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JESSE B. WILSON, RECEIVER, &¢., VS. JAMES B. EDMONDS. 1 


H Bill of Complaint. Filed Dec. 16,1884. R. J. Meigs, CVk. 
In the Supreme Court of the District of Columbia. In Equity. 


JESSE B. Witson, Receiver of the Estate of 

Josiah H. Squier & Co. . - 
' Mo viiadeees -No. 9245, Dock. 24. 
JaMES B. Epmonps. 


The complainant, Jesse B. Wilson, receiver of the estate of J. H. 
Squier & Co., by leave of the court, files his bill and shows to the 
court— 

First. That he and the defendant are both residents of the city of 
Washington, in the District of Columbia. 

Second. That on the 7th day of June, 1884, one Josiah H. Squier, 
of said city of Washington, doing business as a banker and broker 
in the name and style of J. H. Squier & Co., being indebted ina 
large amount, to wit, the sum of $50,000 or more, made an assign- 
ment of ail his effects to one Jay b. Smith for the benefit of his 
creditors by a writing duly signed, acknowledged, and recorded in 

the land records of the District of Columbia. 
2 Third. That on or about — day of June, 1884, a suit in 
equity was commenced in the supreme court of the District of 
Columbia by Theron C. Crawford, a creditor of said J. H.Squier & Co., 
in his own behalf and in behalf of other creditors of the same, against 
the said J. H. Squier and said Jay B. Smith, being equity cause No. 
9051 in said court, for the purpose, among other things, of having 
the said Jay B. Smith removed from his office as trustee and for the 
settlement of said estate, in which case an order was made removing 
the said Smith and substituting this complainant in his place as 
trustee and appointing him receiver of the estate of said J. H. Squier 
& Co., for the purpose of administering the assets of the said estate 
under the direction of the court, and directing him to execute a bond 
on the penalty of $50,000, with approved security, for the faithful 
performance of his duties as such receiver; that thereupon com- 
plainant accepted such appointment and executed the bond 
o required as aforesaid, with security approved by the court, 
and entered upon the performance of his duties as such re- 
ceiver, and has been engaged in administering such assets as far as 
it has been in his power so todv. The said J. H. Squier died about 
the 11th day of September, 1884. 

Fourth. That subsequent to the said assignment of said J. H. 
Squier & Co. to the said Jay B. Smith and_ before the said appoint- 
ment of complainant as receiver as aforesaid the defendant, lente 
B. Edmonds, filed in the said equity cause No. 9051 a petition claim- 
ing to be the owner of and entitled to a large part of the assets of 
said firm of said J. H. Squier & Co., and that by an order made in 
such cause the said Edmonds was allowed to take possession of sun- 
dry vouchers and securities for the payment of money and of sev- 
eral bonds, giving bond for the forthcoming of the same and the 
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proceeds thereof, to answer any future order of the court, all 
4 of which will more fully appear by the record in said cause 
refer-ed to as a part of this bill. 

Fifth. This complainant is informed and believes, and upon such 
information and belief charges the fact to be, that the said James B. 
Kdmonds is not the owner of nor entitled to, as claimed by him in 
his petition aforesaid, the securities and vouchers which he claims 
and which have been turned over to him by an order of this court 
as aforesaid upon his giving bond; but he is informed and believes 
and so charges and represents that the said assets so turned over to 
the said Edmonds are a part of the assets of said J. H. Squier & Co.; 
that many of the said securities, notes, and vouchers which were 
turned over to the said Edmonds were indorsed specially and pay- 
able only to the order of J. H. Squier & Co., and that the legal 
title thereto at the time the same was soturned over to the said Ed- 

monds was in the said J. H. Squier & Co., and that the legal 
5 and equitable title, as he is inforrmed and_ believes, to the 

whole of the assets so turned over was also in the said J. H. 
Squier & Co. Complainant also charges that at the time the said 
Kdmonds filed lis petition in said cause asking that said security 
should be turned over to him and claiming them as his own he was 
unable, and by his counsel confessed in court his inability, to men- 
tion or specify any considerable number of the said security to which 
he claimed to be so entitled. 


Sixth. Complainant has been informed and _ believes, and upon. 


such information charges, that the said James B. Edmonds had been 
interested in the said business with the said J. H. Squier & Co. for 
a number of years last past; that there are one or more contracts 
in writing between him and the said Squier which defines their re- 
lations to each other and the basis upon which they were doing 

business, but your complainant has no access to said contracts 
6 and has not been able to see them, and therefore cannot state 

the contents thereof; but he is informed and believes and so 
charges that the conditions of said written agreement are such as In 
effect to make the said James B. Edmonds a partner of the said J. 
H. Squier & Co., and that the said Edmonds was a partner of the 
said Squier in said business for several years prior to and up to the 
time of the failure and assignment aforesaid, and that his attempt 


now to claim the bulk of the assets of the said firm is in fraud of 


the rights of the creditors of the said firm of J. H.Squier & Co. and 
against equity and good conscience. 

Seventh. Complainant is informed and believes that the notes 
mentioned ip the petition of the said Edmonds filed in said cause, 
copies of which are filed therewith, one for $40,000 and the other for 
$4,000, purporting to bear date on the Ist day of August, 1883, 
are mere pretexts and were given and intended to cover up and 
secrete the real manner of transacting business between the 
said Squier and the said Edmonds; that the said Squier & 
Co. did not owe and never were indebted to the said Edmonds 
in any such sum of money as is claimed by him. 

He also charges the fact to be that if the said J. H. Squier & Co. 
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are indebted to the said Edmonds in the said sum or any other 
sum that the said Edmonds has no legal right to claim the said 
securities which have been so turned over to him as aforesaid as 
collateral securities for the said sum of money so claimed to be due 
to him from Squier & Co. or in any other way whatever, but that 
the said assets of the said firm of J. H. Squier & Co. should be di- 
rected to be delivered up to the said receiver and distributed pro 
rata to the creditors of said J. H. Squier & Co. 
Complainant further charges that during all the time the said 
James B. Edmonds had been interested in the business of the said 
J. H. Squier & Co. he has been from time to time and con- 
8 tinually drawing out from said firm large sums of money 
claimed by him as interest upon the sums of money which 
he claimed to have advanced or paid to the firm of the said J. H. 
Squier & Co.,and that such payments of such interest to him have 
been largely in excess of that allowed by law, in many instances as 
great as one and one-half per cent. per month, and that such sums 
so paid to him as unlawful and unconscionable interest have been 
drawn and paid from the deposits made with the said J. H. Squier 
& Co. by the persons who deposited their money with him and are 
now his creditors, so that in the aggregate the said James Bb. Ed- 
monds has drawn from the said J. H. Squier & Co. of the moneys 
deposited with them by persons who are now large creditors of said 
J. H. Squier & Co. many thousands of dollars in the way of unlaw- 
ful interest, and that in equity and good conscience he should be 
required to refund the money so received by him as unlaw- 
9 ful interest, which in equity belongs to other people, if it 
should appear that he is not lable asa partner of the said 
Squier to pay all the debts of the said firm of J. H. Squier & Co. 


Prayers. 


In view of the premises complainant prays as follows, to wit: — , 

First. That the said James b. Edmonds may be made defendant 
to this bill and required to answer the same fully and particularly 
upon oatb, and that the process of subpeona may be issued against 
him commanding him to answer the exigencies of this bill. 

Second. That the said defendant may set forth in his answer 
when he first had any business relations with the said J. H. Squier, 
what they were, and how long they continued; that he may state 

what was the consideration for the giving by said J. H. Squier 
10 & Co. of the two notes, copies of which are filed with the peti- 

tion of the said James B. Edmonds, and when that considera- 
tion, if any, passed from the said Edmonds to the said J. H. Squier 
& Co., and what the said J. H. Squier & Co. did with the amount 
so deposited and the consideration for which such notes were 
given, if any; that he may file with his answer each and every 
written contract that was ever made between him and said J. H. 
Squier & Co. or J. H. Squier in relation to every business trans- 
action which they have had together or have been interested in 
together in any way; that he may also state when the vouchers 
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and other securities now in the possession of the said defendant 
were placed in the safe claimed by the said defendant in his said 
petition, whether they were all placed there at one time, and, if 
not,on how many different occasions, and the date of such ocea- 
sions and who was present when they were so placed in said safe; 
that he may also discover and set forth what, money 
11 has been paid by the said J. H. Squier & Co. or by the said 
J. H. Squier, or how much money has been drawn out of the 
concern of said J. H. Squier & Co. by said defendant, and how much 
money said defendant has received from the said J. H. Squier & 
Co. or the said J. H. Squier in any manner whatever as interest 
upon money invested by or for the said defendant in the purchas- 
ing of vouchers or otherwise; that he may state fully as to such 
money as has been paid to or received by the said James B. Ed- 
monds, whether such payments were on account of interest or on 
account of principal claimed to have been advanced by the said 
defendant; that he may also discover and set forth what sum of 
money, if any, he ever paid into the concern of said J. H. Squier & 
Co., and what amount or amounts he ever loaned to said concern, 
and the amount or amounts he ever advanced to the said 
Squier & Co. for the purpose of buying or speculating in the pur- 
chase of vouchers of army or navy officers and other securi- 
12 ties; that he may state specifically the various amounts and 
the various dates of such advances or loans by the said de- 
fendant and how the same were paid or furnished, whether in cash, 
checks, or drafts, and if in checks or drafts upon what bank or banks 
and the respective dates thereof; that he may also discover and set 
forth whether the said J. H. Squier & Co. ever gave to him any 
other notes for the payment of money except the two of which 
copies are filed with the petition of the said defendant; and, if so, 
how many such notes were given, the various amounts thereof, and 
the dates on which they were given, and how much, if anything, 
was paid to or received by the said defendant on said note, and how 
much as principal and how much as interest, and if any such notes 
were given when they were surrendered, and for what purpose and 
for what consideration. 
Third. That when the premises shall be heard and considered 
that the court will direct and deeree the vouchers and securities 
which have been delivered to the said defendant under an 
13 order of this court, and that the proceeds or collections thereof 
shall be delivered to and paid by him to the said receiver 
and distributed amongst the creditors of the said J. H. Squier & Co.; 
that the court will declare that said securities or the proceeds of the 
sale thereof were the property of said J. H. Squier & Co. which 
passed under said assignment for the benefit of his creditors, and 
that the complainant is entitled to the benefit thereof as receiver. 
Fourth. But, when the premises shall be considered, if it shall 
seem to the court that the said Edmonds is not a partner, and as 
such liable to pay the debts of the said firm of J. H. Squier & Co., 
that then the complainant may have a decree against said James B. 
Edmonds for so much as it may appear has been paid to him by the 
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said firm of J. H. Squier & Co. as illegal interest upon money which 
he claims to have advanced or loaned to said J. H. Squier & Co., 

and to this end that all proper references may be bad and 
14 accounts mav be taken under the direction of the court, 

and that a complete account may be taken between the said 
defendants and the said J. H. Squier & Co. to ascertain the true in- 
debtedness, if any, of the said J. H. Squier & Co. to the said de- 
fendant. 

Fifth. And that this complainant may have such other, further, 
and general relief as to equity appertains and the nature of the case 
may require. 

J. B. WILSON, Receiver. 

W. WILLOUGHBY, 

Sol. for Comp't. 


15 Appearance of Def’t. Filed Ja’y 6, 1885. Rk. J. Meigs. 
In the Supreme Court. of the District of Columbia. 


JESSE B. Witson, Receiver, «c., ) 
vs. - No. 9245, quity Docket 24. 
JAMES B. EpMoNDs. j 


16 Answer of Def’t. Filed Feb. 9, 1888. R. J. Meigs, CVk. 
In the Supreme Court of the District of Columbia. In Equity. 


JESSE B. Wixson, Receiver, Plaintiff, ) 
Us. - No. 9245. 
JAMES B. EpmMonps, Defendant. j 


The answer of James B. Edmonds to the bill of complaint filed in 
the above-entitled case. 


The defendant, James Bb. Edmonds, denying that complainant has 
any equitable ground of relief against him and reserving all benefit 
of exception to the insufficiency and imperfections of the plaintiff’s 
bill, answering said bill, says: 

First. He admits the allegations contained in the first paragraph 
of the bill of complaint. . 

Second. He admits the allegations contained in the second para- 
graph of the bill of complaint except so far as hereinafter quali- 

fied. 
17 Third. He admits the allegations contained in the third 
paragraph of the bill of complaint. 

Fourth, He admits that he asked an order of this court directing 
the assignee of said Squier and Company to deliver to him the safe 
and its contents, which belonged to him and which he had specially 
deposited for safety and convenience in the banking-house of said 
Squier and Company. He admits, also, that by an order made in 
suid cause he was allowed to open said safe and take therefrom cer- 
tain vouchers and securities upon the terms and conditions described 
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in the fourth paragraph of the bill of complaint, but he denies that 
he at any time claimed to be the owner of or entitled to any of the 
assets of said firm of J. H. Squier and Company. 
Fifth. He denies that he is not the owner of and entitled to all 
of said securities and vouchers claimed by him in his said petition 
and released to him by order of this court, and denies 
18 that any portion of the same are the assets of said Squier and 
Company. He says that the total amount of said vouchers 
was about $28,443, a complete list of which was taken by said as- 
signee, and, as this defendant is informed and _ believes, was filed in 
this cause; that they consist mostly of pay vouchers of United States 
officers, which, by custom, have become a sort of commercial paper 
having a market value, and some few of the same, as indicated in 
said list, were endorsed payable to said Squier & Co., but all of said 
securities had been delivered to this defendant by said Squier & Co. 
for a valuable consideration equal to their par value and upon the 
promise by the latter that they would redeetn the same or collect the 
money thereon for this defendant, or do what might be necessary to 
enable him to demand and receive the money thereon; and this de- 
fendant denies that either legally or equitably said securities 
19 were not his property or that they belonged to said Squier 
& Co.. This defendant admits that, without access to his safe 
and papers, he was unable to specify all of said securities, but avers 
that they had all been delivered to him and were in his sole posses- 
sion, and that as to their amount and value he had relied largely 
upon the representations of said Squier & Co..and has been to some 
extent deceived ; that upon a question being raised by said assignee 
as to the defendant’s rights the latter thought it proper to open said 
safe only in the presence of the creditors of said Squier & Co. or 
upon an order of court, and without access to his papers this defend- 
ant could not repeat their entire contents from memory; that since 
recovering said securities this defendant has found about nine thou- 
sand dollars of them to be of such doubtful value that he has, in 
pursuance of an order heretofore passed by this court, tendered them 
to the receiver in this case, and of the residue (less than $20,000) 
some are of doubtful value. 
20 Sixth. He denies that he has been at any time interested 
in the business of the said J. H. Squier and Company, except 
as a creditor and tn the manner hereinafter described. He denies 
that there are or have been any written contracts or agreements be- 
tween himself and the said Squier & Co. or the said Squier, the con- 
ditions whereof are or were such in effect as to make the defendant 
a partner of the said Squier & Co. He denies that he was a partner 
of the said Squier & Co. or of the said Squier for several years prior 
and up to the time of said failure, or for any other time, and he de- 
nies that he is now attempting or has ever attempted to claim the 
bulk of the assets or any of the assets belonging to said firm, or in 
any way to defraud the creditors of said firm. 
Seventh. He denies that the notes mentioned in the petition de- 
scribed in the seventh paragraph of the bill of complaint 
21 were mere pretexts and were given and intended to cover up 
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and secrete the real manner of transacting business by and 
between this defendant and the said Squier, and he denies that the 
said Squier & Co. did not owe and never were indebted to the de- 
fendant in the sum of money claimed by him. He also denies that 
he has no claim on the said securities which have been turned over 
to him as aforesaid, and that the satne should be directed to be de- 
livered up to the said plaintiff, receiver as aforesaid, and distributed 
pro rata to the creditors of said Squier & Co. He denies that he has 
drawn from the said firm of Squier & Co. large sums of money or 
has received any sum whatever, except to apply upon the interest 
and to pay a small portion of the principal of said debts, according 
to the condition of the loan. He denies that he has taken any un- 

lawful or unconscionable interest. He admits that he has at 
22 times received one per cent., one and a quarter, and one and 

a half per cent. per month as payments to apply upon the in- 
debtedness to him, partly as interest at the rate of ten per cent. per 
annum, the residue as a credit on the principal, to be allowed upon 
final payment. He denies that the sums so paid were from deposits 
of other creditors, but avers that they were paid from said loans 
made by this defendant or from money realized from his securities. 
He denies that he is accountable to the plaintiff or to any of the 
creditors of the said Squier & Co. for any of the moneys paid to him 
by the said Squier & Co. or the said Squier. ) 

This defendant, further answering said bill, says that he first made 
the acquaintance of the said J. H. Squier in tle early part of the 
vear 1879. Said Squier then informed this defendant that he was 
then and had been for many years prior thereto engaged in the 

citv of Washington in a general banking and brokerage busi- 
23 ness under the firm name and style of J. H. Squier & Co. 

If any person or persons other than said Squier were then or 
have since been members of said firm this defendant was never in- 
formed of that fact. 

All the defendant’s dealings with the said firm of J. H. Squier & 
Co. were with the said J. H. Squier, and this defendant always 
understood and believed that the said J. H. Squier alone constituted 
said firm. 

Atthetime last referred to—that is, in the early part of April, 1879— 
the said Squier informed the defendant that the said firm was at 
that time borrowing money of certain persons and paying therefor 
at the rate of two per cent. per month, to enable the firm to pur- 
chase certain securities which their capital was insufficient to pur- 
chase, and that the said firm wished to borrow additional moneys 
for the purchase of official pay vouchers, and would pay interest 

on the monev so borrowed at the rate of from one to 
24 one anda half per cent.a month. The said Squier then 

asked this defendant to loan him such moneys as he, the said 
Squier, might need, offering to pay the aforesaid rates of interest ; 
but this defendant declined to made such loans, and informed the 
said Squier that he had no knowledge of his, the said Squier’s, re- 
sponsibilitv, and that ten per cent. per annum was the highest rate 
of interest the defendant had ever paid or received, and that ‘on his 
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own account and on account of others he would gladly loan money 
at the rate of eight per cent. per annum if the security offered was 
unquestionable. 
Subsequently said Squier came to the defendant with some of said 
pay vouchers and explained their character and worth, and urged . 
the defendant to receive the same as security for money to be loaned “ J 
to said Squier to enable him to purchase said vouchers. [or the 
moneys so loaned the said Squier proposed that the note 
20 of said Squier & Co. should be given and interest paid at the 
rate of ten per cent. per annum, payable at the end of each 
month, and a half as much more to be applied to the principal in 
final settlement. It was also proposed by the said Squier that the i 
securities so obtained should be delivered to this defendant and - 


should be surrendered by him as they matured upon payment of if 
the money they represented or in the substitution of others of like | 
kind and amount, provided payments were made as aforesaid before 
the maturity of the note or notes given for money borrowed. ‘To ! 
this proposal the defendant agreed, and from about April, 1879, 
and prior to April, 1882, this defendant loaned to said Squier & Co. | 
nearly forty-eight thousand dollars, taking notes for each separate | 
loan at ten per cent. interest, and pay vouchers as securities there- 
for. Said loans were intended by this defendant to have 
26 amounted in the aggregate to a small sum only, but from a 
time to time said Squier came to this defendant’s residence ‘a 


with more pay vouchers and earnestly requested other loans upon 
the same kind of security until they aggregated a large sum, said 
Squier averring that in a brief time they would be able to pay the ‘a 
entire debt at once. When defendant found that payments were 
not made as promised he refused to make further loans, and took a 
memorandum to protect his title and right to said vouchers and to 
the collection thereof. Said loans were made partly by giving to 
said Squier & Co. this defendant’s checks upon bankers, partly by 
transferring to them the checks and drafts of other persons in his 
possession, and partly by giving them lawful currency. This de- 
fendant kept no books of account, and can only specify dates and \ 
amounts so far as they are supplied by such checks drawn by him- 

self on the accounts of said bankers, to which he can now refer. 


27 The annexed Exhibit “B” shows the dates, amounts, and 
upon whom said checks were severally drawn by defendant, 
all of which were paid to said Squier & Co., and for each loan a sepa- a*» 


rate note was taken as aforesaid, which were subsequently extended 

aud consclidated by the two notes referred to in said petition ; that 

some time in 1882, there having been an extension given and a re- 

newal of notes, due credit being given for all sums received of said j 
Squier & Co. to apply on said loans, both interest and principal, the 
said Squier & Co. agreed to pay said debt entirely offat a period not 
later than the early spring of 1883. When that time arrived said 
Squier & Co. professed to have been disappointed in procuring money 
that they had expected,and on August Ist, 1883, defendant demanded 
a final settlement and payment of the moneys due him, but said 
Squier & Co. begged for a further extension of time for a period not 
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exceeding six months, and made such an earnest appeal that 
28 this defendant consented thereto as to forty thousand dollars of 

said indebtedness. This defendant then held the notes of said 
Squier & Co. for forty-four thousand dollars and pay vouchers, as seceu- 
rity therefor, to about that amount. ‘The interest on said notes had 
then been fully paid and the debt had been slightly reduced by the 
monthly payments in excess of interest made subsequent to April, 
1882, the exact amount of which excess was not then exactly agreed 
upon or determined for want of some data, but the amount was less 
than $3,000; therefore the renewal notes were given for the same 
total amount as those surrendered by this defendant, leaving the 
exact amount to be credited for further consideration, with the 
agreement that by means of that credit and payments in money four 
thousand dollars of said debt should within three months be 

cancelled. Said Squier & Co. agreed that while said notes 
29 were running they would keep the securities fully equal 

to the debt, and when unable from the profits to pay the 
stipulated sum monthly to apply on the notes, then any sums 
collected o1: said vouchers were not to be reinvested nor others 
taken in lien thereof, but applied on the debt; also that this de- 
fendant’s said securities and auy collections thereon were to be kept 
free from other transactions of said firm about which this defend- 
ant had no knowledge and in which he had no interest. No por- 
tion of said notes was thereafter paid except said monthly sum of. 
$540, at the end of each month, prior to the failure of said Squier 
& Co., but said firm delayed final payment from time to time and 
constantly declared that they would very soon pay the defendant 
in full. Meantime, because of the reduction of the debt, though 
such reduction was slight, the defendant allowed the said Squier & 
Co. in the exchange of securities to reduce the aggregate. In so 

doing he confided in said Squier as to the quality of 


30 the new and substituted securities and as to the amount 


thereof, and on the failure of said Squier & Co. this defend- 
ant was surprised to find that the amount of securities held by him 
was less than had been represented and less than the aggregate 
debt, and that many of them were worthless that had been repre- 
sented to be good. 

The total amount of the loans made by this defendant to said 
Squier & Co. amounted in the aggregate to nearly forty-eight thou- 
sand dollars. 

The total amount of all moneys paid by the said J. H. Squier & 
Co. or the said J. H. Squier to this defendant, in respect of said 
loans for interest or principal or for any other purpose, was less in 
the aggregate than $29,000. 

No sums whatever were “drawn out” of said firm by this defend- 
ant or received from it except the payments aforesaid to be applied 

first upon interest and the residue upon the principal, and 
ol this defendant never put any money into said firm or had 
any business transactions with it, except to make the loans 
as aforesaid, which were made to accommodate said Squier & Co. 
and to enable them to purchase said vouchers upon condition that 
2—245 
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they deliver the same to the defendantas security for said loans. <A 
note was in every instance given for the loan, bearing ten per cent. 
interest, which were surrendered to said Squier & Co. whenever 
others were given in lieu thereof, and the defendant is unable to 
give the dates or amounts thereof more particularly. ‘The securities 
mentioned in said petition were delivered to this defendant from 
month to month in lieu of others for the same or larger amounts 
surrendered to said Squier & Co., it being usual for said Squier «& 
Co. to deliver a certain amount to defendant and to receive back 
others of like or larger amount that had matured, and occasionally 
defendant intrusted small amounts to said Squier & Co. for collec- 

tion upon the agreement to return a similar amount in a few 
o2 days thereafter, to be purchased with the proceeds of the eol- 

lection, according to said written memorandum, Exhibit 
“A.” A similar but briefer memorandum had been made in 1882 
between said parties, which was given up with the old notes, on Au- 
gust 1, 1883, to said Squier & Co., so far as defendant now recollects 
or can answer. ‘The total number of said notes given by said 
Squier & Co. to respondent was equal to the total number of loans 
and renewals. 

This defendant, having answered said bill as fully as he is ad- 
vised it 1s necessary or proper to do, desires to say that when he has 
collected all thatecan be realized fromm said securities mentioned in 
said order of the court the amount so obtained, added to all sums he 
has received from said Squier & Co., will not pay the principal of the 
loans made to them as aforesaid by respondent, regardless of inter- 
est, and respondent is entirely willing, as he proposed to said Squier 

& Co. and their creditors before this suit was begun, to pay 
33 over to other creditors of said Squier & Co. any sums he may 

have received or shall receive above said principal loans and 
six per cent. interest per annum, whether so required by law or 
not. 

Wherefore he asks that sara bill be dismissed with costs. 

J. B. EDMONDS. 

NATH’L WILSON, 

Sol. for Def''t. 


DisTRICT OF COLUMBIA, 838: 


James 5. Edmonds, being first duly sworn, deposes and says that 
he is the defendant named in and making the foregoing answer by 
him subscribed ; that he knows the contents thereof, and that the 
facts therein stated, of his own knowledge, are true,and those stated 
upon information and belief he believes to be true. 


J. B. EDMONDS. 


Subs-ribed and sworn to before me this 5th day of February, 


A. D. 1885. 
WILLIAM TINDALL, 


Notary Public. 
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34 EXHIBIT “A.” 


This agreement witnesseth that Jas. B. Edmonds has delivered to 
J. .H. Squier & Co. forty-four thousand dollars for investment by 
the latter for the former in the purchase of pay vouchers, payable 
nol later than six months from date of purchase, of officers in army, 
navy, or civil service of the United States and for reinvestment 
upon collection by said Squier in same kind of securities, but not 
unless they are purchased so as to yield to said Edmonds a net profit 
of one and one-fourth per cent. per month on forty thousand dollars 
and one per cent. per month on the four thousand dollars and 
enough besides to pay said Squier & Co. for their services and for 
guaranteeing prompt payment of the vouchers. 

Said Squier & Co. guarantee the genuineness of each voucher he 
shall purchase as well as its prompt payment and the return to said 

Edmonds of said principal sum of forty-four thousand dollars 
35 over and above said profits, and may retain all profits above 
those going to said Edmonds as aforesaid. 

Said Squier & Co. shall transact all the business without 
charge. Said Edmonds shall keep possession of the vouchers to the 
extent of the principal invested and two per cent. besides, and will 
exchange as they become payable for others of like kind or for cash. 
He may keep his safe therefor in banking-house of said Squier free 
of charge. 

Said Squier & Co. give their notes to said Edmonds for said 
$44,000 and interest 10 pr et, to wit, one for forty thousand and 
one for four thousand dollars, and of same date as this memo- 
randum, and is a further guaranty and indemnity to Edmonds. 

This contract shall terminate upon notice by either party or upon 
death of either, and then all moneys so invested shall be returned 
to said Edmonds, with interest to extent aforesaid, and in case of 
death of said Edmonds the money shall be paid to his present wife 

if she survive him. 
Ob All moneys that may be collected by said Edmonds on 
said vouchers or received shall be credited to said Squier & 
(Co. on said notes. 

Witness our hands this lst day of August, 1883, at Wash’n, D.C. 
J. H. SQUIER & CO. 
J. B. EDMONDS. 


(Signed) 
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Showing Dates and Amounts of Loans, so far as Made by Checks of Re- 


sponde nt. 


Gilman Sons & Co. 
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Replication. 


Jesse B. Witson, Receiver. KC., ) 


i 


2 city. 
8? OOO 
2? OOO 
3 O00 
2? OOO 
1. OOO 
2 POO 
1.500 
1 OOO 
1.000 
1.000 
1.000 
1.000 
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900 
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HOO 
1,000 
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600 
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1.000 
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Riggs & Co. 


,of Wash’n, D. ¢ 


p> 
Sept. 17, 1879..... $1,000 
Uct. 31, 1978.6 «n+. 2 000 
Nov. 25, 1879...... 2 OOO 
Nov. 28, 1879 2 000 
ee: Z, 1670...... 820 
ee. 12, 1Giecinnes Je 
Dec. 27, 1880__---~. 1.000 
Jan’y 2, 1880._---- 737 


Filed Feb’y 2. LSS5. 


JAMES B. EpMonpDs. 


<i 


‘ 


50 


Total .- _ $10,557 


R. J. Meigs, Clerk. 


In Equity. 


-No. 9245. 


The plaintiff hereby joins issue with the defendant. 


W. 


WILLOUGHBY, 
Sol. for Plain tiff. 


5O 
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39 Complainant's Testimony. Filed Apr.6,1885. R../. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. In Equity. 
+ $ JessE B. Wurson, Receiver, ete., 
vs. No, 9245, Eq. Doe. 24. 
JAMES B. Epmonps. 

WASHINGTON, D. C., 

February 19, 1885—3 o'clock p. m. 
Met pursuant to the foregoing notice. 


in. . . . ¥ 
Present on behalf of the complainant, Mr. Willoughby; present 
fr on behalf of the defendant, Mr. Wilson. 


JAMES B. EpMonps, a witness of lawful age, is examined by Mr. 
W ILLOUGHBY: 

Q. What is your name, residence, and occupation ? 

A. James B. Edmonds; residence, Washington city; at present 
I am a Commissioner of the District of Columbia. 

@. What has been your occupation heretofore ? 


ef ™ A. I practiced law years ago. 
Q. When did you first make the acquaintance of Mr.Squier? 
. 40) A. Some time after I came to Washington. As near as I 
an state, about 1879; probably about January or February 
, of that year. I cannot state the precise time. 


Q. When did you first go into business relations with him ? 

A. About April I loaned him a couple of thousand dollars. 

Q. April, 1879? 

A. Yes, sir; I think that was the time. That was the first rela- 
tion I ever had with him. He persuaded me to loan him a couple 
of thousand dollars, and some time after that I loaned him two thou- 
sand more. 

Q. Did you take a note for these amounts ? 

A. Yes, sir: I took two notes. I let him have two thousand dol- 
lars and then two thousand after that, and took his notes at ten per 
cent. interest. 

Q. Was there an understanding between you that you were in any 
way to be paid more than ten per cent. Interest ? 


A. No, sir—that is,except the principal. It began by his 
4] offering me more, but I told him that I would let him have 


money at eight per cent. if he would give me good security, 

because [ had money belonging to others and some of my own that 

I would be glad to put out; that I was a stranger in Washington 

and did not know what to do with it, but I said, I don’t know any- 

thing about the security that you talk about, but if you will give 

me undoubted security so that I can find it to be such I will give 

you money at eight per cent. He had told me that he was paying 

two per cent.a month. I don’t know whether he said that he paid 

am. any more, but he did say that he had paid as high as two per cent. 
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and was then paying as high as two per cent.a month; that he 
was being called upon by officers of the army to cash vouchers more 
than he had money to do. He had told me that he was a banker 
doing a general banking business, discounting paper of various 
kinds, and that, among others, he discounted the pay of army 
42 officers; that he had some of that kind offered to him then, but 
that he had no money to accom-odate them with, and that 
he would pay me, [ think, one and a half per cent. a month, or some- 
thing like that; one and a half or one and a quarter; I will not be 
absolutely positive, but it was some sum higher than ten per cent. 
[ told him that where I had come from ten per cent. was the com- 
mon rate. I had nevercharged higher and I had never paid higher. 
[ had both paid and received ten per cent., and that was, I thought, 
as much anybody ought to pay. The matter ran on in this way 
some two or three times, when he came to me at the place where | 
was boarding and showed me the vouchers, and said to me, These 
are just as good as Government bonds. You need have no doubt 
about it. You just go and present these and they will pay them to 
you. There is nothing but the death of the officer or his possible 
dismissal that can make any doubt about it. In the meantime I 
had talked with one or two of whom he had spoken. I had 
43 talked with two or three men and they said that Mr. Squier 
was an honest man. ‘They did not know anything about his 
affairs, but they thought him honest. About these pay vouchers, I 
think I spoke to one or two officers, and they said they were accus- 
tomed to get them discounted. When he brought them to me 
again and wanted me to take them I took $2,000 worth. 
@. Was that at the beginning ? 
A. Yes, sir. This talk was before that. When he came he said, 
I will give you ten per cent. I think he offered somebody as se- 
curity, but I did not know anything about that person. He gave 
me the name of General Schenck, and I don’t know but he signed 
the first noteortwo. I did not know anything about him. His name 
was simply brought there to persuade me to let him have the money. 
The voucher was the thing that I supposed was the principal security. 
I found that there were some persons loaning him money 
44 withoutany security. I declined to do that,and I told him so. 
He said, If you will not take more than ten per cent., and if 
you do not want to take more than ten per cent., I will pay the 
amount and you may endorse the excess on the principal. I made 
that arrangement with him. 
Q. That was before you let him have any money at all? 
A. That was the first I let him have. 
Q. First vou let him have $2,000? 
A. Yes; I think the first was two thousand ; but he soon took up 
the first notes and gave others. I did not knowanything about this 
General Schenck financially, and I let him 


Q. Do you remember the amount of the vouchers you took for the 
first $2,000 ? 

A. No; I cannot tell the exact amount. 

Q. All these notes that you gave were surrendered to Mr. Squier, 
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so that you have no knowledge of them except from _ recollec- 
tion? 
45 A. Yes; as soon as they were surrendered and cancelled I 
never thought of them. It is a mere matter of general recol- 
lection. 
(). Did you make any agreement in writing with bim? 
A. No; none other than the note. I took his note at ten per cent, 
That is all. 
(. Did you ever make any application of the money which you 
received upon the notes themselves ? 
A. I do not know as I did. 
(). What account did you keep of the moneys which you received? 
A. Of the moneys which I received I kept no account, except per- 
haps a slip, until I would give the note up, and then I would make 
another memorandum, and if we agreed about the amount and hew 
much was to be credited that was surrendered, and that was all 
there was of it. I did not keep account of the moneys which I paid 
him other than the note I took, and I did not keep an account 
46 of the money he paid me other than a little memorandum 
signifying the amount. When that note was given up we 
figured up how much I was entitled to and we made a settlement. 
Several times that he was not ready to pay all he asked me to con- 
tinue it, and I took other notes. 
(. When you took those subsequent notes on the notes not being 
paid and in making up the account did you charge more than ten 
per cent.* 


A. No, sir. 
(). Was the amount of the new notes which you received equal to 


the old notes, with interest at ten per cent., deducting from them 
the Money received ” 

A. No; that was not the way it wasdone. He would be wanting 
some money, and in his payment of money to me or in my letting 
him have money whatever balances there were were settled, and 
whatever he owed me I took a note for, and, perhaps, if it was not 

an even number of dollars I would add something to it, or he 
47 would come to me with a check or some money, and inas- 

much as there would be something due him I would take 
less, perhaps. Settlements were made in that way. 

Q. You did not make a settlement every time you advanced him 
money? 

A. O, no; he usually came to my house, or at my boarding-house 
he would come tomy room. He would come in with some vouchers 
in his hand and say, Here are some vouchers of lieutenant so and 
so or colonel so and so, who wants cash forthem. I have no money. 
[f you have the money and will let me have it I will be very much 
obliged to you. So I would let him have the money. Perbaps I 
would not have the exact amount, and I would wait for perhaps a 
day or two until I would have it. We adjusted it in that way. 

. Did you keep an account of the moneys that you let him 


have? 
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A. I knew at the time, of course, as I had his note for it. 
474 I kept no books of accounts. The note was all I had to show 
for it. 

@. You let him have these amounts in checks generally, did 
you? 

A. I find that I let him have it more generally in checks than 
in any other way. Part of the money that I let him have was 
money due me from him. Partof the money would be money that 
I would happen to have in my pocket. Part of the money would 
be a draft or check of somebody that [ had in my pocket, and I 
would transfer it to him. If it was more convenient and I had 
the money in bank I would give him a check on the bank. That 
was more often the case. I am able to know this simply by the 
checks that have been returned to tine; but for them I would have 
no memorandum and nothing to go by. 

Q. These checks amounted to about $40,000, as you have described 
them in four exhibit? 

A. That exhibit 1s correct. The balance was advanced to 
48 him in cash in the various ways I have specified. 

(). You have no memorandum of the $7,000 or $8,000 ad- 
ranced to him ? 

A. No; except the notes he gave me when he got it. 

Mr. Witson: What $7,000 or $8,000 do you mean ? 

The Witness: The difference between $40,000 and the total 
amount. I would not be able to give that $40,000, except that | 
have seen the checks on the banks. That has enabled me to give 
this, and that is the only thing I can give. 

Mr. Wittoucupsy: Did you examine Mr. Squier’s books at the 
time you went into this arrangement with him ? 

A. No, sir; I never examined a book of his, and never had any 
occasion to. I did not know anything about his affairs. I was an 
absolute stranger to them, and I had no occasion to look into his 

affairs one way or another, and [I did not inquire about it, 
AY except that I inquired of a neighbor about bim, who told me 

that he was an honest man. [| lent him the money upon the 
strength of the security and upon the supposition that he wasa man 
of honesty. 

Q. I have been informed that you have been in the habit of 
going to Mr. Squier’s office after hours to consult with him. Is that 
true ? 

A. No, sir; never. I have been at his bank only when he allowed 
me to keep my safe there to get papers. He would usually request 
me to come about half past three o'clock in order to give him some 
vouchers for collection or give me others in lieu thereof. When I 
would go to his office I never talked with hita about his other busi- 
ness. I don’t know a thing about his business, except Just as much 
as I have already told you in regard to this matter. 

Q. When you made settlements with him were they made from 
his books’? 

A. No, sir; I never saw his books, except I would, perhaps, 
o0 see his clerk have them. I don’t know whether I even did 
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that or not. I never looked into one of Mr. Squire’s books in 
my life that I can recall. He had a huge safe which I never 
looked into. I may have seen it open sometimes, as I would by 
going into any gentleman’s office, but I never looked into it, and I 
don’t know anything about it. 

Q. In the first part of your business relations vouchers were de- 
livered to you and retained by you’? 

A. Yes, sir; they were retained by me until the time came to col- 
lect them. When he wanted them he would have to come to my 
house. He would say, You have a voucher which is about to 
mature, and if you will let me have that here is another one for 
more or for an equal amount. If he did not find me in he would 
leave word.and ask meif I would not bring certain vouchers to 
him, and he would give me others in lieu of them at his bank, 
which I sometimes did. 

Q. How long was it before you got a safe to put these vouchers 
In? 

ol] A. I got my safe when I was building my house. I was 

building my house at this time. I commenced building it in 
May; it was finished in November. Being over in New York at 
one time I purchased a small safe to put in my house; but when I 
Lot home and told my wife that I was rong to put a safe in the 
house she talked me out of it. She got a newspaper and showed me 
an account of a woman that had been annoyed by burglars being 
enticed into a house by having a safe in it. Then I spoke to Mr. 
Cummings about it. Hetold me that 1 could put it in his office ; 
he was a neighborof mine. He said, You had better have that brought 
to my office; and I expected to do so, but Mr. Squier had been spend- 
ing an evening at mv house, and we were talking about the thing, 
and he said, Why don’t you bring itdown to my bank? I have the 
household goods of such a person and the trunk of such a person at 

the bank. Ihave plenty of room; just bring it down into my 
O2 back office. I went to Mr. Cummings’ office; he has a part- 

ner; both have a single room and a small one for the office. 
They have a safe there and their library. I told them that it was 
an imposition on them,and that I would not bring it there. I went 
to Mr. Squier’s bank. He said, Bring your safe right here. It will 
cost you nothing. 

Q. That was in the fall of 1879? 

A. Well, I should say so; but I cannot give the exact date. 

(). Up to that time you had retained these vouchers yourself? 

A. Yes, sir; I had them in my own possession. 

Q. After the safe was put into his office you put the securities 
there’ 

A. I did a little while afterwards. I think I had them in another 
box that I. had hired awhile before I had purchased my safe, but 
finally I got them all down there, because occasionally he would 
want one, and then I would have to go to some place for them, so I 
concluded that I would put them in that safe where I kept other 
valuables. 
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3 Q. Were you particular at all times to keepin your hands 
vouchers equal to the amount of the notes ? 

A. Yes, sir; [supposed I was until after Mr. Squier’s failure, when 
I found that they amounted to less. I had become a little careless 
since I had gotten into business down here, and as he was entitled 
to a credit I allowed him to draw a small portion of the securities, 
but he withdrew more than I was aware of. 

(). It seems that the amount of the vouchers which were in the 
safe at the time of his failure were very much less than the amount 
of the notes ? 

A. Yes; they were much less than I supposed. They were not 
in Mr. Squier’s possession or custody and he could not have gotten 
them, and the amount of them was less than the note considerable, 
and less than they should have been and less than I knew them to 
be. 

Q. Did you have it brought to your attention at any time 
o4 that the amount of the vouchers returned by him was less 
than the amount of money due you ? 

A. Toa slight extent. He claimed this on account of the offset 
that he was entitled to being sufficient to reduce the note, which was 
true to some extent. I told him that to that extent he was entitled 
to reduce the amount of the vouchers; that was our understanding. 
| think our arrangement was that it should be two per cent. more 
than the actual debt, whatever that might be. 

(. Was this agreement which was made in 1883 in duplieate ? 

A. I don’t remember. It seems to me as though one was drawn 
up, either by him or by me, which for some reason did not quite 
suit, and I think that this was perhaps the outgrowth of that, or 
that amended. I have forgotten exactly what the facts are. 

(). Have you the original agreement ? 


A. Yes, sir. 


Counsel for the complainant offers this agreement in evidence, 
and it is hereto attached and marked Exhibit W. H. S. No. 1, 
55 and is Exhibit “A,” with the answer. 


Exuipit W. H.S. No. 1. 


This agreement witnesseth that Jas. B. Edmonds has delivered to 
J. H. Squier & Co. forty-four thousand dollars for investment by the 
latter for the former in the purchase of pay vouchers, payable not 
later than six months from date of purchase, of officers in army, 
navy, or civil service of the United States, and for reinvestment, upori 
collection by said Squier, in same kind of securities, but not unless 
thev are purchased so as to yield te said Edmondsa net profit of one 
& one-fourth per cent. per month on forty thousand dollars & one 
per cent. per month on the four thousand dollars, and enough be- 
sides to pay said Squier & Co. for their services & for guaranteeing 
prompt payment of the vouchers. 

Said Squier & Co. guarantees the genuineness of each voucher he 
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shall purchase, as well as its prompt payment and the return 
56 to said Edmonds of said principal sum of forty-four thousand 

dollars over & above said profits, and may retain all profits 
above those going to said Edmonds as aforesaid. ) 

Said Squier & Co. shall transact all the business without charge. 
Said Edmonds shall keep possession of the vouchers to the extent of 
the principal invested & two per cent. besides, & will exchange, as 
they become payable, for others of like kind or for cash. He may 
keep his safe therefor in banking-house of said Squier free of charge. 

Said Squier & Co. give their notes to said Edmonds for said $44,000 
& interest at ten per cent., to wit, one for forty thousand dollars and 
one for four thousand dollars, of same date as this memorandum 
and as a further guaranty & indemnity to Edmonds. 

This contract shall terminate upon notice by either party or upon 
death of either, and then all the moneys so invested shall be returned 

to said Edmonds, with interest to extent aforesaid, & in case 
D7 of death of said Edmonds the money shall be paid to his 

present wife, if she survive bim. AI] monies that may be 
collected by said Edmonds on said vouchers and received shall be 
eredited to said Squier & Co. on said notes. 

Witness our hands this Ist day of Aug., 1883, at Wash’n, D. C. 

Words “said Edmonds ” above erased before execution “ & int. at 
10 pr ct.” “on said notes” added. 

J. H. SQUIER & CO. 
J. B. EDMONDS. 


58 (). Was that the first agreement between you ? 

A. There was one prior to that, a little memorandum which 
was not so long as that. I think that was probably given up to Mr. 
Squier, but I am not positive about it; there was one on a piece of 
paper, and I think it was given up probably when this was signed. 
We would meet but a few minutes at atime; I would be on my 
way home. One that I had drawn up, or that he had drawn up, 
did not seem to be quite satisfactory, and I think this was probably 
an amendment of that. 

(Q). How long before this was that agreement drawn up? 
A. It was either the same day or the next day. 
Q. Up to that time was there any agreement? 
A. No agreement except the notes. I did not understand about 
the vouchers. I was disappointed that he did not pay the money 
off-hand when I wanted it. I had been talking with Mr. 
59 Cooke about the purchase of certain securities and I wanted 
the money, and I went to him and told him that I wanted 
it. Hesaid that he would not be able to pay it. These vouchers 
were then in my possession. I then had $44,000 worth. It did not 
vary from that much, if any. We went over them together, and 
that was our estimate of them. They were in my custody, but I did 
not know enough about them; so I said, “ Mr. Squier, I want some 
agreement that these vouchers are absolutely mine.” I did not 
know exactly what I needed, for I was not familiar with that kind 
of security. I said, “I want some memoranda to show that these 
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vouchers that I have now are mine absolutely. I want an agree- 
ment, too, that when one of these vouchers are collected the money 
ismine. I don’t want it reinvested, except upon certain conditions,” 
and I] read an agreement to that effect, and on that condition I let 

the matter run on. Hetold me that he was negotiating with 
60 two or three gentlemen; I cannot recall the names, but I think 

one of them was Hunter. He said that he was expecting 
some money from somebody that would take hold of this business, 
and that he would pay me all off ina lump. I cannot recall all 
the conversation about that, but that was the substance of what he 
told me. My holding these as collateral, as I had been doing, I did 
not know whether it needed an agreement, and instead of going to 
inquire at the proper office I told him that I wanted some agree- 
ment, so that there would be no question about my right to draw 
the money if need be, and so that they would be my property; but 
[ said, All that I want is my money and the ten per cent., but I want 
some acknowledgement that these vouchers are my own, and that 
they were purchased with my money, and that if you take one of 
them to collect that that money is mine, and that I shall have it 
unless you are able with that money to buy vouchers and deliver 

them to me,so as to keep up the amount of interest that 
61 you are now paying. 

Q. This agreement does seem to provide that you were to 
have one and a quarter per cent.a month upon $40,000 and one per 
cent. a month on the $4,000. You did draw from Mr. Squier, did 
you not, money representing that amount of profit every month ? 

A. I did take from him the amount called for. 

Q. Mr. Squier’s books show that you drew for quite a long period 
prior to his assignment $540 per month, which I believe would be 
the amount at that proportion of the profits. When you drew that 
$540 did you make any application cf it upon your agreement or 
upon the notes that you held? 

A. I did not write it out, but that was our agreement and he was 
entitled to that. Our agreement was that the money that I re- 
ceived would be applied on the notes, and the notes were ten per 
cent. paper. 

Q. Have you those notes ? 

A. I have. 

62 Q. Will you let me see them ? 

A. Yes,sir. At the time these notes were given Mr. Squier 
claimed that he owed about $40,000; it could not be much over that. 
I wanted him to pay me one and a half or two per cent. everv month, 
of course to apply on the notes. J wanted him to pay a larger sum. 
[ told him that I had promised a man one or two thousand dollars, 
and that I was to haveit ready ina short time; so hesaid, Very well, 
make one of these notes four thousand dollars, and let the matter 
run just as it did last month. He said, Don’t ask me to pay any 
more per month and I will pay you the four thousand dollars as 
soon as we make a settlement, and an additional amount enough to 
make it four thousand dollars: so that this five hundred and forty 
dollars per month was to apply on this four-thousand-dollar note. — 
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Q. Then really the four-thousand-dollar note, according to your 
statement of the agreement, was long extinguished ? 
63 A. It was ‘whenever we came to make a settlement. It was 
his right to have it extinguished by the off-sets. 
Q. You say the first money that you received was to be applied 
to the four thousand dollars? 
A. He said that he would pay it off. There were some credits 
already due him of payments in excess of ten per cent., but the 
exact amount we did not agree about at the time 


Counsel for the complainant offers in evidence the two notes, which 
are in the words and figures following, to wit: 


$40,000. WASHINGTON, D. C., Aug. 1, 1883. 

Six months after date we promise to pay to James B. Edmonds or 
order forty thousand dollars, for value received, with interest at the 
rate of 10 per cent. per annum until paid. 

Payable at the bank of J. H. Squier & Co. 

In cas of the death of Mr. Edmonds, payable to Mrs. J. B. Ed- 


monds. 
J. H. SQUIER & CO. 


64 $4,000. WASHINGTON, D. C., Aug. 1, 1883. 
Three months after date we promise to pay James B. Ed- 
monds or order four thousand dollars, for value received, with in- 
terest at the rate of 10 per cent. per annum till paid. 
Payable at the bank of J. H. Squier and Co. 
In case of the death of Mr. Edmonds, payable to Mrs. J. B. Ed- 
monds. 


J. H. SQUIER & CO. 


(). l understand that you claim that all these vouchers which 
were in your safe and which he had in hand at the time of his fail- 
ure belonged to you? 

A. Yes, sir; and I was entitled to more, and if I had known it 
I would have insisted upon it. 

©. There were some vouchers which had been withdrawn that 
were in the hands of Mr. Squier; you claimed those as your prop- 
erty after his failure? 

A. Yes, sir; Mr. Squier notified me that he had some 

65 vouchers to replace others, and he asked me for a number 

of them. I have his receipt. He asked me if I would not 

give up thirty-five hundred dollars’ worth of vouchers which were 

not yet mature, but which would mature in a short time; and he 

said, You call in and I will give yousome more in return. He told 

me to come in and get them, but I did not do it, and they got 

mixed with his own papers and I never did get them. I hold his 

receipt for them. These are all the vouchers that I supposed I had 
anv right to. 

Q. Did you know of Mr. Squier being engaged in any other busi- 
ness than the purchase of these vouchers? 
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A. I only know from what he told me. He said that he was in 
the general banking business. Hesaid that if at any time I wanted 
to buy exchange on New York to come and buy it of him, which 
I did not. He invited me to deposit with him, but as I already had 
a bank deposit which was satisfactory to me I did not change it. 


66 Q. I find on the books of Mr. Squier the following entry: 
“April 2, 1879. ot c ash on agreement, $2,000. May 3rd, by 
dividend, per agreement, $25.” Have you any knowle dge of that? 


A. No, sir; all the nan tnaccrl there was was that all over ten per 
cent. should be credited on the principal. 

Q. That does not seem to be the agreement as he states it ? 

A. Well, then, he does not state it right. The only agreement 
was that whatever ten per cent. per annum amounted to I was en- 
titled to have monthly, and anything beyond that was to go on the 
principal of the note. 

Q. On the 2nd of April you delivered to him two thousand dol- 
lars, and on the 3rd of May you received twenty-five dollars. You 
then held “his note for two thousand dollars. Did you apply that 
twenty-five dollars on this two-thousand-dollar note ? 

A. I did; I don’t know that I did it at that precise time, but 

when the note was settled that was applied. 
67 Q. You never actually wrote it on the note? 
A. I do not remember whether I did or not. 

Q. Was that two-thousand-dollar note absolutely paid ? 

A. Yes; by taking other notes. It ran along, and when I got two 
or three notes there was a settlement made. 

Q. Then that note was not settled as a separate payment ? 

A. No, sir. 

Q. Can you fix the time when you made the first settlement by 
taking new notes? 

A. I could not, unless I could see the notes themselves. It is pos- 
sible I may have some memoranda. I made several settlements; | 
don’t remember how many, but the last one, when the credit was 
allowed, was, I should say, about a year before the last note was 
made. 

Q. Do you remember the amount of notes which you received at 
the first settlement ? 

A. No, sir; I cannot tell a thing about that. 
68 (. = you form some estimate of it ? 

A. No; I would not. know a thing about it; it would be 
purely a matter of guess-work. 

Q. Do you think that you took such new notes in the year 1879? 


A. As guess-work, I would say yes, but it 1s not positive recollec- 


tion. 
Q. It would _— from the account which I have in my hand, 


taken from the books of Mr. Squier, that $16,000 were advanced by 
you in the year 1879. Do you think that you took notes at any 
time for less than $16,000 ? 

A. I should say it was more than that in that year. I think I 
must have let him have more money than that. 

Mr. WiLLouGHBy: The exhibit there will show. 
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Mr. Witson: The exhibit only shows the checks. 
The Witness: From time to time it was closed up with a note or 
notes, and that was all there was of it. The principal light I 
69 can throw upon it is this, and I do that because the checks 
were returned to me. I should say it was more than $16,000. 
I cannot tell exactly, but it is just a sort of an impression that it 
was more, because I know that it went along fast for some time. I 
thought these vouchers (accounts) were all right. I had money that 
I did not know what to do with. I had some money of others, and 
_ y expected me to take care of it. 
This money that vou deposited here was money of your own, 
was it not ? 
A. No; but I was responsible for it. 
(). How much of it belonged to you personally 
A. I don’t know. I was responsib le for it all. Whatever is lost 
is my loss. 
(). According to your best judgement how much of it was yours 
personally t 
A. I cannot tell you; some of it was my wife’s. I had the note 
drawn in ease of my death payable to her. 
(). State, according to your best estimate, how much of it was 


& 


) 


yours. 
70 ' A. I cannot state how it was. Sometimes I would let the 
matter run, and if a man wanted his money I would pay it 
off myself if I could not get it from Squier. 

(). One-half of it was your money, was it not? 

A. Yes; probably more than one-half was either mine or my 
wife’s. 

(). I understood you to say that you never did make any appli- 
cation for the moneys which you received from Mr. Squier on the 
notes which you held ? 

A. I cannot say that now. I should say I did, but I am not sure 
whether I did or not. All that I knowisthat when we would come 
to a settlement we would settle it up with a credit, and: that ended 
the matter. Whatever the difference was was expressed in a new 
note which I took. 

(). It seems that on the third day of May, 1879, you advanced 
another two thousand dollars, and on the fifth of June, as appears 

by the account from Mr. Squier’s books, you received inter- 
v1 est on four thousand dollars for May, amounting to fifty 
dollars ? ’ 

A. Ihave no doubt that I received that, but I don’t recollect it. 
[ may have received it in money or I may have let it go on and 
handed him more with it. That was very often the case. Instead 
of taking his money I called it the same as though he had handed 
me the money and I had given it back to him. 

Q. Will you examine this account which I show you and state 
whether you observe any errors in it? 

A. It says here, “In ’79 to cash on agreement;” if he means a 
written agreement there was none except the promissory notes. The 
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notes and dates, of course, I cannot tell about. I don’t know whether 
the amounts are correct or whether the dates are correct. 
(). You are certain that there was no agreement before August, 
1883? 
A. Yes, sir; of course. There was the memorandum before that. 
(). Hlow long before that ? 


72 A. I don’t know; for some time there was no written agree- 
ment. This thing did not begin in any written agreement, ‘ 


but after awhile I got his memorandum that these vouchers were 
mine in ease it should be necessary to enable me to collect them, 
because if we should have any difficulty I wanted to be able to show 
that the vouchers belonged te me. 


@. When was that made? ‘ 
A. I cannot tell you about that. 
(. Can you tell the year? 
A. No, sir. 
(. It was not made in 1879? 
A. Welf I should say not. 
Q. It might have been made in 1880? 
A. Yes, but I cannot tell exactly ; 1t had been running along for 
soine time. There was a memorandum between us, but [ cannot 
state how long it had been so. 
(2. You have no copy of the agreement ? ea 
A. No, sir; it was simply a memorandum that the vouch- ‘ 
73 ers that I held were mine; that they were purchased with ' 
my money, and (I presume) that whatever was received for ‘ 
them should apply on the notes. It stated that I had loaned him 
money; that I had his notes for the money that I let him have to 
purchase the vouchers, and that the vouchers were mine; some- 
thing to that effect, but it has been so long ago that I would not 
attempt to tell what it was, except that I know in a general way 
that that was the agreement we had. You ask me if there are any 
| mistakes about this account. I cannot state, except that that entry 
| of “per agreement” there don’t mean anything, as there was no 
| agreement. There are certain words here which I don’t exactly 
know what he does mean by them. He talks about a dividend. I ' 
don’t know whether Squier had a way of calling interest a dividend : 
or not. I have forgotten whether he did or not. ‘ 
Mr. Wilson objects to the foregoing question and to the Fs 
74 answer of the witness thereto as being immaterial and in- Pe a 
competent as testimony in this case. 
: Q. There has come into our possession a paper which is all torn 
to pieces, but which has been put together. See if that is the agree- 
: ment to which you refer. 
A. Well, I should say not. There was something drawn up at 
q one time which Mr. Squier signed but objected to, and so it did not 
go into effect. This probably may be the paper. There was some 
briefer memoranda that took its place. 
Q. That is your signature to that paper, is it not? { 


A. Yes; I should think that is my signature, but I don’t think os 
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that wasever theagreement. I think that was a thing that was pro- 
posed. My impression is that that is the one he declined because it 
did not provide for the application of any money on the notes. 


(Counsel for the complainant offers the above oz in evidence, 
and it is hereto attached and marked Exhibit W. H. No. 2. See 
next page.) 


75 EXHIBIT W. H. S. No. 2. 


This agreement witnesseth that Jas. B. Edmonds has delivered 
thirty-four thousand dollars to J. H. Squier for investment by the 
latter for the former in the purchase of pay vouchers payable within 
six months from date of purchase of officers in army, navy, and 
civil service of the United States, no longer, however, than such 
investment will yield a monthly profit of two per cent. or more. 
Said Edmonds shall keep possession of such vouchers to an amount 
equal to the sum so invested & two per cent. nore, and for that purpose 
may keep his own safe in said Squier’s banking-house free of charge, 
and-said Edmonds, out of the profits, shall receive one and one-half 
per cent. and at the end of each month on the sum so invested, and 
said Squier shall enjoy the rest of the profits. 

Said Squier guarantees the genuineness of each voucher that may 

be delivered and .ts payment by the Government and the 
76 return to said Edmonds of said principal from over and 

above the said profits upon the termination of this contract 
or said investment. Said Squier shall transact all of the business 
and shall receive vouchers for collection as they mature upon deliv- 
ering others similar in kind and amount and payment to said Ed- 
monds his said share of profits at the end of each month from this 
date, and, in case of default in such payment or delivery of other 
vouchers, said Edmonds may collect the same. 

EKither party may, upon three months’ notice of such desire, ter- 
minate this contract, and thereupon all moneys so invested shi: ill be 
repaid to said Edmonds, besides his said portion of profits to date of 
payment, by said Squier, and upon such payment any remaining 
vouchers shall become the property of said Squire and be delivered 
to him. 

Should said Squier die further investments hereunder shall cease. 

If said Edmonds shall die his wife, surviving him, shall be 

wi entitled in her own right to all moneys due on this contract, 

and she shall be thereby subrogated to his rights herein ; 

and, as a further guaranty of such investment and indemnity 

against loss, said Squier makes his promissory note to said Edmonds 
of this date. 

Witness our hands, at Washington, D.C., this first day of Septem- 
ber, 1880. 

Done in duplicate. 

J. H. SQUIER. 
JAS. B. EDMONDS. 
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(. That is all in your handwriting, is it not? 

A. Yes, sir. This is one that I drew up at the suggestion of Mr. 
Squier. I had signed it, and I think that he had signed it. We 
then discussed it, and I think that we abandoned it. He insisted 
that it was not necessary to have any agreement; that all I had to 
do was to present a voucher and it would be paid. 

(. You do not think there was any other memorandum or agree- 

ment until August, 1883 ? 
78 A. Yes; there was one that was as I have described it. 
@. You have not that memorandum ? 

A. No, sir. 

(). You notice that that paper speaks of $34,000. Can you state 
how that sum of $34,000 was arrived at? 

A. No; Ieannot. I don’t think that that agreement was ever 
passed between us at all. I don’t think that he gave it tome. I 
don’t think that he delivered it to me. I think that on one oceca- 
sion I drew up something and while he signed it he raised some 
question about it and it passed by. I think that the point he made 
was that there was nothing said about application on the notes. I 
don’t think that that was ever executed or that it was ever de- 
livered. | 

Mr. WittouGupy: The statements which the witness makes that 
are not called for by me are objeeted to as testimony. 


79 Q). It failed, you think, because it says nothing of the ap- 
plication of money received by you on the notes? 

A. Yes, sir; that was one of the objections which Mr. Squier 
made. 

(). Did he make any other objections ? 

A. Yes, sir; he said that it was sitnply a loan, and that I could 
settle it up from time to time, and that I had the power to draw the 
money on the vouchers if necessary; so that paper never came to 
my hands, although I drew it. 

(). I suppose that when you draw up agreements in writing, and 
they are finally signed by you and delivered, they were intended 
to represent the understanding between you and Squier, were they 
not? 

A. I was the one that held the vouchers and I was the one that 
held the writing to explain how I held them. I wanted an agree- 
ment to make it absolute. I drewitupand signed it and Mr. Squier 

signed it. When he came to read it over he made some ob- 
80 jection and I did not take it. It was left with him. I don’t 
know whether it was torn up at that time; I presume it was. 

Mr. WintouGcusy: No, sir; it was not. 

The Witness: It was not? Well, then, very well. There was a 
time when I held that amount of notes, and there was a time when 
[ held that amount of securities. I always held the securities my- 
self, and I always held the notes. I don’t think that specifies 
notes. 

(). As to the amount of money appearing to have been received 
on this account, did you receive the money as stated there? 
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A. I don’t know that I did. 

Q. Will you look at this account carefully and see if you can find 
any error in it? 

Mr. Wirtson: The entries in the books are the best evidence of 
that. I object to anything that is a mere copy of the entries being 
shown to the witness and to his being questioned about it. 


8] A. To state that this was correct wouJd require me to re- 
call how much was paid out at one time and how much at 
another, which I cannot do. 

Q. It appears there from the footings that the amount received 
by vou Was $28,788.15. 

A. I should say that altogether that was somewhere near what | 
received. I did not receive the whole amount. I never received 
the $28,000, tig upon the theory that it went back. He never 
paid me, in fact, $28,000; he gave me notes for it. 

4 Your answer m: akes it that amount. 

The answer says not exceeding $29,000, but that ine ‘ludes what 
was coming from him to me, which would make it not exceeding 
$29,000. It would make just about this amount, but I did not, in 
fact, receive it from him, because instead of taking it in money | 
took it partly in notes. 

(. You mean that you took other notes than this $40,000 ? 

. A. QO, ves; l had other ‘notes. 
82 Q. Did you receive that money ? 

A. I did not receive it in money always. I sometimes re- 
ceived it in money, sometimes in a check, sometimes in his note, 
and that note went into the sum total which I speak of. 

Q. How frequently were such notes made ? 

That 1 cannot tell. If you will look over the checks which 
he gave me that possibly may show. For example, if he owed me 
$500 one day, and he wanted a couple of thousand, I would give 
him a couple of thousand and would take his note for $2,500. | 
would simply endorse the check over to him if he brought a check 
to me. | 
Q. Then these notes amounting to $44,000 are partly made up of 
notes which he gave for these amounts represented on this account ? 

A. Yes, sir. 

Q. How much of the $44,000 was made up in that way ? 

A. I don’t know. The $44,000 expresses all that I ever let 
83 him have either by not taking what was due me or what I 

gave him in checks or what I gave him in money, and in 
every possible way, less the deductions. I think altogether they 
amounted to more than $44,000. I think they would amount to 
between $47,000 and $ 48,000. 

Q. This $47,000 or $48,000 was made up partly of actual cash ad- 
vanced by you and partly by notes given instead of profits? 

A. Yes; a small portion of it in that way. 

@. Can you give your best estimate as to the amount of actual 


cash advanced by you ? 
A. I cannot, except so far as I have already done by the checks. 
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I have already stated that except for these checks I could not tell 
anything about it, except the aggregate which is expressed in these 
notes. 

Q. I see bv your checks that you kept a good deal of your money 
in New York? 

A. Some of it. 
84 (). There was no reason for your giving checks or drafts on 
New York, was there, rather than upon your bank here? 

A. No, sir; except that I might have had it there and might not 
have it here. When I giveacheck I give it where I have the money 
and not where I don’t have it. 


Adjourned until Monday, February 23, at 3 o’clock p. 
ry eo dy 


85 WASHINGTON, D. C., February 25, 1885. 
Met pursuant to adjournment. 


Preset on behalf of the complainant, Mr. Willoughby. 
Present on behalf of the defendant, Mr. Wilson. 


Examination of the witness, JAMES B. EpmMonps, continued. 


3y Mr. WiLLouacnpy: 


Q. Have you any memoranda showing the amounts of moneys 
received by you from Mr. Squier from whieh you made up the 
amount of $29,000 stated in your answer * 

A. I had a small memoranda, but I cannot find it. It was a small 
slip of paper upon which I had made an estimate of the amount as 
stated in my answer. 

Q. Did you have that at the time you made up your answer? 

A. I don’t think I had it with me when I made it up. I had the 
amount in my mind. I had looked it up. 

Q. Isit mislaid; do you think you could produce it? 

86 A. I don’t know whether it is among the papers that I 

gave to Mr. Wilson, or whether I had it at my office or at 
my house, or whether it disappeared last summer. Last summer, 
immediately after the failure of Mr. Squier, I made an estimate from 
the best means I had at my command, and whatever that was I put 
it inmy = I made a memoranda then, just simply stating 
the aggregat 

Q. Have you looked for it recently ? 

A. I have looked for everything recently. My attorney sent me 
word yesterday to look up e verything I could, and I have done so. 

Q. Have you any memor: anda showing the amounts of cash ad- 
vanced by you aside from the checks? 

A. I think I have stated that, so far as my recollection serves, it 
was made up from checks which I happened to have, or of money 
and checks of Mr. Squier which I returned to him. The only thing 

[ can recall is oma item of about $700 which my brother let me 
87 have, and which I passed directly overtohim. Icannot give 
the date of that. I made no memorandum of it at the time. 

Q. Not in any book, diary, or upon any paper whatever ? 
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A. No,sir; I simply took a promissory note, and if we were about 
to make a settlement or there was anything due him I simply paid 
it to him in settlement of the excess over ten per cent., or gave it to 
him as a loan in addition to the check or money or whatever else 
] passed over to him. 

@. You cannot, then, profess to be accurate as to the dates or the 
amounts of moneys received by you or cash advanced by you? 

A. No; not in detail, except so far as I have the checks and the 
aggregate amounts of the notes. I know that I let Mr. Squier have 
over $44,000. I know that, making proper deductions, on or about 
the first of May, 1882, he owed me that much. I know that the 
aggregate sums received were not far from what is stated in my an- 

swer, but I cannot give the particulars nor the dates of each. 
88 These amounts that I received included checks and money 

which I returned to Squier—that is, if he gave me a check 
and I gave it back to him, I counted it the same as if he had paid 
me the money. 

Q. Have you the checks which you gave to Mr. Squier with you? 

A. [ have those which I drew myself, so far as I have been able 
to find them. 

Q. Have you them with you? 

A. I have. 

Q. Will you produce them ? 

A. I will. These are the checks of which a list is attached to my 
answer showing the dates, the amounts, and the banks upon which 
the checks were drawn. 

Q. I havea list here of payments made to you which I would 
like to have you examine, and state whether or not they are correct 
as to the amounts and dates. 

A. I can only say that the sum total is not much out of the 
89 wav, but I cannot answer precisely with regard to it. 

Q. Inasmuch as you bave no memorandum yourself and we 
have some taken from the books, I would like to know whether you 
— question the accuracy of our memoranda. 

\. Well, if you say this is correct, I would not want to question 
it. In answer to this question I wish to say that I am not prepared 
to admit the correctness of anything appearing upon Squier & Com- 
panv’s books, because he admitted to me that he had deceived and 
defrauded me all the way through. I shall question the accuracy 
of anything that is in the accounts of Squier & Co., for the reason 
that he tuld me that he had deceived me and defrauded me all 
along, and that if I proposed to prosecute him criminally he would 
not get up from his bed alive, and so I must be excused from ad- 
mitting it. 

(). [ would not expect you to admit it, but I thought that by 

looking it over you might be able to tell whether there was 
90 anything in it that you would oon: 

A. There is this about it: The $28,000 that it is supposed 
I received I only received by taking a check and handing back— 
that is to say, he would give me a check at some time, and if he 
wanted to borrow money, or if I owed him any excess of the ten 
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per cent., I would hand him back his check in settlement and make 
the charge, whatever it might be. 

Q. I understand you to say that you don’t desire to question the 
accuracy of any item in that statement ? 

A. I don’t know anything about it. 

(. You don’t dispute it ? 

A. I neither dispute it nor admit it. From what Mr. Squier told 
me of his having carried on a systematic and fraudulent practice 
towards me, unless I positively knew, I would not like to admit it 
nor would I like to deny it, unless I knew it to be false. That is 
all [ can say about it. 

@. When did he tell you this? 

O1 A. It was a short time after his failure. His wife sent 

for me and said that her husband wished to see me. He was 
then in bed. This was some days after his failure. I had heard 
that he was likely not to get up; that he was likely to die; and then 
I heard that he was better. I wassent for and went into his room, 
and he said, Many of the vouchers which you now have are fraud- 
ulent; I have deceived you systematically from the beginning to 
the end. Iam not sure that I can give hisexact language, but that 
was the substance of it. Hesays, You will know about it pretty 
soon, and I want to know whether you are going to attempt to send 
me to the penitentiary. He spoke of his wife and two little girls. 
He said that, for himself, he had no care to live; that he had already 
suffered more than death. 


(Mr. Willoughby objects to the foregoing conversation as not being 
responsive to the question.) 


(. Did he state in what respect he had deceived you? 

92 A. Yes, sir. He said that for the last year or such a mat- 

ter he had noticed that I was disposed to take what he said 
about it, and that he had not returned the right amount of vouchers, 
and that there would be fraudulent vouchers among them ; that he 
had hoped to be in a position to give me honest vouchers, but had 
not been able to do so; on the contrary, he took honest vouchers 
from me and substituted fraudulent ones; that he would not be 
able to state or give me the amount of the vouchers—neither the 
amount of the fraudulent ones nor the amount of the honest oues. 
[ said, You told me the other day that you had some vouchers laid 
aside for me. He said, I have not; I have soine vouchers there, 
and part of them were purchased with money which I got from 
collections made from your vouchers, but some of these which I in- 

tended to hand back to you were fraudulent, because I could 
93 not purchase the requisite amount to pay you what you were 

entitled to. 

Q. Did he tell you what he meant by fraudulent vouchers ? 

A. No, sir; he did not explain that. He was very sick, or seemed 
to be. He was in his bed, and his wife came into the room and 
there was something of a scene. I told him to explain that when 
he got up. 
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Q. You have no other writings bearing upon this case, except 
those you have shown? 

A. The only other writings I can find were some notes which he 
sent me asking me to come down and exchange vouchers. Some- 
times it would be in the shape of a note, and sometimes it would be 
upon one of his bank cards. If it came on a card it went into the 
waste basket. I find in looking over my files of letters that I have 
some of those notes. 

@. Will you let me look at them ? 

A. I will. I had forgotten that they had not all gone — 
O4 the waste basket. I find twenty notes from Mr. Squier writ- 
ten on his banking-house heading, and containing also the 

card of his business, and they are to the following effect: 


WASHINGTON, D. C., October 28th, 1880. 
James B. Edmunds, Esq. 
D’k Str: Please call to-day and exchange some vouchers. 
Very truly, J. H. SQUIER & CO. 


I received also notes of a similar character, dated as follows: May 
27. 1880: December 18, 1879; June 21, 1880; June 29, 1880: March 
22, 1880; June 26, 1880; October 19, 1880; February 20, 1880; Feb- 
ruary 24, 1880; March 1, 1880; July 20, 1880; July 29, 1880; April 
29, 1880; November 24, 1880; November 19, 1880; November 1, 
1880. All these notes are in the same language as the one above. 
The original of one of these notes is hereto attached and marked 
Exhibit W. H. 8S. No. 3. 


Exuisir W. H. S. No. 8. 


BANKING-Housr or J. H. Squier & Co., 
No. 1416 PENNSYLVANIA AVENUE, 
95 WASHINGTON, D. C., Oct. 28, 1880. 
James B. Edmunds, Esq. 
D’k Str: Please call to-day and exchange some vouchers. 
Very truly, J. H. SQUIER & CO. 


The note of February 14, 1880, calls for exchange of a voucher ; 
the note dated December 30, 1880, says, “Call at 3.30, if con- 
venient;” the note dated May 6, 1880, says, “ Please call to-day early 
as convenient.” 

©. Was there not a memorandum of an agreement made and 
signed by General Schwenck, as well as Mr. Squier and yourself, in 
the beginning of your business relations wita Mr. Squier? 

A. No, sir; Mr. Squier brought Mr. Schwenck’s note and wanted 
me to accept that instead of vouchers, and he stated that Mr. 
Schwenck was a man of property in New York city. I have for- 

gotten whether I had then seen Mr. Schwenck. I only met 
96 him in an incidental way; perhaps at a dinner. I had no 
special acquaintance with him. There was no agreement. I 
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never had any agreement with Mr. Schwenck of any kind, except 
that Squier brought his note and said that he would like to have 
me accept Mr. Schwenck as security, instead of taking vouchers. 
Q. Did not Mr. Schwenck, instead of merely signing notes, sign 
in the nature of a guarantee in behalf of Mr. Squier’? 
A. Not that I know of. 
(. Was there any agreement prior to the one exhibited here the 
other day of September, 1880, reciting the indebtedness of $34,000? 
A. Iam under the impression that there was some memorandum 
before the amount got to be so large as $34,000. I cannot fix the 
precise time when the first was made, but it originated in his asking 
me for vouchers and not replacing them. I did up to a cer- 
7 tain time invariably when he asked me for a voucher return 
another and which he assured me was just as good, and that 
continued until the amountof the loan had reached many thousand 
dollars, but I cannot state precisely how many, when he told me 
that by teason of some change in the paymaster’s department it was 
necessary to send the vouchers to a distance to be collected, and that 
us it would be troublesome to me, and as I did not want to be both- 
ered with that sort of thing, he would do that himself; but he did 
not wish to be required to furnish others, for he had a call for a 
large amount and had to send a large proportion of them away for 
collection. He had told me that he was buying vouchers for other 
people in large amounts, but I do not remember the men. I told 
him I wished my affairs kept by themselves, and he promised it 
should beso. He says, You putitin writing; make that just 
98 as strong as you please, for in dealing with customers and 
getting money I regulate it according to their wishes. Some 
trust me with all their vouchers, and I keep their vouchers separate. 


Mr. WitLouGusy: All this testimony which is not responsive to 
the question I do not wish to be considered as drawing out, myself, 
and I object to it. 

The Witness: The first agreement was simply a few words promis- 
ing on his part that the money collected on my vouchers should be 
reinvested in others, and those vouchers returned to me; and if 
those vouchers could not be invested at such a rate as he thought 
safe or which he doubted, he would return me the money. Of 
course I cannot tell the precise time when that began, but I am in- 
clined to think it was before the loan amounted to $34,000. I state 
this to show the reason for making any memorandum at all. 

Q. You have stated that part of the money advanced by 
99 you belonged to other persons. Will you state to what other 
persons such money belonged ? 

A. I have been accustomed to handle money for my family, for 
my wife’s family, and for different parties. 

Q. Can you state accurately what proportions of this money be- 
longed to other parties ¢ 

A. I cannot now. Some of it belonged to my brothers, but the 
exact amount I cannot tell. 

Q. Can you estimate it? 
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A. Well, some thousands of dollars altogether. 

(). Estimate it as closely as you can. 

A. It would be pure guess-work. Some of it belonged to my 
wife, but that would be pure guess-work to attempt ‘to tell the 
amounts. Some belonged to my wife’s sisters, but the amount of 
that would be guess-work. 

Q. What amount did you yourself return for taxation ? 
100 A. I don’t know whether I was ever called on to make any 

return. 

@. You did not make any? 

A. I don’t remember that I did. 

@. Was any made on behalf of your wife ? 

A. Well, I cannot tell whether she was ever called upon. 

Q. Have you any memorandum by which you can show what 
portions of this money belonged to other persons than yourself? 

A. I have not. I have either paid them, or am indebted for what 
I did. Some of the money was borrowed money. Some of the 
inoney that I let Mr. Squier have I borrowed at his urgent request. 

(. Of course, the money that you advanced by checks was de- 
posited in the banks to your credit ? 

A. If it had not been it would not have been paid. Mr. Squier 
asked me what I could borrow money for. I told him I could prob- 
ably borrow it at 8 per cent. He said that I would make two per 
cent. upon whatever I could borrow. He sometimes coaxed me to 

doing that. 
101 Mr. WiLtLouGuBsy: I did not ask for that. 

The Witness: You asked me whose money it was. Some 
was borrowed money and some was not; but, in fact, all that i use- 
for other people was substantially borrowed, because I held myself 
responsible for it all. 

Q. Have you any books or memoranda showing the amount of 
money borrowed from other parties ? 

A. No; I did not keep any books at all. 

Q. Can you name parties from whom you borrowed money at 8 
per cent. ? 

A. Yes, sir; I can name my sister-in-law, I can name my broth- 
ers, and I can name my brother-in-law. 

@. Largely in the family ? 

A. I borrowed some outside. I borrowed some from Gilman, Son 
& Co., and I borrowed from others. I do not recall now all whom | 

borrowed from, but I borrowed from several. 
102 Q. Did you make any agreement in writing between Sep- 
tember, 1880, and August, 1883 ? 

A. I had settlements with Mr. Squier. 

Q. The question is was there-any written agreement between 
you ? 
~ A. I should say that we made some memorandum, the substance 
of which I have given, which would specify the amount which I 
would have at the date of settle ‘ment, which I would have loaned to 
him or invested in securities which I held at the time. If in mak- 
ing a settlement the amount seriously changed we would take a 
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memorandum stating that the amount was so much and that I had 
his note for that amount; that the amount was invested in these 
securities, and that if he collected them before the notes matured 
and could not invest them in like securities the money should come 
to me whether the notes were matured or not. 

(J. I notice sometimes that in comparing the amounts as 
103. shown by the books with your checks there is a variation— 


A 


as, for instance, your check of December 2 calls for $1,000, 


while the books show advanced by you $820. That, I suppose, was 
made up in cash ? 

A. I cannot tell. 

(). Was it not probably so ? 

A. I cannot tell anvthing about his books. 

Q. Your check is $820, while he admits advanced by you $1,000. 
Can you account for that difference ? 

A. All that I can say is that at times my check was not the en- 
tire loan. “I may have handed him back his own check or money 
out of my pocket if I happened to have it, or perhaps a check 
of somebody else. I recall one case of that kind of, I think, $700, 
that I had of my brother’s, and I recall that from an incident that 
2 at that time. 

(). I notice, for example, one check of yours for $2,200, dated 

february 2, 1880, while on the back there is shown to have 
104 been advanced to him by you $2,500. You would account 

for the discrepancy in that way by saying that the difference 
was made up by an advancement of cash or somebody’s elses 
check ? 

A. You are assuming that his book is correct. 

(). Well, if it be correct. 

A. If the book is correct it was made up in some other way. 
Those cases happened. 

(. I will ask you if you can account for the discrepancy in any 
other way, assuming the books to be correct ? 

A. I have told you all that I know; that there would be cases 
when, in addition to my check, I gave bim either mone y or hisown 
check or the check of some one else. I don’t know how else to ac- 
count for it. If he had $2,500 at that time, and my check is only 
for $2,200, he must have gotten it in some other way. 

(. Do you remember advancing to him cash at any time when 

you did not at the same time give him a check ? 
105 A. Oh, yes. 
Q. Can you name any items? 

A. Well, I think that $700 item that my brother handed me. I 
don’t think I gave him any check then. I don’t remember whether 
he gave me a note for it or whether I gave him additional money 
and took his note for the whole amount. Whenever he borrowed 
money he gave me his note for the amount. Whenever we settled 
and there was anything due him it either reduced the rate or else | 
paid it up in some other way, but I cannot tell you whether it was 
by one of these checks or in some other way. 
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Q. That is the only item you can specify, is it, when ‘vou advanced 
him cash and did not at the same time give any cheek ? 
A. I am satisfied that there were such occasions. 
Q. Can you specify any other item ? 
I cannot specify the exact amounts of the payments 
106 that I made him except so far as my recollection is refreshed 
by these checks. The notes which I took at the time ended 
the matter. When we settled I took a litthke memorandum as to the 
amount that I had then invested in these securities or that I sup- 
posed that I had invested in them. 
(). Where did you reside before you came to Washington ? 
A. In Iowa. 


Q. What place in Iowa? 

A. lowa City. 

Q. In what year did you come to Washington ? 

A. In the winter of 1877-8. 

Q. Were you practicing law in Iowa? 

A. Yes; in former years, but my health gave out a good many 


years ago and I gave up the business. I had not been practicing 
for some time before I came to Washington. 
Q. What was your occupation ? 
A. Getting my health was the principal thing I had in view. 
107 <A. I am living in Washington very largely for the sake of 
the climate. 
Q. But before you came to Washington ? 
A. Well, I practiced law a good many years before I came to 
Washington. 
@. What was your occupation in Washington after you came 
here? 
A. I had no settled occupation. 
. Were you practicing law or in the real estate business ? 
‘To some extent. 
Q. Did you practice before Congress and in the departments ? 
A. I made one argument before a committee for an old client of 
mine. That is all. 
®. How long had vou been in Washington before you made the 
acquaintance of Mr. Squier ? 
A. Over a year. 
(. Had you invested any money in Washington before you in- 
vested in this business with Squier? 
A. I perhaps had made some purchases. I do not recall exactly 
what. 
©. I mean in business. 
108 A. Oh, no. Not in any regular business. That season I 
was building my house. 
Q. Who introduced you to Mr. Squier? 
A. I cannot say. 
Q. Do you remember your first interview with him ? 
A. No; I think I probably met him at some party, but don’t re- 
member who introduced him. I think I first met him by playing 
a game of whist with him. 
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Q. Can you remember your first business interview with him ? 

A. I cannot tell you the particulars of the first interview. 

(). Well, your first business interview. 

A. My first business interview was at my room where I was 
boarding. | 

(). How come that interview to occur? 

A. I don’t know. 

(. Did he come to see you? : 
109 A. Yes, sir; he came to see me to see if he could get some 
money from me, and told me a great deal about his affairs. 
He came to see if he could arrange to borrow some money or if | 
knew of some place where I knew he could borrow money upon per- 
fect security. 

Q. You Sad some acquaintance with lim before that time ? 

A. I had perhaps met him a week or two before, at some party 
at some residence in town. I had perhaps played whist with him. 
[ had been introduced to him there as a banker, of Washington ; I 
‘annot teil by whom. 

Q. At that first interview did you let him have any money ? 

A. I did not. 

(). How long after that before you did? 

A. Well, it was not very long. At his first interview he talked 
about various things. He said he would buy stocks for me if I 

wanted to buy anything. 
110 Q. Did he explain the nature of these officers’ accounts at 
his first interview ? 

A. Yes, sir. He told me of various ways that he had of invest- 
ing money for himself and his customers. He said that he took 
money on deposit and paid 6 per cent. or eight per cent., and that 
they were entitled to draw it out when they pleased. He told me 
that he invested for others, but I cannot remember their names. 
He told me he was buying these very vouchers for somebody whom 
he named and whom I could see if I wished, but I never saw him. 
One of the men that he named was a gentleman living in Alexan- 
dria, but I don’t remember his name. I did not see these men, but 
he referred me to.them. He said that he was still doing business 

for them in the same line, but they had no more money to 
111 put in. He said that he could use $200,000, if he had it, in 
discounting the pay of officers. 

Q. Do you remember the interview at which you let him have 
the first $2,000 ? 

A. I remember something about it. 

@. Where was it? 

A. At my room. 

Q. You gave him acheck then, did you? 

A. I arranged to do it, if I did not do it. 

Q. You took his note there ? 

A. Yes, sir; I think he brought it to me. 

Q. Was it understood then that you were to make further ad- 
vances of the same character? 

A. I think he said that he would probably have more vouchers, 
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and that if he did he would come to see me about it. I did not 
promise to let him have any more. [ first took $2,000 worth, but I 
did not promise to take any more. After awhile he came to 
112 ~=s me to let him have $2,000 more. 
@. Where was that interview ? 

A. At my rooms. 

@. That was just a month afterwards, was it not? 

A. Probably in that neighborhood. 

Q. Did he give you the $25 on account of the first $2,000 at that 
time ? 

A. I don’t know whether he did or not. I don’t know whether 
that was paid promptly or not. 

(). Mr. Squier’s books show that he received a check from you ou 
the 3d of May for $2,000, and on the same day you received $25 
from him. Is that correct ? 

A. I don’t think that they occurred on the same day. I remem- 
ber when he paid me the first $25. 

(). Was it about that time? 

A. It was probably about that time. 

@. Your second check appears to be dated May Ist for $2,000, 

and Mr. Syuier’s books show that on May 3rd, 1879, he paid 
113 = you $25. Is that correct? 

A. The check is correct. I cannot tell about his book. 
(). You don’t know that it is incorrect ? 

A. If it does not differ from the check it 1s not incorrect. 

Q. Mr. Squire’s book shows also that on the 5th day of June you 
received from him $50. Do you remember that ? 

A. I cannot say that I remember it in the way of being able to 
tell you all about it. 

. Do you remember receiving it? 

A. I have no doubt that I received it in some way, but how I can- 
not tell you. | 

Q. The book also shows that on the 5rd of July you received $50. 
Do you remember receiving that? 

A. No; I presume I did receive it, but I cannot give you the ex- 
act particulars of it. 

Q. And so August Ist, $50; September 2nd, $50; October 4th, 

$50. Do vou remember receiving those amounts ? 
114 A. I cannot tell you about that. 
®. You have no reason to suppose it to be incorrect, have 
you? 

A. I presume that I got it in some way, but I cannot say that I 
positively remember it, though I cannot recall it; it is impossible ; 
if I could I would tell you so. 

Mr. Wittoucusy: This paper has been examined by the witness 
for the purpose of asking him whether he could state that any item 
of moneys appearing from that paper to have been received by him 
IS 1ncorrect. 

Said paper is as follows, and is marked Exhibit W. H.S. No. 4. 


Mr. Wirson: I object to the introduction of this paper in evi- 
dence, as it is incompetent and not the best evidence. 
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118 Q. State whether you can mention any item in this state- 
ment that is Incorrect. 

A. As to the correctness of the paper which is now handed to me 

I cannot tell. 
WasHINGTON, D. C., 
February 27, 1885—3 o’clock p. m. 

Met pursuant to agreement. 

Present on behalf of the complainant, Mr. Willoughby; present 
on behalf of defendant, Mr. Wilson. 


Direct examination of the witness, JAmMEs B. EpMuNps, continued. 


By Mr. ‘WILLOUGHBY : 


Q. When do you think that the agreement referred to as the one 
which finally resulted in the agreement of 1883, and which is re- 
ferred to on page 11 of the record, was drawn up? 

A. My impression is that two were drawn up substantially alike, 
but one was found to be in some way defective and was cast aside, 

and one was amended and made the contract between us. I 
119 donot think that there was ever but one agreement existing 

atatime. What I mean is this: I think there was one drawn 
up which was pretty nearly like this, and this probably was sub- 
stituted for that. My impression is that I undertook to draw it up 
a little better; that 1 hada poor pen or something. It was ona 
small piece of paper. I have forgotten exactly the circumstances. 
All that I remember is that this (being Exhibit No. 1) was pretty 
nearly what Mr. Squier was willing to sign, making it a little more 
specific. I will not be very positive. I am inclined to think that 
when about to sign he made some objection to it, and that I took a 
new sheet—a full sheet, perhaps—and, with some verbal correction, 
it was made satisfactory to him and he signed it. I cannot recall 
everything about it, but that is the sort of an impression that I have 
in my mind. 

(. If I understand you, this paper was drawn up because 
120 _ the other one was not exactly satisfactory ? 

A. I have a sort of an idea that we had had but one paper 
before; that we had signed only one, and that once or twice had 
thought of making it a duplicate, so as to give him a copy, but I did 
not do it; and in this instance I do not know but that I was going 
to do that. At any rate there was some objection; then I copied 
the paper, leaving out some few words which he thought ought not 
to be put in, and then I accepted the paper from him as amended. 

Q. He retained the other paper, did he? 

A. I don’t recollect whether he retained it or whether it was 
thrown into the waste basket. 

Q. You don’t know of his having a duplicate of this? 

A. No; I think I intended to duplicate this. He called my at- 

tention to some objection, and I said, Very well, I will make 
121 the correction by doing so and so; and when I got it to suit 
him he said all right, and gave it to me—that is, he consented 
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to my taking it, and the other one that I had intended as a dupli- 
cate probably went into the waste basket. I cannot recall the facts 
as to that. 

@. You don’t know that, do you? 

A. My impression is that there never was but one accepted be- 
tween us. 

Q. Do you know whether the other was retained by him? 

A. My impression is that we did not count it as anything, just as 
on a former occasion we would write it and throw it down. 

Q. That was imperfect because it did not provide for the applica- 
tion of the moneys received by you upon the notes; is that correct? 

A. What other? 

Q. This imperfect paper. 

A. My recollection is that the other one was very much like this, 

only it was drawn up on a smaller piece of pape, scratched 
122 ~—s off rather hastily, and it was intended to have been a dupli- 

cate, if he had asked for one, but he said he did not care 
about keeping one. It was all right, only he called my attention 
to the fact that I did not say that my notes were to draw ten per 
cent. interest, and did not say that whatever moneys I had were to 
be credited on the notes. I said, All right, you are entitled to that, 
of course; that is our understanding, and I put it right in. He 
said, That is all right now; and I took it with me. 

. Where were these agreements drawn up? 

A. I think at his office. 

@. They were both drawn up there? 

A. That is my impression. 

Q. Both drawn up there and both signed, and whatever delivery 
there was was made there at one time? 

A. I think the other was signed,and when he made the objection 

I said I would write it anew, and I did so. I think I rather 
125 helped it, but perhaps did not get in the amendment what 

he wanted. We differed somewhat as to what should go in. 
I told him that I would make it in better shape, but it was not 
intended as a duplicate—that is, we did not intend to leave both 
outstanding as substitute agreements, because if it had been so the 
other should have been amended the same as this. 

Q. All that I want to know is, the substantial difference 
agreements. 

A. The substantial difference was, if I recollect, that the other 
was drawn up in haste. I cannot state exactly what it was. I find 
that on this there are two or three insertions made at two or three 
points that he called ny attention to, and as they were proper I did 
what he requested me to do before taking the paper away. 

Q. Do you think that the other paper was like this substantially, 

except the interlineations? 
124 A. There may have been interlineations in that. I cannot 
tell you about that; it was drawn up hastily. 
Q. You can’t answer toat question ? 
A. No, I cannot state. I think I offered to draw it up again and 
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leave him a duplicate and to make the other so that it would read 
like this, but he said he did not care about it. 

Q. You think both were drawn up on the same date and at the 
same time? 

A. Well, I have answered all I can now recall about it. I think 
that this was substituted for the other, just as on a former occasion 
when he signed one and it was substituted for another. He usually 
signed before he read them. He would sign them and I would say 
so and so is what I suppose to be right; then he would take it and 
look it over and if there were any objections to it they were made 

then, and if it was anything that I could fix by some inter- 
125 __—siineations I did so, and if not I threw it in the waste basket 
and drew a new one. 

Q. Do you remember why it was that you provided in that agree- 
ment for one per cent. per month upon $4,000 while the rest was at 
one and a quarter per cent. ? 

A. I was asking him to pay $1,000 per month. He said, Don’t 
ask me to pay any more. I told him that I had got to have some 
of this money ; that I had not intended to leave it with him as long 
as I had done; that I was arranging to make other uses of money 
or give it back to those from whom I had borrowed it, and that I 
must have $1,000 per month. He then represented to me that 
he was negotiating for $100,000, and that then he would pay me off 
altogether, but he did not want me to ask him to pay any more 
than he had paid the preceding month, which was $540. We 
liad failed to agree exactly as to what offset he was entitled to on 

this $44,000. | 
126 Q. The question is why did you provide for one per cent. 
per month on $4,000 and one and a quarter per cent. on 
$40,000? 

A. It was because he did not wish me to ask him to pay any more 
than he had paid the previous month. 

Q. Why did you make the distinction between the $40,000 and 
the $4,000 ? 

A. Because in a few days we agreed to settle, and whatever he 
owed me, enough to make the $4,000, he would pay me. That was 
a short matter; but on the other | wanted as large a payment as I 
could get, as it was to run a little longer. He said that he would 
pay me in a few days, and he says, Make it sixty or ninety days at 
the outside. I madeit ninety days. I told him that I did not 
want any failure; I wanted to rely upon the payment of it. 

Q. That is the only reason you can give? 

A. Yes; that he did not want to pay any more and that 
127 this $4,000 was to be settled in a few days, perhaps. 

Mr.WittouGusy: Mr. Edmonds, will you producea list of the 
vouchers that were taken by you from the safe after the assignment 
of Mr. Squier, and also the amounts of money which you have col- 
lected from the different parties ? 

A. Yes: I will give you a list as it was given to me, and which, 
so faras I know, is correct. That list is in court. 
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(It is agreed by and between counsel that the list of vouchers filed 
in the case of Crawford against Squier and others may be filed in 
this ease.) 

The witness agrees to produce a list of the amounts of money col- 
lected upon these vouchers hereafter. 

Cross-examination by Mr. WILson : 
Q. Will you state if you had anything to do, directly or indi- 
rectly, with the employment by Squier & Co. or by Mr. Squier 
128 of Mr. Hersey in April, 1879, or at any other time? 

A. Nothing whatever, either directly or indirectly or re- 
motely. I will add that I was never in Mr. Squier’s bank; that | 
never knew who his clerk was ‘until probably May or June, 1879, 
after I had loaned him two thousand dollars, and probably after | 
had loaned him four thousand, and perhaps more. I did not go to 
his bank. I did not know who his clerk was, and never had seen 
him. “The first lever knew of Mr. Hersey’s being a clerk at the 
bank was when Mr. Squier told me he had gotton a clerk in his 
bank that he had had once before, a young man of whom he thought 
very much, and he perhaps told me his name. One day on the 
street, or possibly it was at the bank, a young man spoke to me and 

asked me if I was not Mr. Edmonds. I said yes. Well, he 
129. said, lam Mr. Hersey. Iam aclerk in Mr. Squier’s bank, 

and I have heard my father speak of you. His father was a 
man with whom I had a slight acquaintance, having met him ata 
boarding-house. That was the first I knew of Mr. Squier’s clerks, 
whether he had one clerk or more, and who that clerk was. 

Q. State in a concise and clear manner the beginning of your 
business relations with Mr. Squier, how the business was carried on, 
and what it was. 

A. Mr. Squier, when he came to talk with me about money, said 
that from something he had heard some one say he thought it likely 
that I might have some money either of my own or of others that I 
might wish touse. Heshowed me his business ecard. He hada busi- 
ness card which contained the substance of what is found on one of his 

letter-heads. He told methat he had been engaged asa banker 
130 —_ and broker in the city of Washington for ten or twelve years— 

I do not remember the exact time—and that if I wished to 
make any purchases or to loan money he would be very glad of my 
custom; that he bought and sold bonds, mining stocks, and stocks 
of various kinds; that he bought on margins and dealt in various 
ways, but that the thing that hespecially would recommend a customer 
to take wasa line of securities which he had not quite.money enough 
to carry ; in fact, he said he could easily use two hundred thousand 
dollars, and that line was dealing in the pay vouchers of army offi- 
cers. He said that he discounted or purchased them at certain 
rates, and that for the sake of doing so he was already borrowing 
money at the rate of one and one-half per cent. per month and even 

as high as two percent. per month. He mentioned the names 
131 of some parties whom he was dealing with in that line especially: 

I cannot recall the names. I only remember that in some of 
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his conversations he named a man from Alexandria, and he also 
named some people in Washington. The negotiation finally re- 
sulted in his bringing to me some vouchers to explain what they 
were and how good they were and in my concluding to take some of 
them. Hesuggested that, as I would only take ten per cent. interest, 
as I objected to taking more, that he would still pay me at the higher 
rate, and on the settlement of the rate I could give him credit on the 
principal. I said, Very well, I will do that. Upon making some 
inquiries [ found that people said that he had been engaged in the 
banking business, as he had professed to have been; that they had 
dealt with him or loaned him money, and that they had always 
found him an honorable man; that they believed him to 
132 bean honest man,and that any representations that he made 
could be relied upon. Soon he brought me a note with Gen. 
Schwenk’s name on it and his own name also, and wanted me to 
take that instead of vouchers. I was to let him have two thousand 
dollars and he wanted me to take the note. I told him that I did 
not know about Gen. Schwenk. I never had but very slight ac- 
quaintance with him, baving met him ata dinner. That was all I 
ever did know of him until very recently. The first loan was for 
two thousand dollars, and I took his note for the two thousand dol- 
lars, perhaps, at three months and took the vouchers. At the end 
of a month, or at some other time, he would come to me and say, 
One or more of these vouchers have now matured; if you will let me 
have it I will give you another one that is running along, 
133 and that leaves you just the same security. When I let him 
have the second two thousand dollars the same thing was 
repeated. He would come to my room with a voucher and say, 
Here are some more vouchers. Some of yours are maturing, and I 
wish them to collect, and I will substitute these others for them, 
which I permitted. When I finally had some of his notes—two or 
three or four—I don’t remember the exact number or the exact 
date—I would take a single note representing the aggregate of the 
previous ones and settle with him for the excess that I had received 
over ten per cent. per annum. 

There was no written agreement between us of any kind what- 
ever other than the promissory note, and no proposal for one until 
the aggregate loans amounted toseveral thousand dollars, say some- 

where between fifteen and twenty-five thousand dollars. 
134 Then he told me that the vouchers must be sent off by mail 

some days in advance. He had to send them off on account 
of some rule adopted by the Department, and that some few of 
them had to go as far as Texas or to other places along the border. 
He asked me if I would not leave them with him to collect, and he 
said that before the time would come around he would return to 
me a similar amount of equally good vouchers. I rather objected 
to that, and we discussed the matter. I said, I think this business 
must stop pretty soon, and suppose you are not able to invest them 
at such a rate as will compensate you and at the same time give me 
what I am entitled to have. Why, he said,in such an event as 
that I will return you the money whether your notes are due or 
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not; but, he said, you need have no fear about it; I will bring you 
the vouchers or return you the money, and you may put that 
135 in writing and make it just as strong as you please. I said, 
You say that you are buying vouchers, and that you are buy- 
ing stocks of all kinds and dealing as a banker and broker for so 
many people. I would like to keep my affairs separate. He said, 
That is all right. I do that now with some of my customers. 


Mr. Willoughby objects to any testimony as to what the agree- 
ment was outside of the written agreement. 


The Witness: After some further inquiry with regard to the 
man’s character for integrity I concluded to trust him witb the col- 
lection of some of these vouchers, and to keep my affairs by them- 
selves as well as may be I drew a memorandum stating, what he 
declared to be true, that the vouchers I then held, which were equal 
to the aggregate loan, had been purchased with my money—that 
is, with the money that I had loaned him. I took a statement 

«from him stating that I had invested in vouchers, which 

136 [ held, that amount of money, and that he, as they matured 
from time to time, might be allowed to collect them, but that 

he should charge nothing for the collection and should reinvest 
that money in other vouchers of an equal value and of a similar 


kind. 


Parol testimony as to the contents of the written agreement is 
objected to by Mr. Willoughby without accounting for the loss of 
the written agreement. 


The Witness (continuing): And that if he could not invest in 
the same kind of vouchers the money should be returned to me, 
although the note might not have matured. It also stated that he 
had given me the notes and that whatever sums I should receive 
should be credited on the notes. 

From time to time as we made settlements similar statements 
were made, which would occupy eight, ten, fifteen, or twenty lines. 


Testimony as to these statements is objected to unless they 
137 ~—are produced or their loss accounted for. 


The Witness: When a second settlement was made the preceding 
statement was cancelled or destroyed. That statement was always 
delivered to me when we made the settlement of the matter, and I 
took one note representing them all, and then we would destroy the 
memoranda and I would take another, so that all the time he was 
borrowing money we were from time — making settlements. 

The amount of the loan was not disclosed by that statement.- In- 
stead of taking a new note whatever was due him was deducted, 
and that was done by handing him back his own check, which he 
brought with him, or by making it up in some way. I can only 
recall specifically a single transaction where it was otherwise, and 
that was on one occasion when my brother gave me seven hundred 
dollars to be delivered to Mr. Squier, which I did deliver to 
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138 him and for which I took no note, but it was on one of these 
settlements. I do not remember what was the amount then 
due him on the settlement, but I only remember the circumstance 
of his taking that amount. I gave it to him in the same shape that 
my brother gave it to me. One of these settlements occurred on 
the lst of September, 1880, and then the aggregate amount which 
he held and which I had invested in vouchers in my possession—at 
least represented them to be bona fide vouchers, and I supposed them 
to be such—was thirty-four thousand dollars, and I drew off this 
paper which is called Exhibit No. 2, and was proposing to draw a 
duplicate, as I told him it was a document and that he might want 
to keep a copy of —, although before that time he had never had 
one. He said that he did not care for a copy, but he called my at- 
tention to the fact that this did not specify that he had 
139 given me his notes at ten per cent. and that whatever sums 
I should receive above should be credited on the notes. 


All this testimony is objected to by Mr. Willoughby. 


The Witness: I proposed to interline that paper or put it in some- 
where, but I finally said, Very well; I will state it substantially as 
I have before in a former one; so I drew it up in a shorter form, 
and I supposed that this one was cancelled; at least it was not 
understood to have been a contract existing at that time. Why it 
was not destroyed then I do not know, for 1t was not a contract; it 
did not express the intention of the parties. The parties did not 
agree to it, although I see that Mr. Squier’s name is appended 
to it. 

The foregoing testimony is objected to as incompetent. 


The Witness: The shorter one [ took with me with the 

140 thirty-four-thousand-dollar note, drawing ten per cent., 

which was the amount which he owed me on that day over 

and above all payments that I had received. There was another 

settlement about the first of May, 1882, and how many others I can- 

not tell. At that time another memorandum substantially like the 

one which | had taken before was drawn up. That may, perhaps, 
have been an additional stipulation in it. 

This testimony is objected to by Mr. Willoughby as incompe- 

tent. 


The Witness: Such, as for instance, that he would not charge me 
any rent for my safe, or some little thing like that. At that time all 
excesses over ten per cent. were settled for and adjusted. After that 
time there was no settlement of the excesses. In May, 1883, we were 
to have had another settlement. 

Q. May, 1882; was the date when all the payments were ad- 
justed ? 

A. Yes, sir; adjusted, not by giving up aggregate amount 

141 of my notes, for that was kept the same and, perhaps, even 
enlarged. I did not make the aggregate amount of my notes 

any less. I never did that in any of my dealings with Mr. Squier. 
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The aggregate amount kept increasing until I got to the maximum. 
Forty-four thousand dollars was the maximum. I let him have 
forty-seven or forty-eight thousand doilars, but that was made up 
by my returning to him his own check, or by my giving him the 
check of some other person, or by my giving him money. 

On the Ist of August, 1883, we were to bave had another settle- 
ment, but for some reason we were not quite certain about some 
item. I was insisting upon a payment beyond what he had ordi- 
narily paid me, and told him the occasion I had for asking it. | 
told him that I must have my principal; that this had been going 

away beyond what had been talked of. Heasked me to give 
142 ~=him further time,so that instead of a settlement I took a note 

of four thousand dollars. We were in fact to have had a set- 
tlement some time before, but I was very busy and had neglected it 
from time to time. For the four thousand dollars he gave mea 
note at three months, but promised to adjust the matter in a very 
few days. 

Parok explanation of this contract is objected to by Mr. Wil- 
loughby. 

The Witness: The contract which is marked Exhibit No. 1 was 
drawn up. It was the longest one that had ever been executed be- 
tween us. He renewed his objection that I was not making the 
note business quite what he thought it ought to be, especially as a 
settlement was not made and he was giving me his notes for forty- 
four thousand dollars. I made two or three interlineations and 
asked him if that would be sufficient, and he said yes. He said, 

Yes; I know itto be all right any way if I pay my notes, and 
143 _ that I expect to be able to do in a short time, for I am nego- 

tiating fora hundred thousand dollars, and if I have the 
money I will pay the notes whether they are mature or not. He 
named one or two parties and said that he thought he could count 
on both, and that it would only be a question as to which of the 
two he would take. 

During all that time I never looked at one of his books. I never 
asked him about his business affairs or his profits or anything else, 
and learned what he voluntarily told me from time to time, which 
was that he was engaged in buying and selling all kinds of stocks, 
and he offered to buy for me in New York at any time on margins. 
For a long time I could not go near his bank without his showing 
me the daily price current and his explaining that he had arrange- 

ments made to receive orders of all kinds and to transmit 
144. them in New York, and he asked me if I did not want to 

buy something else. My invariable answer was that if these 
vouchers were as he said they were that that was enough, and that 
I did not wish to engage in any other transaction with him, and in 
this only fora limited time, because [ did not know how soon I 
would have to return some of the money that I was borrowing. I 
told him that I might be called on to return it at any time, and 
that I must be prepared to return it, and that the whole transaction 
between — was of a temporary character at best. 
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If he was not, then, a man of considerable fortune and if he was 
not buying vouchers for others and investing for other people as a 
banker and broker to the extent of one or two hundred thousand 
dollars, he greatly misrepresented the facts to me. 


The foregoing testimony is objected to by Mr. Willoughby as in- 
competent. 


The necessity, in part, for having any written contract with 

145 him was simply to have his unequivocal written pledge that 

it was the money that I had loaned him that had purchased 

the vouchers in my possession, and that if I entrusted any portion of 

them to him the money was to be mine, to be by him reinvested for 
me in similar securities or the money returned to me. 


Objected to by Mr. Willoughby as incompetent. 


The Witness: And not to be used for any other purpose or mixed 
up with any of his transactions for others. 


Objected to by Mr. Willoughby as incompetent. 


All this business, from April to November or December, 1879, was 
transacted not at his bank, but at my room, and I had not visited 
his bank upon any business transaction, so far as I can recollect. 

My house was to have been finished the Ist of November. 

1453 Some time prior to that date, being in New York,and think- 
ing that I would want a small safe for my house, I stepped 
in on Broadway — a small one such as I thought would suit me, 
and arranged to send for it when I wanted it. I see that it was 
about the last of October. I see from Herring & Company’s bill and 
postal that about the last of October it was shipped to me and the 
bill sent me. The bill was sent me November 3rd, 1879. I went 
to the railway station to find out about it, but not finding it there I 
asked them to arrange to send it to Mr. Squier’s bank, having in the 
meantime talked with him about it, as I have already stated in my 
direct examination. Not knowing what the freight bill would be, I 
sent word to Mr. Squier that I had ordered it to be sent there, and 
asked him if he would be kind enough to pay the charges, and told 
him that I would hand it tohim when I met him; all of which was 

done. 

146 The vouchers were then at my house or where I was board- 
ing, and it ran along in this way fora little while, but in a 
month or so, I presume in consequence of his wanting the vouchers, 
as he occasionally did when some officer wanted to take up his 
voucher, and because I wished to keep them secure, I took them to 
my safe and put them in it. It was a combination lock of which 
no one but myself knew the combination or ever did unless, indeed, 
[I may have told it to my wife. It was a place where, if we were 
leaving town, I deposited my silverware; where I deposited title 
deeds or other valuable papers that I might have, and none except 
such as belonged to me ever went into the safe,and no one but my- 
self ever opened the safe from the time it went there. I only went 
into the bank once or twice a month, and only for the purpose of 
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putting something in or taking something out of the safe that be- 
longed to me. 
147 The notes or short letters which I have produced here 
shot that he occasionally sent for me to exchange vouchers, 
as contemplated by the memorandum between us. Ordinarily, 
whenever I would return a voucher he would give me another in 
return, so that it was not often that I trusted him with vouchers 
for collection, because he usually had what he assured me to be 
equally good vouchers which he would hand to me in place of those 
I returned to him, so that the greater portion of the time I actually 
had vouchers in my safe equal to the amount of the loan which I 
had made him. When he wanted a few days in which to get the 
vouchers he invariably gave me a: receipt, which read somewhat 
like this: Received of James b. Edmonds so much in vouchers for 
collection to be reinvested for him in similar vouchers or the money 
returned. After awhile the receipts were a little less formal. 
148) OnsaMay 20th, 1884, is the last exchange of vouchers that he 
asked of me. He said that there were certain vouchers 
which he had to send away and he did not have the vouchers to 
replace them, and so at his request I delivered them to him and 
took from him this receipt, which reads as follows: 


$3,759.00. May 207m, 1884. 
Received of James B. Edmonds three thousand seven hundred 
and fiftv-nine dollars in vouchers to be reinvested in same arly in 


June, 1854. 
J. H. SQUIER & CO. 


A few days after this as I was going home to my dinner I met 
him on the street. He motioned tomeand said, I have those vouch- 
ers laid aside for you, and if you will call at the bank you can have 
them. I was very busy at that time and intended to have called to 

receive the vouchers and put them in my safe where they 
149 belonged, but I forgot about it until some time afterwards. 

Probably about two weeks after that my wife read to me from 
the Star the announcement that Squier & Co. had failed. 

I supposed that this $3,759 of vouchers were laid away with my 
name upon them, and that as they had been purchased with my 
money they belonged to me, but [I very soon learned from Mr. 
Smith that there was no way of discriminating the vouchers that 
belonged to me from those which belonged to any one else. He 
told me that he thought Mr. Squier was dying; but in a few days 
Mr. Squier sent for me and we had the scene and time that I have 
explained, in which he told me that many of the vouchers that 1 
already had were fraudulent, and that there were not as many as 
I thought, but that he had by false representation induced me to 
take a less quantity for a greater until he had reduced it to 

some small amount, he did not know how much, and 
150 =—sthat there were a great many fraudulent vouchers, but he did 
not know how many. He then told me that he had deceived 
me from the beginning; that he had suffered the pangs of death a 
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hundred times; that he had intended to make it all square, and 
that he ought to have failed a long time ago, and that the reason 
why he had reduced the vouchers and the reason why he had given 
me fraudulent vouchers was because other creditors had been so 
clamorous for money that he had been compelled to pay them out 
of the proceeds of my loan. He mentioned several of his ereditors 
who had called Uporl him and who had threatened him if they did 
not get money as they demanded that they would take some steps 
about it, and so he used the money that he was to have kept in- 
vested for my security. He had taken that and paid it out to 
them. 
15] I will state that when I first commenced taking vouchers 
of Mr: Squier that I was very particular for a year or two to 
examine them. Of course I did not know whether they were genuine 
or not; they appeared to be so and that was as far as I can judge. 
[ found him in every instance to do precisely as he had agreed to 
do. I had becotme acquainted with so many citizens who had 
spoken of him so highly that I had gotten into the habit of trusting 
him, so that about March, 1883, | became accustomed to hand him 
over a package of vouchers and letting him select what he said he 
required and taking back what he handed me without going over 
them carefully, because I had such implicit confidence in the man’s 
honor and integrity. 
I see that one of these checks by Squier & Co. 1s payable to the 
order of Gilman, Son & Co., New York, August 51st, 1881, for $600. 
[ have no doubt that that went to my credit at the bank of 
152. Gilman, Son & Co., and that satisfies me that on the Ist day 
of August I had a settlement of our affairs with Mr. Squier 
up to that date. What the total amount was that he owed me at 
that time I cannot recall, but I remember that just before I went 
North I had a settlement with him. I did not expect to be back at 
the end of the next month, and I told him, when he asked me where 
he should remit, to send the money to Gilman, Son & Co. It is the 
date of the Gilman, Son & Co. check that enables me to say that on 
the first of August, 1881, I had a settlement with him, and at that 
date I had his note for the whole sum which he owed me, and the 
interest exceeding ten per cenit. had been settled for, and if it 
amounted to less than six hundred dollars | banded him back the 
check that he gave me, and if it amounted to more I added 
to it in same way. I cannot exactly tell how it was. | 
153 only remember that there was a settlement at that time. 
Krom May, 1882, all the checks which he drewin my favor 
I retained, and whatever they show Mr. Squier to be entitled to 
credit for he ought to have credit for it on the notes—that is to say, 
on the two promissory notes, $44,000, bearing interest at ten per cent. 
from. June, 1854, subject to an offset of any sum In excess of ten per 
cent. which I received from about the Ist of May, 1882. 
The foregoing testimony is objected to by Mr. Willoughby as in- 
competent. 
The Witness: And to such further offset as they are entitled to 


7—245 


OO JESSE B. WILSON, RECEIVER, &¢., VS. JAMES B. EDMONDS. 


by reason of the collections that I have made on vouchers in my 
possession when Squier & Co. failed, which were those which were 
contained in my safe and of which a list is filed in court. 
[ never learned from Mr. Squier precisely which were 
154 ~=fraudulent vouchers and which were not. .I remember that 
he told me that all the naval allotments were fraudulent and 
to see whether that was so. I presented one of them for payment, 
and they repudiated it so promptly that I never made the attempt 
again, but I made a package of it with some others which the officers 
told me were fraudulent, and told Mr. Jesse B. Wilson, after he was 
made receiver, that I had a great number of these vouchers that | 
would return to him if he wished them, but he did know whether 
it was his duty to receive them, and |, being involved‘in a lawsuit, 
left them with my attorney to be delivered to Mr. Wilson whenever 
he saw fit to take them. 
[ will state that all the sums that Mr. Squier ever paid me were 
brought to me in checks, so far as I can recollect, and I invariably 
accepted the amount, unless it would be by way of a settle- 
155 = ment, when I would return him his check. When I reached 
the amount of forty-four thousand dollars I absolutely de- 
clined to let him have any more money, and the last four or five 
thousand dollars was taken as a loan just for a few days. I began 
to find out that when Mr. Squier got anything for a few days it was 
somewhat 1n the nature of a permanent investment. He begged so 
hard to be allowed to retain it and was such an amiable, persuasive 
neighbor and his whole family was so amiable that I confess that 
I took some interest in them all, and, having such absolute confi- 
dence in his integrity, I could not well refuse to let him have money 
so long as I had it or could borrow it from him. 
I have no doubt that I received both of the drafts on Gilman, 
Son & Co. I presume that they went to my credit. I do not know 
that they did, but I presume so. 
156 The six checks, amounting to seven thousand dollars, 
which [ have produced and which I gave to Mr. Squier and 
which do not appear on his books are not all the mistakes which 
his books exhibit, because the seven-hundred-dollar item is not 
mentioned and other sums are not mentioned which he got from 
me by my returning his own check or otherwise, making a differ- 
ence in the aggregate of between three and four thousand dollars. 
The sums which his books seem to charge against me, amounting 
to between twenty-eight and twenty-nine thousand dollars, is prob- 
ably correct as an aggregate, but some of those checks went back to 
him again to make the forty-seven or forty-eight thousand dollars 
that he had received from me—that is tosay, | credited myself with 
all the checks I ever drew and all the checks of anybody else 
157 ~— or the money that I happened to have and I let him have; 
then I charged him with all the money he ever let me have, 
whether I returned it to him or not, and the grand total of thesums 
which I let him have would be between forty-seven and forty-eight 
thousand dollars, and the grand total of the moneys that I received 
from him prior to his failure was between $28,000 and $29,000.00. 
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[ looked this matter up after his failure and after Mr. Squier got 
out with the view of going over the figures with him to have an ad- 
justment of the matter, but we never accomplished it. We left it 
until I came back from my summer trip, when I expected to be able 
to do it, but in the meantime he committed suicide and it never was 
done. , 

The checks payable to Squier & Co. were all duly endorsed 


QO 
“uv 
y him and the proceeds of them recelved by him. SO far as you 
know ? 
15S A. Yes,sir; every check that I have produced on this exami- 


nation was drawn against deposits which I had in the house 
Ol) which the checks were drawn, and he received in each Case the 
amount specified in the check to the use of Squire & Co. As a gen- 
eral rule he would bring me vouchers or bring me his note, and | 
would give him a check forthe amount of the note. Asthe vouchers 
matured every month he would give me vouchers due In one, two, 
three, four, five, or six months, and when the ofhcer would come 
and Waht a particular voucher or wanted all of his vouchers, then, 
upon substituting others, | would deliver to him the ones he wanted. 
(). Did you have any understanding or did you have any busi- 
nsactions with Squier & Co. other than the loan of the 
to Ww hieh Vou have referred and the repayment thereof ? 
A. None whatever of any kind, although I was frequently 


ness tra 


monevs 


[59 urged by him to allow him to invest money for me in other 
ways, but I never invested in anything except these vouchers, 
and upon the understanding all the while that my money was to be 


kept in them, oan when not invested in them it = to be returned 
to me, whether the notes were due or not. The object and intent of 
hat was to keep my affairs by themselves and not to mix them with 


his bank affairs or with his business with other people. 
Objected to by Mr. Willoughby as incompetent. 


The Witness: I never shared in the profits of any other transac- 
tions ‘that he had, and I suppose that they amounted to hundreds 
of thousands of dollars. There was no talk of any copartnership, 
and there was no understanding or thought or arrangement of any- 

| of the kind. 


thing 
Objected to as incompetent. 


= 


160 Redirect examination by Mr. WILLoUGHBYy : 


Q. What do you mean when you say that you rett irned checks to 
Mr. Squier that he drew in your favor : 

A. He usually borrowed money on ‘the first or the last of the 
month. He usually paid me what was due on amounts already ad- 
vanced him on the Ist or the last of the mouth, so thatif he wanted 
more money he usually came to me with his check to pay the inter- 
est that he had agreed LO pay, atl the Same time saying, Here are 
some vouchers and I want you to take them, so that even, perhaps, 
when I would be loaning him money I would, perhaps, give him 
back his check, indorse it if necessary, and give him enough to in- 


O2 JESSE B. WILSON, RECEIVER, &¢., VS. JAMES B. EDMONDS. 
crease the loan; or, if he did not ask for an increase of the loan, I 
would say, if it was a case of settlement, There is so much due me 
and I owe you that amount as excess of interest, and I would 
16] give him his check back and settle the matter up and then 
take a memorandum. 
(). You drew all the money represented by these checks, did you 
not? 
A. [ did not. 
(). Do you mean that he would make out a check to you and then 
you immediately return it to him? 
A. Yes, sir. 
(. [low many times do you think this was done ‘ 
A. Asmany times and probably more times than we had _ ad- 
justments of our affairs. Probably for the first year or so he made 
his checks to bearer, and then I had only to pass them back ; but I 
called his attention to the fact that if he drew his checks to bearer 
either qne of us might lose them, and that I thought it would be 


} 


better if he would make them to order, and then if — took them 

back I put my name on the back of them and handed them to 
him. 

162 (Q. You did receive about twenty-nine thousand dollars 


from him ? 


A. I don’t think it was quite twenty-nine thousand dollars, includ- 
ing those checks that | handed back to him. 

(. I understand you to say that he is entitled toa credit of twenty- 
eight or twenty-nine thousand dollars ? 

A. Yes, sir; if I am given credit for all that I handed back to 
him, but not otherwise. Mr. Squier as regularly a- clock-work came 
to me every month with a check, and yet every time that we had a 
settlement that check was likely to be used in making the settlement 
by my refunding it to him, orif [ was making a loan and a settlement 
at the same time that was counted in and the check given for the 
amount. I always credited him with every check that he ever 
brought me and every sum that he ever paid, and I charged him 

with every check and every sum that I ever gave him. 
163 Q. You have no memorandum whatever of any such check 
returned by him to you, have you ? 

A. No; I knew the aggregate amount from a little slip that I had, 
which I thought I could find. I had it after his failure. 

Q. What sort of a memorandum was it ? 

A. It was a little slip from a kind of a pocket-book that I was ac- 
customed to carry with me. 

Q. Was that memorandum simply the aggregate, or did it con- 
tain the different items ? 

A. It contained the different items. 

QM. What has become of that memorandum ? 

A. Ido not know. I- was a slip of paper, and I supposed that I 
had it, but I could not find it. I thought Mr. Wilson had it among 
iny papers. I cannot tell where it is. 

Q. There are no memoranda or agreements in existence to 
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164 your knowledge except the two dated September Ist, 1880, 
and the one dated August Ist, 1883? 

A. The one in September, 1880, never was an agreement. 

(. Are there any others? 

A. No; the other agreements consisted of memoranda, and when 
we settled we would destroy the memoranda. The memoranda 
would be a recital that I had transferred him so much money which 
he had invested, and that I had his notes and that he was to be 
allowed to reinvest or to return to me the money. 

@. You have no memoranda of the amounts of money advanced 
over forty-four thousand dollars? 

A. I have no memorand- of the forty-four thousand. 

(). You have none of the amounts over forty-four thousand ? 

A. I have no memoranda except the checks. They are the only 
thing that I can give except that seven-hundred-dollar item, which 

I ean give from recollection. The aggregate I know, because 
165 ‘I earried that in my mind and knew from time to time what 
it was. 

Q. You have spoken of fraudulent vouchers. I want to know ex- 
actly what you mean by fraudulent vouchers. Were they forged ? 

A. That was the term that Mr. Squier used when he told me. I 
asked him what he meant by fraudulent vouchers, if they were 
forgeries. He said not necessarily so, but that he would explain 
that to me in the future, which he never did. 

(. Did you ever discover that a voucher was forged, or that one 
was given which did not represent money due or to become due ? 

A. I only know from what the officers have since told me. Some 
of them have told me that they were forgeries. 

(). What ones were forgeries ?: 

A. I remember Colonel Forsythe. He declares that the voucher 
I have of his is an absolute forgery. 

Q. Any others? 
166 A. Yes: one other, but I cannot remember his name. 
@. Have you Col. Forsythe’s voucher? 

A. I have. 

Q. Have you it with you? 

A. I have not. 

Q. Will you produce it? 

A. I will, and I will produce the letter wherein he says it is a 
forgery. The naval allotments were absolute frauds. There were 
no such allotments. When [ asked him what he meant by fraudu- 
lent he said, They are such that you can put me in the penitentiary 
if you are disposed to, but it would not be so much punishment to 
meas to my wife. 

Q. Can you name any sum of money that you at any time re- 
turned to him in excess of the ten per cent. ? 

A. I remember the seven-hundred-dollar item particularly. 

@. Any other? 

A. I cannot recall the exact amount, but I am inclined to think 
that the last time we had a settlement that was done; but I will not 


say that. 


54 JESSE B. WILSON, RECEIVER, &¢., VS. JAMES B. EDMONDS. 
167 WasHINGTON, D. C., March 10th, 1885. 


Redirect examination by Mr. WILLovuGupy: 


Q. Did you have some vouchers of Gen. Schwenck’s among those 
that you received after the assignment of Squier & Co.? 

A. I don’t understand that I received any. I had them before 
the assignment. I had vouchers of Gen. Schwenck delivered to me 
by Mr. Squire and in my possession before his failure. 

Q. Do you know on what consideration Mr. Squier received those 
vouchers ? : 

A. I don’t know anything about it, except that he told me that 
all vouchers that he gave me had been purchased with my money— 
that is, with money that I had loaned him. He told me that uni- 
formly, that they were purchased with my money, because I was 
so very particular about it. 

(. Have you collected those vouchers ? 

A. They have all been paid to me. 

: « Q. What was the amount of them? 
168 A. I have forgotten. 

. Did you know before you collected them that they had 
been held by Mr. Squier as collateral for money due from Schwenck 
to Squier? 

A. I did not, except that Mr. Schwenck told me after part had 
been paid that Mr. Squier also had his notes—that is, he gave his 
note and the vouchers to Mr. Squier for some money. I never knew 
anything of the note before that time. 

Q. Did he not explain to you that Mr. Wilson, as receiver of 
Squier & Co., had an acceptance of his, and that these vouchers were 
held by Squier as collateral for the payment of that acceptance? 

A. He told me recently that the note or acceptance which he had 
given to Mr. Squier was secured by these vouchers as collateral ; 

but I told him that I had purchased these vouchers for their 
169 ~~ full face value without any knowledge of anything in respect 

to them, except that Mr. Squier had purchased them with 
my money. 

Q. How long has it been since you collected them ? 

A. Some of them I collected in June or July last. Some of them 
he stopped the payment of, but he finally left the matter to the de- 
termination of the paymaster and upon his decision they passed to 
my credit. 

@. Within a month or so? 

A. Yes. sir; I should think so. 

J. B. EDMONDS. 


JAY B. SMrrH, a witness of lawful age, called by and on behalf of 
the complainant, being first duly sworn, is examined by Mr. W1L- 
LOUGHBY: 

Q. State your residence and occupation. 

. Washington, D. C.; I am a clerk. 
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170 Q. State what were vour relations with Mr. Squier before 
his assignment. 

4. I was his clerk and book-keeper. 

¥. For how long? 

A. lor four or five vears. 

). You were the assignee of Mr. Squier’? 

A. Yes, sir. 

2. Are you familiar with his books? 

A. Yes, sir. 

J. Have vou any of Mr. Squier’s books with you ? 

A. Yes, sir. 

Q. What have you? 

\. I have three day books and three ledgers. 

? by whom were these books kept 4 

A. By myself and Mr. Squier jointly, and by aclerk by the name 

KE. BB. Hersey. 

You are familiar with the books as they were made up from 

time to time? 

A. Yes, sir. 

). What have you to say as to their accuracy so far as you know? 
A. I believe them to be correct. 
What book have you in your hand now? 
A. The day book or cash book. 
171 (Q. Will you turn to the date of May 3, 1879, and state 
what appears from it as to the moneys received by Mr. Ed- 
monds ? 

Mr. Wintson: I object to this book as incompetent evidence to 
charge the defendant in this case and as immaterial. I also object 
to the question and to the introduction of the books in evidence. 

A. Under date of May 3rd, 1879, appears: “James B. Edmunds. 
Dividend for April, $25.” 

(The answer is objected to by Mr. Wilson as incompetent, imma- 
terial, and inadmissible, as no proper foundation has been laid for 
the introduction of the entries in the book and no proof has been 
introduced showing in whose handwriting the entry inquired of 
with respect to was made.) 

9 


(). In whose handwriting is that entry * 


‘< 


A. That is in Mr. Hersey’s handwriting. 
By Mr. WIrson: 


(). Where is Mr. Hersey ? 
A. I don’t know. 
172 Q. Are you reading from one of the regular books of the 
business ? 
A. From the day book in use at that date. 
(). Is that a book of original entry ? 
A. Yes, sir. 
©. Any other book used from which entries were transferred to 
that ? 
A. No, sir. 
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Q. Were you at that time in the employ of Squier & Co.? 

A. No, sir. 

(Q. Then you don’t know what books they were using ? 

A. Yes, sir. 

. You have no personal knowledge, have you? 

A. Yes, sIr. 

(. What personal knowledge have you? 

A. I was in the employ of Squier & Co. on the 15th of April, 
1879, and this book is a continuation of the book that I was keeping 
at that time. This entry is on May 3rd, 1879. 

(). You were not there at the time and on the date of that 

entry ? 
73 A. I was in the office on the day of that entry. 
Q. Inthe employ of Squier & Co. ? 

A. No, sir. 

Q. Do you mean to say that the transactions of Squier & Co. were 
first entered in this book? 

A. I believe them to have been so entered. 

Q. Ng blotter was kept? 

A. No, sir. 

(). You are sure of that? 


A. Yes, sir. - 


By Mr. WILLouGHsy 


Q. State, if you can, the precise date when you were in the service 
of Mr. Squier. 

A. I was employed by Squier & Co. on the 13th of August, 1877, 
and continued in their employ until the 15th of April, 1879. Iwas 
next employed on April 5th, 1880, and continued to the time of the 
assignment. 

Q. Will you read from that book the items of money appearing 
to have been received by Mr. Edmunds from Mr. Squier according 
to their dates ? 


174 (The question is objected to by Mr. Wilson because the best 

evidence 1s not called for and because the witness is incom- 
petent to prove these entries and for the reason that the books do 
not show nor propose to show that any money was received by Mr. 
dmonds from Mr. Squier.) 
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Kahthbit W. H. S. No. 5.—Continued. 
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177 & 178 (The foregoing answer is objected to by Mr. Wilson 


as being incompetent and immaterial.) 


). 
designate by whom the other entries were made” 

A. All of those entries marked with my initials in the foregoing 
list were made by myself. Those marked with the initials of KE. E 
Hersey were made by him, and those marked with the initials of J. 
H. Squier were made by him. 

(). Have you made an examination of the books of Mr. Squier in 
connection with the checks produced by Mr. Edmonds so as to ar- 
rive at a result of the whole amount of money advanced by Mr. 
Kdmonds appearing from such checks and from the book? 


A. Yes, sir 


(Question and answer objected to as incompetent, irrelevant, and 


(. What proportion of these entries were made by vourself and 


as being secondary evidence. ) 
(. Have you made a statement showing such result, and is this 
paper which I hand you that statement? 
179 A. Yes, sir. 
Q. Will you state how that was made up? 


(Question objected to by Mr. Wilson as incompetent and imma- 


\ 


terial.) 


A. This is made up from the books of Squier & Co. and from the 


exhibit to Edmonds’ answer. Those entries in red ink do not ap- 
pear upon the books of Squier & Co. 

(Mr. Wilson objects to the answer of the witness as being incom- 
petent and immaterial.) 


Adjourned till Friday, February 27, at 3 o’clock p. m. 
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180 WASHINGTON, D. C., February 27, 1885—3 o’clock p. m. 
Met pursuant to agreement. 


Present on behalf of the complainant, Mr. Willoughby. 
Present on bebalf of the defendant, Mr. Wilson. 


Direct examination of the witness, J. B. Smiru, continued. 


By Mr. WILLouGHpsy : 


(). Will you read from the books of Mr. Squier the items of money 
ippearing to have been advanced by Mr. Edmonds, with their dates? 


(Mr. Wilson objects to the question as immaterial and incompe- 
tent: as no foundation has been laid for the question or for the in- 
troduction of the books, or for any entries in the books.) 


A. The following entries appear from the books of Squier & Co, 
“April 2, 1879, J. B. Edmonds, on agreeme nt, $2,000." This vain 
is in the handwriting of Mr. Squier. “ May 3, 1879, James B. Ed- 
monds, on agreement, $2,000.” This entry isin the handwriting 
Mr. Hersey, who was a clerk to Squier & Co. at that time, to the 
best of my knowledge and belief. “ October 4, James B. Ed- 

1S] monds, on agreement, $3,000.” This entry isin the hand- 
writing of Mr. Hersey. “ October 31, J. B. Edmonds, on 
agreement, $2,000." This entry 1s in the handwriting of Mr. Squier. 
‘November 25, J. B. Edmonds, per agreement, $2,000.” ‘This entry 
is in the handwriting of Mr. Squier. “ November 28, James B. 
Edmonds, by ag rreement. $2,000." This entrv is in the handwriting 
Mr. Hersey. ‘“ Dece caleun 2nd, James B. Edmonds, on agreement, 
$1,000." This entry is in the handwriting of Mr. Hersey. “De- 
ecember 12, James B. Edmonds, on agreement, $1,000.” ‘This is in 
the handwriting of Mr. Hersey. “ December 27th, J. B. EXdmonds, 
on agreement, $1,000.” This 1s in the handwriting of Mr. Squier. 


(All the foregoing entries were made in the year 1879). 


‘January 31st, 1880, James B. Edmonds, on agreement, $1,000.” 

[ believe that to be in Mr. Hersey’s handwriting. “ February 2, 
James B. Edmonds, on agreement, $2,500.” That isin Mr. Hersey’s 
handwriting. “February 10, James B. Edmonds, on agreement, 
$1,500.” That is in Mr. Hersey’s handwriting. “April 5, J. B. 
Edmonds, on agreement, $1,000.” That is in Squier’s hand- 

182s writing. ‘“ April 10, James Bb. Edmonds, on agr ement, 
$1,000.” That isin Squier’s handwriting. ‘June 9, James 

B. Edmonds, on agreement, $1,000 ;” Squier’s handwriting. “June 
16, James B. Edmonds, on agreement, $1,000.” That is in Squier’s 
handwriting. “July 2, James B. Edmonds, on agreement, $1,000.” 
That is in Squier’s handwriting. “ August 51, James B. Edmonds, 
per agreement, $1,000.” That is in Squier’s handwriting. “ Octo- 
ber 25, J. B. Edmonds, on agreement, $1,000.” That is in Squier’s 
handwriting. ‘“ November 8, J. B. Edmonds, agreement, $500.” 
That is in Squier’s handwriting. “ November 15, J. B. Edmonds, 
per agreement, $500.” That is in Squier’s handwriting. “ Decem- 
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ber 1, J. B. Edmonds, on agreement, $1,000.” That is in Squier’s 
handwriting. 

(All the foregoing entries appear in the year 1880.) 

“March 1, 1881, J. B. Edmonds, $3,000 ;” Squier’s handwriting. 
“ October 4, 1881, J. B. Edmonds, note, $1,000.” That is in Squier’s 
handwriting. ‘“ December 3, 1881, James B. Edmonds, note, $1,000.” 
That is in Squier’s handwriting. “ March 3, 1882, J. B. Edmonds, 
on contract, $2,000 ;” Squier’s handwriting. 


183 (All these entries appear on the receipt side of the cash 
book.) 

(). Have you made up a — ment showing the amount of money 

advanced by Mr. Edmonds as it appears from the books and from 


the checks produced by him ? 
(Question objected to as immaterial and incompetent.) 


A. Yes, sir 
(The answer is also objected to by Mr. Wilson.) 


@. What is the result of your investigation ? 

A. The total amount appearing from the books of Squier & Co. 
and from the exhibit filed by Mr. Edmonds in his answer is $44,000 
advanced by Mr. Edmonds to Squier & Company. 

Q. What appears to have been the result on the Ist of September, 
1880? 

(Question objected to as incompetent & immaterial.) 


A. On the Ist of September, 1880, the Joint account shows an ad- 
rance to date by Mr. Edmonds to Squier & Co. of $34,000. 

Q. Have you made up a statement from the books and from the 
checks exhibited by Mr. Edmonds in connection with the amounts 
appearing to have been paid by Squier from time to time? 

A. Yes, sir. 
184 Q. Is this paper which I hold in my hand that state- 
ment? 

A. Yes, sil 

(Question and answer objected to by Mr. Wilson as incompetent, 
immaterial, and irrelevant.) 


Q. Explain how that is made up. 

A. The cash book of Squier & Co. shows that on April 2, 1879, 
there was received from Mr. Edmonds $2,000, and the same book 
shows that on May Ist there was paid to Mr. Edmonds, as interest, 


$25. That I find was one and one quarter per cent. per month on 
$2,000. On May 38rd I find an advance of $2,000, making a total 
of $4,000, and on June Ist interest was paid to Mr. Edmonds to the 


amount of $50. That I find to be one and one-quarter per cent. per 
month on the $4 000. On September 17 the books of Squier & Co. 
do not show any credit to Mr. Edmonds, but the check that he pro- 
duced shows that he paid to Squier & Co. or delivered that check to 


“ 


JESSE B. WILSON, RECEIVER, &¢., VS. JAMES B. EDMONDS. 61 


them for $1,000. On July 5rd interest is paid to Mr. Edmonds in 
the sum of $50; on August Ist, $50; September 2nd, $50; and on 
October 4th, $50, each of these amounts being one and one- 
185 quarter per cent. per month of the amount advanced to that 
date. On October the 4th this account shows an advance by 
Mr. Edmonds to Squier & Co. of $3,000; on October 10th, $2,000; 
on October 51st, $2,000. On November Ist and 5th there was paid 
to Mr. Edmonds $137, which I find is the interest on $5,000 for one 
month, on $3,000 for 28 days, and on $2,000 for two-thirds of a 
month at the rate of one and a half per cent.a month. On No- 
vember the 25th Mr. Edmonds advanced to Squier & Co. $2,000, 
and on November 28th, $2,000, making $16,000 to date. On De- 
cember 2nd, 1879, Squier & Co. paid Mr. Edmonds $180, which is 
one anda half per cent. on $12,000 for one month—that was on hand 
November Ist, having been on hand one month. . On December 2, 
1879, there was advanced to Squier & Co. $1,000; on December 
12th, $1,000; on December 27th, $1,000, making a total to date of 
$19,000, $16,000 of which was on hand and $3,000 of which was 
advanced during the month of December. I do not find from the 
books of Squier & Co. that any money was paid to Mr. 
Edmonds for the month of December, 1879, but at the rate 
of one and one-half per cent. per month on the $16,000 
for the month of December, and the same rate on the 
1854 $3,000 advanced during December for one half of a 
month, would show that there was due Mr. Edmonds on 
January Ist, 1880, $262.50. I also find that on January 2nd, 1880, 
Mr. Edmonds gave Squier & Co. a check for $737.50, which, with 
the amount due him for December, would be $1,000. This, with 
the $19,000 already advanced, would make $20,000 on January the 
2nd, 1880. On the 3lst of January, 1880, there was advanced an- 
other thousand dollars, and on February 2nd Squier & Co. paid 
Mr. Edmonds $300, which is just one and one-half per cent. per 
month on the amount of money on hand during the month of Jan- 
uary, 1880. 

(Mr. Wilson objects to the answer of the witness, to his references 
to the schedule. and to all his calculations and inferences from the 
entries on the books as being wholly incompetent, irrelevant, and 
immaterial, and not in any way binding upon the defendant.) 


The Witness: On February 2nd there was advanced $2,500 and 
on February 10, $1,500. On March Ist Squier & Co. paid Mr. Ed- 
monds $367.50, which is one and one-half per cent. per month 

186 on the $23,500 on hand during the whole month of February 
and on the $1,500 advanced February 10th for two-thirds of 

a month. On March 6 there was advanced by Mr. Edmonds $1,000, 
on March 16 $1,000, and on March 27th $1,000, making the total 
amount advanced to date $28,000, $3,000 of which was advanced 
during the month of March. On March 31 Squier & Co. paid Mr. 
Edmonds $397, which is equal to one and one-half per cent. per 
month on the advances on hand March Ist, and the same rate on 
$1,000 for 25 days, on $1,000 for fifteen days, and on $1,000 for four 
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days. On April 5th Mr. Edmonds advanced $1,000 and on April 
10th $1,000, making the total to date $30,000. On May 8rd, 1880, 


oe 


Squier & Co. paid Edmonds $443, which is equal to interest at one 
and one-half per cent. on $28,000 for one month, and on $1,000 for 
26 days, and on $1,000 for two-thirds of a month. The total ad- 
vances to May Ist, 1550, as shown by this account, is $30,000. On June 
Ist Squier & Co. paid Mr. Edmonds $450, which is equal to one and one- 
half per cent. per month on $30,000. On June 9, 1880, Mr. Edmonds 
advanced $1,000 and on June 16th $1,000. On July 2nd Squier 

& Co. paid Mr. Edmonds $467.50, which is equal to interest 
187 at one and one-half per cent. per month on the $30,000 on 

hand June Ist for one month, and on the $1,000 advanced 
June 9 for two-thirds of a month, and on the $1,000 advanced June 
16th for one-half of a month. On July 2nd, 1880, Mr. Edmonds 
advanced $1,000, making the total to date $33,000. On August 2nd, 
1880, Squier & Co. paid Mr. Edmonds 495, which is interest at one 
and one-half per cent. per month on $33,000, the amount advanced 
to that date> On August 31st, 1880, Squier & Co. paid Mr. Edmonds 
$495, which is the interest at one and one-half per cent. per month 
on $53,000, and on the same day, August 31st, 1880, Mr. Edmonds 
advanced $1,000, making a total of 54,000 advanced to August 3lst, 
1SS8O. On October Ist Squier & Co. paid Mr. Edmonds $510. which 
is equal to one and one-half per cent. per month on $34,000. On 
October 25th, 1880, Mr. Edmonds advaneed $1,000 and on Novem- 
ber Sth Squier & Co. paid him $510, which is one and a half per 
cent. per month on $54,000. On November 8 Mr. Edmonds ad- 
vaneed $500 and on November 15th $500; total advanced to date, 

$36,000. December 2nd, 1880, Squier & Co. paid Edmonds 
188 $556.25, being at the same rate of interest as above stated, 

and on December Ist Mr. Edmonds advaneed $1,000, making 
total advanced to date $57,000. On December 30th Squier and Co. 
paid Mr. Edmonds $555, which would be the interest on $57,000 at 
one and a half per cent. per month for one month. On January 
3ist, 1881, Squier & Co. paid $555 and on March Ist $555, being at 
the same rate of one and one-half per cent, per month on the 
amount of the advances to that date. On Mareh Ist, 1881, Mr. 
Edmonds advanced 3,000, making a total of $40,000. — From this date 
to September 30, 1881, the amount paid Mr. Edmonds each month was 
$600, which was equal to one and one-half per cent. per month on 
$40,000. On October 4th, 1881, Mr. Edmonds advanced $1,000 and on 
October 30 he was paid $610, which 1s equal to Interest at one and one- 
half per cent. per month on $40,000 and one per cent. per month on 
$1,000. On December Ist, 1881, Squier & Co. paid Mr. Edmonds 
$610, which is equal te one and a half per cent. per month on $40,000 
for one month and to one per cent. per month on $1,000 for one 

month. On December 3rd, 1881, Mr. Edmonds advanced 
188} $1,000, making a total of $42,000, and on December 31st, 

1881, Squier & Co. paid Mr. Edmonds $520, which is equal 
to one and a quarter per cent. on $40,000 and one per cent. 
a month on $2,000. On January 31, 1882, Squier & Co. paid 
Mr. Edmonds $520, which is equal to one and one-quarter per 
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cent. per month on $40,000 and one per cent. per month on 
$2,000. On February 28, 1882, Squier & Co. paid Mr. Edmonds 
$520, which is equal to interest at the above rate for one month. 
On March 3rd, 1882, Mr. Edmonds advanced $2,000, making a total 
of advances to date $44,000. On March 35lst, 1882, Squier & Co. 
paid Mr. Edmonds $540, which is equal to interest on $40,000 at one 
and one-quarter per cent. per month for one month and one per cent. 
per month on $4,000 for one month. From this date, March 3lst, 
1882, to May 31st, 1884, the amount per month paid. to Mr. Edmonds 
by Squier & Co. was $540, which was equal to interest at one and 
one-quarter per cent. per month on $40,000 and one per cent. per 
month on $4,000. 
189 (Mr. Wilson objects to the foregoing statements as being 
nothing more than the calculations, theories, and specula- 
tions of the witness and as being immaterial and unimportant in 
this case.) 


Q. Will you look at the checks handed to you now and tell us 
whose checks thev are? 

A. Those are checks drawn by Squier & Co., and they are drawn 
payable to James B. Edmonds, and some of them to James B. Ed- 
monds or order. There are also among these checks two drafts 
drawn on New York by Squier & Co, to the order of Gillman, Son 
& Co., New York city. 

(Said checks and drafts are offered in evidence by counsel for the 
complainant. It isagreed that copies may be inserted in the record 
in lieu of the originals.) 

Said checks and drafts are hereto attached and marked Exhibits 


W.H.S. No..6. 
190 Exnuipit W. H. S. No. 6. 
No. 3. WASHINGTON, D. C., Dec. 30, 1880. 
National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred «& fifty-five 79, 


dollars. 
$555.00. J. H. SQUIER & CO. 


{Endorsed:] J. B. Edmonds. Signature correct. J. H. Squier 
& Co. 
No. 14. WASHINGTON, D. C., January 31, 1881. 
National Metropolitan Bank 
Pay to J. B. Edmonds or — five hundred « fifty-five ;s,5 dol- 


lars. 


$555.00. J. H. SQUIER & CO. 
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No. 26. W ASHINGTON, D. C., April 1, 1881. ¢ 
National Metropolitan Bank 


Pay toJ. B. Edmonds or bearer six hundred , 5, dollars. 


S600.00. J. H. SQUIER & CO 
No. 33 WASHINGTON, D. C., May 2, 1581. 
. es 
National Metropolitan Bank 
Pay to James B. Edmonds or bearer six hundred +,;,-dollars. 
$600.00 J. H. SQUIER & CO. 
191 No. 38 W ASHINGTON, D. C., June 2, 1881. 
National Metropolitan Bank 
Pav to James B. Edmonds or bearer six hundred ;,, dollars. 
$ & ; y . . ’ 
8600.00 J. H. SQUIER & CO. 
No. 45 WASHINGTON, D. C., July 2, 1881. 
National Metropolitan Bank 
Pay to J. B. Edmonds or bearer six hundred ;, 5 dollars. 
SOOO. J. H. SQUIER & CO. _ 


No. 47. WASHINGTON, D. C.. Aug. 1, 1881. 


olitan Bank 


National Metro} 


Pav to James B. Edmonds or bearer six hundred ;,;, dollars 
SG00. J. H. SQUIER & CO. 


J. H. Squier & Co., bankers. 
$600. WasHinaton, D.C., Aug. 31, 1881. 


Pay to the order of Mess. Gilman, Son & Co., N. Y., six hundred 
100 dollars. 
No. 11999. J. H. SQUIER & CO. 


The United states National Bank, New York. 
| Endorsed :| Kor deposit in thre l'nion National] Bank to credit of no 
Gilman, Son & Co., per S. M. D. 
192 No. 55 WASHINGTON, D. C., Sept. 30, 1881. 
National Metropolitan Bank 


Pay to James B. Edmonds or order six hundred yz, dollars. 
$600. J. H. SQUIER & CO. 


| Endorsed :] Jas. B. Edmonds. 
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No. 60. W aAsHINGTON, D. C., Oct. 31, 1881. 
National Metropolitan Bank 


Pay to James B. Edmonds or bearer six hundred & ten +,, dollars. 


$610 J. H. SQUIER & CO. 


| Endorsed PS B. Edmonds. 


j 
No. 66 W ASHINGTON, D. C., Dec. 1, 1881. 
National Metropolitan Bank 


Pay to James b. Edmends or order six hundred & ten ;,, dollars. 
$610.00. J. H. SQUIER & CO. 


| endorsed J. B. Edmonds. 


No. 74. W asHinatTon, D. C., Dec. 31, 1881. 
National Metropolitan Bank 


Pay to James B. Edmonds or order four hundred & ninety-six yy, 
dollars. 


S406. J. H. SQUIER & CO. 
[ Endorsed :] J. B. Edmonds. 
Lo No. 79. WASHINGTON, D. C., Jan. 31, 1882. 
National Metropolitan Bank 


Pav to James B. Edmonds or order five hundred & twenty 


dollars. 
$520 J. H. SQUIER & CO. 
| endorsed :| J. B. Edmonds. 
No. 84. WASHINGTON, D. C., Feb’y 24, 1882. 
National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred & twenty yz, 


dollars 
$520. J. H. SQUIER & CO. 


[ Endorsed :] Jas. B. Edmonds. 
No. 92. W ASHINGTON, D. C., March 31, 1882. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty 75, dollars. 
$540. J. H. SQUIER & CO. 


[ Endorsed :] J. B. Edmonds. 
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No. 108. WasHINGTON, D. C., Aprii 29, 1882. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty ;5, dollars. 
$540. J. H. SQUIER & CO. 


[ Endorsed : | Jas. b. Edmonds. 


194 No. 112. WASHINGTON, D. C., May 31st, 1882. 
National Metropolitan Bank 


Pay to James I. Edmonds or order five hundred & forty ;,,; dollars. 
$540. J. H. SQUIER & CO. 


[ Endorsed :| J. B. Edmonds. 
Be. 
No. 117. WASHINGTON, D. C., June 30, 1882. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty +5, dollars. 
$540. J. H. SQUIER & CO. 


[Endorsed :] J. B. Edmonds. Five hundred & forty dollars. 


No. 132. WASHINGTON, D. C., Aug. 31, 1882. 
National Metropolitan Bank 


Pay to James b. Edmonds or order five hundred & forty ;,, dollars. 
25.40. J. H. SQUIER & CO. 


| Endorsed :] Jas. B. Edmonds. 


J. H. Squier & Co., bankers. 
$540. WASHINGTON, D. C., Sept. 30, 1882. 


Pay to the order of Gilman, Son & Co., N. Y. city, five hundred & 
forty yyy dollars. 
No. 11998. J. H. SQUIER & CO. 


The United States National Bank, New York. 

[Endorsed :] For deposit in the Union National Bank. To credit 
of Gilman, Son & Co. Gilman, Son & Co., per Brown. Five hun- 
dred & forty dollars. 
195 No. 141. WASHINGTON, D. C., Nov. 1st, 1882. 

Nationa! Metropolitan Bank 


Pay to James B. Edmonds or order five hundred «& forty -,5 dollars. 
$5.40. J. H. SQUIER & CO. 


[ Endorsed :] J. B. Edmonds. 
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No. 148. WasuHincatTon, D. C., Nov. 30, 1882. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty ;,, dollars. 
$540. J. H. SQUIER & CO. 


| Endorsed :] Please pay bearer, Mrs. Edmonds. Jas. Bb. Edmonds. 


No. 154. WasHinaton, D. C., Jan’y 1, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order four hundred & forty ;5, dollars. 
$440. J. H. SQUIER & CO. 


[ Endorsed :] J. B. Edmonds. 


No. 164. _ Wasninoton, D. C., Feb’y 1, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred ;,, dollars. 
$500. | J. H. SQUIER & CO. 


[ Endorsed :] Jas. B. Edmonds. 


196 No. 171. WASHINGTON, D. C., March l, LSS83. 
National Metropolitan Bank 


Pay to James Bb. Edmonds or order five hundred ;,, dollars. 
$500. J. H. SQUIER & CO. 


| Endorsed 3 J. B. Edmonds. 


No. 175. W asHInGToN, D. C., March 31, 1883. 
National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred & forty +; 5 dollars. 
$540. J. H. SQUIER & CO. 


[ Endorsed :] J. B. Edmonds. 


No. 180. WASHINGTON, D. C., May 1, 1883. 
National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred & forty ;5,5 dollars. 
$540. J. H. SQUIER & CO. 
[Endorsed :] J. B. Edmonds. Five hundred & forty dollars. 


No. 186. W ASHINGTON, D. C., June 1, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred ;9,% dollars. 
$500. J. H. SQUIER & CO. 


[Endorsed :] J. B. Edmonds. Five hundred dollars, 
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197 No. 191. WASHINGTON, D. C., July 2, 1850. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty roo dollars. 
$540. J. H. SQUIER & CO. 


[Endorsed :] Please pay the bearer, Mrs. Edmonds. J. B. Ed- 
monds. I ive hundred & forty dollars. 
No. 124. WASHINGTON, D. C., July 31, 1882. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred ;,, dollars. 


$500. J. H. SQUIER & CO 
[Endorsed:] J. B. Edmonds. Five hundred dollars. 

& 

No. 201. WASHINGTON, D. C., Aug. 1, 1883. 


National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred & forty ;,,; dollars. 
$540. J. H. SQUIER & CO. 


[ endorsed :| J.B. Edmonds. Five hundred & forty dollars. 


~~ 


No. 205. WASHINGTON, D. C., Aug. 28, 1888. 
National Metropolitan Bank 
Pay to James B. Edmonds or order five hundred & forty ;,;, dollars. 
$540. J. H. SQUIER & CO. 
| Endorsed :| J. B. Edmonds. 


198 No. 217. W ASHINGTON, D. C., Oct. 1, 1883. 
National Metropolitan Bank 


Pav to James 13. Edmonds or order five hundred W forty ToD dollars. 
$540. J. H. SQUIER & CO. 


| Endorsed :| J. B. Edmonds. 


No. 225. W asHInGtTon, D. C., Nov. 1, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty +.~ dollars. 
S540. J. H. SQUIER & CO. 


[Endorsed:] Exchanged. J. B. Edmonds. John F. Cook, co. D. 
C. Five hundred & forty dollars. 
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No. 234. W ASHINGTON, D. C., Dec. 1, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty ;,;, dollars. 
$540. J. H. SQUIER & CO. 


| Endorsed:] J.B. Edmonds. Riggs. Five hundred & forty dol- 
lars. 
No. 241. WASHINGTON, D. C., Dec. 31, 1883. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty ; 4, dollars. 
$540. J. H. SQUIER & CO. 


[ Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid Jan. 2, 188-. 


| Endorsed :| J. B. Edmonds. Five hundred & forty dollars. 


199 No. 249. WASHINGTON, D. C., Jan. 31, 1884. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty ;,;, dollars. 
$540. J. H. SQUIER & CO. 


[ Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid Feb. 1, 1884. 


[Endorsed :] J. B. Edmonds. Five hundred & forty dollars. 


No. 207. WASHINGTON, D. C., Feb. 29, 1884. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred «& forty ;;, dollars. 
S540. J. H. SQUIER & CO. 


[Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid March 3, 1884. 


| Endorsed :] J. B. Edmonds. Five hundred «& forty dollars. 


No. 266. WASHINGTON, D. C., March 31, 1884. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty 7,5 dollars. 
$540. J. H. SQUIER & CO. 


[Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid April 1, 1884. 


[Endorsed :] J. B. Edmonds. 
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No. 275. Wasuinaton, D. C., May 1, 1884. 


National Metropolitan Bank 


Pay to James Bb. Kdmonds or order five hundred & forty ;,, dollars. 
$540. J. H. SQUIER & CO. 


| Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid May 2, 1884. 


‘ 


[Endorsed :] J. B. Edmonds. Riggs Co. 


200 No. —. W AsHINGTON, D. C., May 31, 1884. 
National Metropolitan Bank 


Pay to James B. Edmonds or order five hundred & forty 55 dollars. 
$040. J. H. SQUIER & CO. 


[ Written across the face:] Nat. Metropolitan Bank, Washington, 
D.C. Paid June 2, 1884. 


[Endorsed :] J. B. Edmonds. Five hundred & forty dollars. 


201 Q. What was the amount of capital used in the business, so 
far as you know, in April, 1879? 

(Question objected to by Mr. Wilson as incompetent and imma- 
terial.) 

A. I have made a calculation from the books of Squier & Co., and 
they show that in April, 1879, there was invested only $3,496.97 at 
that date. 

Q. Is that the amount of assets at that date, so far as you know? 

A. Yes, sir. | 

Q. What was the amount of capital and assets in August, 1883 ? 

A. As near as I could ascertain from the books of Squier & Co. 
there was on hand and invested $21,872.83. 


(Question and answer are objected to by Mr. Wilson as being im- 
material, irrelevant, and incompetent and as not calling for facts, 
but for the witness’es opinions, estimates, calculations, and theories.) 


Q. Did that amount of capital embrace the vouchers which were 
in the hands of Mr. Edmonds ? 

A. Yes, sir. 

Q. What amount of vouchers of this class had been pur- 
202 chased or appear to have been purchased within the six 
months prior to August, 1883 ? 

(Question objected to by Mr. Wilson for the reasons above given.) 

A. About $14,000; then there was the cash on hand and some 
vouchers purchased prior to six months before August 31, 1883, 
making the total of the amount invested and the amount on hand 
up to August Ist, 1883, equal to $21,872.83. 
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Q. Does that embrace all the assets of the business, so far as you 


know ? 

A. So far as shown by the books and so far as I know. 

Q. What was the amount of assets on hand at the time Squier 
made his assignment, including those that were in the safe of Mr. 
Edmonds? 

A. I have not the figures to give, but my impression is that the 
amount of assets on hand, exclusive of those that were in the safe of 
Mr. Edmonds—live assets—was about seven thousand dollars, and 
my recollection is that the amount in his safe was about twenty- 
eight thousand dollars. 


203 (Question and answer objected to as being immaterial, as 
calling for facts that are not in the knowledge of the witness 
and about which he can only state his impression.) 


. You were in the employ of Mr. Squier at that time as clerk? 

A. Yes, sir. 

(2. Were you familiar with his business ? 

A. Yes, sir. 

Q. What other business did he do while you were there except 
dealing in vouchers of this class ? 

A. Scarcely anything. He bought pay vouchers of the officers of 
the army, and he sometimes took allotéments of the pay of officers 
of the navy. He bought some paper, pay vouchers, of civil clerks, 
and a few notes. 

(Question and answer objected to by Mr. Wilson as incompetent 
and irrelevant.) 

Q. What was done with the money which came into the hands of 
Mr. Squier by way of deposit, or which he borrowed ? 


(Objected to as immaterial and incompetent.) 


A. It was used in the purchase of vouchers of the kind that I 
have described and in the payment of checks that were drawn on 
the place by depositors. 
204 Q. How was the money used which was deposited or re- 
ceived, and what part of it, if any, was invested in the vouchers 
received by Mr. Edmonds ? 7 
(Objected to as immaterial and irrelevant.) 


A. All money- that came into the bank were placed in one drawer, 
and from it the purchases of vouchers, notes, etc., were made. The 
money all went for the purchase of vouchers and paper, the pay- 
ment of checks, the expenses, and so on. 

Q. Was there any means of distinguishing the money advanced 
by Mr. Edmonds and the moneys advanced by other parties to be 
invested in vouchers ? 

A. No, sir. 

Q. Then I understand you that the moneys which were paid in 
there from time to time were all or nearly all invested in vouchers 
which Mr. Edmonds has received. Is that correct? 
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(Objected to as leading, as asking of the witness if he has not stated 
what he has not really testified to, and as immaterial and irrele- 
vant.) 

A. The money was used to purchase vouchers, and Mr. Edmonds, 

at the time of the assignment, had the majority of the vouchers. 
205 Q. When did you first see this paper which is dated Sep- 
tember 1, 1880, and which has been produced here? 

A. A short time after the assignment. 

(. Was it torn when you first saw it ? 

A. No, Sir. 

(). Do vou know how it came to be torn up? 

A. Yes, sir. 

(. You may state the circumstances. 

A. The first time that Mr. Squier came to the bank after the as- 
signment he said that there were a few papers of a private nature 
in the safe that he wanted to take away. He said that he wanted 
that I should take them out and look them over, and if they did 
not have any bearing upon the business I was to give them to him. 
I took them out of the safe. One of the papers in the package was 
an autograph letter from Garfield; another, I think, was a letter of 
congratulation, written to him by some one at the time of his mar- 
riage, and a few other papers of a strictly private character. In the 
bundle was this paper which has been produced here and which is 

this tornagreement. [told Mr. Squier that I thought I ought 
906 to have that, for I did not distinctly understand the rela- 

tion between him and Mr. Edmonds, and that I would like 
to have that left. He said that that was an old agreement; that 
they were now working under a new one; that I did not want it, 
and that he guessed he would tear it up. I explained to him that 
[ would like to have it left, and desired that he should not tear it 
up; but he persisted in tearing it up, and threw it away. After he 
was gone I gathered up the pieces and put them in a safe place. 
After failing to see the agreement then in existence between Mr. 
Kdmonds and Mr. Squier I pasted these pieces together as they now 
appear. ‘This is the history of the transaction. 


Mr. WittouGupy: The books of Squier & Company are offered 
for the inspection of counsel for the defendant and will be produced 
at any time when desired by them. 


207  Cross-examination by Mr. Wirson: 


Q. Are you in the employ of the receiver in this case; and, if so, 
in what capacity ? : 

A. I am in his employ as clerk. 

Q. How long have you been in his employ? 

A. Since July last. 

@. When did you first have any connection with the firm of 
Squier & Co.? 

A. At the date stated in my direct examination that I became 
employed by them. 
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Q. What date was that? 
A. August 7, 1877. 
Q. W hat were your duties, and how were you compensated ? 
A. My duties consisted of keeping the books and doing any little 
business that a clerk would be apt to transact at the counter. 
Q. Who else was in Mr. Squier’s employ at that time? 
No one else in the bank. There was a young man who left at 
the time I came. 
. You and Mr. Squier transacted the entire business yourself 
from that time for how long? 
A. From that time until I left the first time. 
Q. When was that ? 
208 . That was in April, 1879. 
O: I understood you to say that you went into his employ 
on the 2nd of April, 1879. Is that correct ? 
A. I can tell very closely by looking at the books, but I cannot 
tell from memory. I was in his employ April 2nd, 1879. 
(. Who else was in his employ at that date? 
A. No one else was in the bank, unless you include the watch- 
man. 
(). When did you leave ? 
A. April 14th or 15th, 1879 
@. When did you again return to his employ ? 
A. In the early part of April, 1880. 
Q. Who had been Mr. Squier’s clerk in the meantime? 
A. E. E. Hersey. 
Q. What was the occasion of your return to Mr. Squier’s em- 
ploy ? 
A. Mr. Hersey left him, and, being out of employment, I re- 
turned. 
(. What was the occasion of Mr. Hersey’s leaving ? 
A. I guess that he thought he could do better. 
(. Was that the reason ? 
A. I don’t know that that was what he thought. 
Q. Do you know of any other reason for his going? 
A. No; I don’t know of any reason for his going, but I know of 
a very good reason for his staying after he got away. 
209 (). “What was that? 
A. He took some money with him that did not belong to 
him. 
Q. Belonging to Mr. Squier? 
A. Yes, sir. 
. How much ? 
A. Between nine hundred and a thousand dollars. 
©. How much did he take; do you know ? 
A. I cannot tell how much, but he is charged with having taken 
that amount. 
Q. Is it charged up to him in the books? 
A. It is charged as $940.49. 
Q. Do I understand you to say that from the time you returned, 
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in April, 1880, to the time of the assignment you retaained in Mr. 
Squier’s employ ? 

A. Yes, sIr. 
(). As clerk and book-keeper? 


-* 
A. Yes, sir; as clerk and book-keeper. 
Q. Was Mr. Squier in daily attendance at the bank ? 


A. Yes, sir; with the exception of vacations that he might take 
in the summer or some little business that might call him to New 
Y ork. 
(). Did he INnanage the business himself? 
Yes, sir; he managed it. 
(). Llow were you compensated for YOuUP s¢ rvices ? 
210 A. With money. 
(). Do you mean by that a salary ¢ 
A. A salary and some little perquisites. 
(. What were the perquisites ? 

“A. Some grocery men owed him bills that he found it hard to col- 
lect and he gave me some orders on them, and if I succeeded in get- 
ting the groceries they were mine. | 

(). Did you advance him any money ? 

A. Yes, sir. 

Q. In what way was the business conducted between you and him? 

A. I loaned him the money. 

(). How much ? 

A. It started with five or six hundred dollars, and it is credited 
to me on the ledger. 

(). How much did it amount to? 

A. I should say a little upwards of $2,000. 

(). How much was it when he failed ? 

A. It was $1,500, or about that. 

Q. Under what agreement or understanding was the money loaned 
by you, and what return did you get therefor ? 

A. The money was loaned to him and I was to give a notice of 

thirtv days before withdrawal. I was to receive one per cent. 
211 per month for that money, and that was an additional incen- 

tive to my employment; that was that he would allow me 
one per cent. a month for any money I brought In. 

(). That was in addition to your salary ? 

A. That was the understanding when I first went there. The 


agreement about the money was made before I was employed or at 
the time I was employed. 
Q. Did you have any written agreement with him ? 


é 

A. No, sir. 

). Only a verbal one? 
A. Yes, sir. 

.. How were the moneys that you advanced entered upon the 
books of the coneern ? 

A. As deposits. 

(). As cash? 

A. Well, the entry would read J. B. Smith deposited so many 


dollars. 
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Q. Was there any ledger account kept with you? 

A. Yes, sir. 

QQ. What account was kept of the moneys paid to you in respect 
of the loan ? 

A. I drew a check and it was charged to my account. 

(). Will you please refer to your account and prepare a copy of it 

showing the moneys paid by you and received by you ” 
212 A. Yes, sir. 
(). You have undertaken to say what the capital stock of 
Squier & Co. was in April, 1879; did you know at that time what 
It was? 

A. No, sir. | 

Q. Did you have any means of knowing ? 

A. I could have made an estimate from the books, but I did not 
do it. 

(. How did you make the estimate that you have spoken of 
here? 

A. By reference te the book to see what paper was purchased that 
would fall due after April, 1879. All paper that was purchased that 
would fall due on or after that date I considered as an asset on that 
date, and to that I added all moneys in the bank, all moneys in New 
York, and all moneys in the bank where he kept his deposit in this 
city, and the result I gave. 

(). Then you mean to say that the difference between the assets 
and the liabilities, so far as you can ascertain from the books, was 
the amount you have stated ? 

A. No; I don’t mean to say that. I have not stated what the lia- 

Hilities were on that date. 
215 (J. You mean to say that there was only $3,436.97 which 
constituted the capital of that bank in April, 1879? 

A. That is all I could make up from the books. 

(). I would like to understand how you make that up. 

A: By looking back and seeing wiat paper was purchased that 
would fall due on or after April 1, 1879, and any paper that was 
purchased prior to that or fell due after that date and not paid 
before I considered as so much money invested in that paper or 
that it must be on hand at that date; to that I added the cash in 
the drawer on that date, the cash in New York, and the cash in the 
bank where he deposited in this city. 

(. As you now find them in the books? 

A. Yes, sir; as I now find them in the books. 

(). You have not made any effort to ascertain the difference be- 
tween the assets and the liabilities at the time spoken of, have you? 

A. I have not. 

(J. State specifically and definitely what books were kept by the 
firm of Squier & Co. 

A. A day book or cash book and a ledger. 

Q. Were all the accounts regularly posted in the ledger from the 
day book? 

A. Yes, sir. 
214 Q. By yourself? 
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y myself the most of the time I was there. 
Vy — oscars wsectitat were you roverned 1th determining 
4% the entries in the dav book could be transferred tO the 


A. B 
Q. B 
whethe 
ledger ? 

A. If there was an account opened on the ledger and there was 
an entry on the day book I posted to that account. If there was no 
account open and it seemed to be in the forin of a deposit l would 
open an account or ask if I should open one. 

(). Can you indicate in the cash book, running through from 
May 1, 1876, to April 2? 1879. what elasses of entries were trans- 
ferred from the eash book to the ledger ? 

A. Yes, sir; in that portion of it made after I was employed. 

(). Examine the entries of April 2,5, & 4 with reference to my 
question. 

A. On April 2 Henry 8. Banks deposited $3, which was posted to 
ledger account; Thomas Miller hopouts dd $15, which was posted to 
ledger account. All deposits were transferred. 

(). Read the entries in the cash book and state what were not 

transferred to the ledger and why thev were not. 
Z19 A. W. B. Stokes. Mareh voucher, $40.85. That was paid 
inon April 2. It was not transferred to the ledger because 
there was no ledger account; that was paying for a voucher that 
was bought prior to that time. G. G. Cornish, note, two months, 


S300. There wus a note given for that which was not transferred to. 


any ledger account nor entered anywhere else on the books. 

Q. Why was it not entered anywhere else; it was not cash, was 
it ? 

A. It appears to be cash. 

(. Was it eash ? 

A. From the « ntry on the other side of the cash book I should 
sav that part of it was cash and part of it was in the surrender of 
another note for $200. Another entry is Col. Gitt, for W. B. Geuella, 
to D. King, to July Ist, $60. That was not posted to the ledger. 

@. Why not? 

A. It seems to have been paid in by one man to pay the voucher 
of another man to July Ist. e 
Q. No entry was made anywhere else on any of the books? 
A. No, s 
Q. WI the next entry ? 
i het Mi ller deposited $15. That was posted to the 
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Q. Is there any mark to show that it was posted ? 

A. Yes, sir. 

@. What is the mark’? 

A. A check mark or post mark. 

Q. James B. Edmonds on agreement, $2,000. Was that posted ? 
A. No, sir. 

Q. No entry of it made anywhere else? 

A. No, sir. 

Q. Refer to the entries made on April 4, and state what they 


were. 
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A. On April 4th, Charles W. Hoyme, March voucher, $70. That 
was not posted because it was in payment of a voucher due about 
that time. The voucher was surrendered to him. J. I. MeCarty, 
per letter, $146.06. That was not posted because there was no ledger 
account with McCarty. 

Q. Why? 

A. I don’t know why there was none. George Worden deposited 
on draft $10. That was posted to the ledger account because it was 
a deposit. It says on draft. I presume that the draft was fora 
larger amount than $10, and the balance was probably paid 

bim. 
217 Q. Do you know Justus I. McCarty ? 

A. Yes, sir. 

Q. Do you know as to any of his transactions with the firm of 
Squier & Co. ? 

A. Partially. 

(). What were they ¢ 

A. He loaned some money to Squier, I think. 

(). Was not that sum that you have just mentioned a loan ? 

A. For all that I know it may have been. 

J. Is it not your opinion that it was? 
\. I do not know that it was not. 

(). Don’t you know that he from time to time loaned Squler con- 
siderable sums of money 4 

A. I am not aware that he loaned him very large sums. 

Q. Was any ledger account kept with him ? 

A. There was none to which that entry was posted ; I think there 
is a ledger account with J. I. MeCarty. 

Q. Between this and the next session will you examine and see 
about that ? 

A. Yes, sir. 

(). What is the next entry ? 

A. S. K. Schwenck ; draft on Philadelphia, $424.76. 

@. What was the nature of that entry ? 

218 A. That was a deposit, and it was posted in the ledger. 

() Can you state, from the examples you have given, any 
rule by which you were guided in determining whether to post or 
not to post the entries in the cash book to the ledger ? 

A. In all cases of deposits they were posted ; in cases of payment 
of notes or vouchers due at that time they were not posted. No ac- 
count was opened with a man when we bought a piece of paper 
from him. 

Q. The case of McCarty was not the payment of a voucher, 
was it? 

A. No, sir; it appears not. It says “ per letter, $146.07.” 

Q. The moneys that were received by Squier & Co. for investment 
were not posted, as contradistinguished from those that were made 
on deposit ? 

A. I do not make that distinction. 

Q. I know that you don’t, but don’t the books make that distinc- 
tion ? 
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A. No; I don’t think the books would carry out that distinc- 
tion. 

Q. State if you have produced here all the cheeks given by 

219 Squier & Co. to Mr. Edmondsand all the agreements, memo- 
randa, and papers of every description which have come into 

the possession of the receiver and of which you have any knowledge. 

A. I have produced all the checks, drafts, and agreements that 
came into my possession as assignee of Squier & Co. 

@. Have you produced all the checks, agreements, memoranda, 
and writings of any kind relating to the business of Mr. Edmonds 
with Squier & Co. of which you have any knowledge ? 

A. Yes; unless there may be some letters or something of that 
kind that are lying around, I think L have produced everything that 
is material. 

Q. Do you know anything of the notes that were given by Mr. 
Squier and subsequently surrendered to him by Mr. Edmonds? 

A. I do pot. 

Q. Please make an examination and see if there are any such in 
the possession of the receiver; and, if so, produce them. 


A. | will. 


220 WASHINGTON, D. $e February 28, LSS85. 
Met pursuant to agreement. 


Present on behalf of the complainant, Mr. Willoughby ; present 
on behalf of the defendant, Mr. Wilson. 


Cross-examination continued by Mr. WILson: 


Q. Have you examined to see whether you have any notes of 
Squier’s that were given to Mr. Edmonds or any other papers or 
agreements relating to that transaction ? 

A. I have not since last night. 

Q. Had you before ? 

A. Yes, sIr. 

Q. You have produced here all the checks which in any way re- 
late to the business of Mr. Edmonds with Squier & Co. and all the 
agreements and drafts of agreements of which you have any knowl- 
edge? 

A. Yes, sir. 

Q. Have you brought the ledger from the time intervening be- 
tween April 2, 1879, and the time of the failure of Squier & Co.? 

A. The ledgers are here. 

Q. Have you made a copy of your own account? 
221 A. No, sir. 
Q. Have you made a copy of the account of Mr. McCarty ? 

A. No, sir. ‘ 

Q. Why not? 

A. I have not had the time. I have been engaged on something 


Q. State as definitely as possible what kinds of entries in the cash 
book were transferred to the ledger. 
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A. All deposits of money were transferred to the ledger when a 
deposit account had been opened and pass books issued. 

@. Was any mark made in the cash book indicating what entries 
were transferred from that to the ledger; and, if so, what? 

A. A check mark was made indicating a post to the ledger. 

(). In pencil ? 

A. No, sir; in ink. 

(). That is made in every case where accounts are transferred to 
the ledger? 

A. Yes, sir. 

Q. What entries were made then in the ledger of money that was 
loaned to Squier & Co. as distinguished from money that was de- 
posited with them for safe-keeping? [On margin in lead pencil :] 

Mr. Wilson did not say safe-keeping. 
222 A. I should consider a loan and a deposit as about the 
same thing. 

. Would loans made on Squier’s note go to the ledger account ? 

A. No; as a rule loans made in which Squier gave his note 
were not posted. 

(). State what rule or direction or practice governed you as the 
book-keeper of Squier and Co. in determining what entries in the 
day book should be entered in the ledger. 

A. Where the entry was a deposit I transferred it to the ledger 
without any question, and opened an account with the party in 
whose name it was deposited as shown by the cash book. 

@. Among the entries in the cash book on April 2, 1879, was G. 
G. Cornish, $800; where did that go? 

A. That did not go on the ledger. 

(). Why not? 

A. It seems to have been a note given of two months. 

(). There is an entry on April 5th to B. Hi: arding, $941.67. 

A. That appears to be a note at 84 days, and did not go on the 

ledger. 
223 Q. That means that Harding loaned Squier money and 
took Squier’s note for it, does it not ? 

A. Yes; that is what it means. 

(). Money received by Squier & Co. from Harding for which a 
note was given? 

A. Yes, sIr. 

Q. That was not posted ? 

A. No, sir; those — were not posted. 

_Q. On April 11, 1879, I find the entry Hattie T. Fisher, note for 
$3,000. Did that go on the ledger? 

A. No, sIr. 

Q. Why not? 

A. There was no account open with Hattie 'T. Fisher. 

QQ. What does that entrv indicate ? 

A. It indicates that there was a note given for it. 

Q. Does it indicate that $3,000 was received by Squier & Co. from 
Hattie T. Fisher and a note given therefor ? 

A. If you will look on the opposite side of the page at the same 
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date — will find that Squier & Co. paid Hattie T. Fisher a note 

for $2,600 and interest to date, $109.19. I should say that the 
entry to which you refer was a note given to Hattie T. Fisher 

924 for the two notes paid on the other ‘side and mone y enough 
advanced to make the difference. 

(). On the 10th of April there is this entry : Rh. E. Redway, $700. 
What does that indicate ? 

A. The same explanation made with regard to the Fisher entry 
will cover this. 

(. What does this entry, taken by itself, mean ? 

A. That a loan of $700 was advanced that day by R. KE. Redway 
to Squier & Co. 

Q. It did not go on the ledger ? 

It did not go on the ledger. 

(. Under dates of April 26, oe _ 29 there ap pears to be entries 
of cash received amounting to over $3,000, embraced in some twenty- 
seven items, of which only two items appear to bear check marks, 
showwg that they were entered upon the ledger. Will you explain 
upon what principle that account was made? 

A. It does not show that any such amount as you have mentioned 
was received as you have stated. Under date of April 26 all 
amounts received, with one exception, were for paper due on or 

about that time. The one exception is $61.10, which was paid 
225 fora call draft. The same explanation will cover April 28 

and 29, the majority of the sums being for paper maturing 
on or about that date. 

Q. They were not entered upon the ledger? 

A. No; they were not entered upon the ledger for that reason. 

Have you examined the checks that are described in the ex- 
hibit attached to Mr. Edmonds’ answer and which have been pro- 
duced here in evidence in favor of J. H. Squier & Co.” 

A. I just examined them casually. 

Q. Do vou know the signature or the endorsement and signature 
of J. H.Squieron the back? And state whether in your opinion they 
or’ all genuine. 

I have not seen any signature of J. H. Squier that I do not 
esau to be genuine. 

Q. You looked at all these ? 

A. Yes, sir. 

Q. They are, in your opinion, all genuine? 

A. Yes, sir. 

Q. What was the practice of Mr. Squier concerning the deposits 
of money that he received on checks; where did he keep it? 

A. He kept the money in his bank—in the bank in New York— 

and he also vy a deposit in the city banks. 
226 (). In what banks? 
A. In the Continental National Bank of New York, in the 
United States National Bank of New York, the Citizens’ National 
Bank of Washington, and in the National Metropolitan Bank of 
Washington. These accounts were not all running at the same 
time. 
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Q. In the account that you have made up there appears to have 
been on the 17th of September, 1879, a check given by Mr. Ed- 
monds in favor of J. H. Squier & Co. for $1,000, which is indicated 
by red ink. Il understand you to say that the books of Squier & 
Co. do not show that entry ? 

A. The books of Squier & Co. do not show that entry. 

(). Did you have any knowledge as to whether Mr. Edmonds had 
given such a check before he stated it ? 

A. No, sir. 

(). And so in regard to the other checks that are marked here on 
the schedule in red ink; you had no knowledge of them until they 
were exhibited, did you? 

A. No, sir; not directly. 

Q. Did you know it indirectly ; and, if so, how ‘ 

A. In the check entered in red ink as $2,000 under date of Oc- 

tober 10, 1875, and under dates of March 6, 16, and 27, of 
227 1880, I find a credit in New York which I was unable to 

trace to any source other than as having been given by Mr. 
Idmonds, and in making up this account, assuming these dates to 
be correct, | made the amount paid him equal to the amount that 
I knew him to have received upon moneys advanced. 

Q. When did you first find out that there was such a credit in 
New York, and from what ? 

A. From the statement of the bank in New York. 

(). When was that? 

A. After the assignment. 

(). Hlow soon? : 
A. I cannot state that. It was whenever I tried to find out the 
amount of money advanced by Mr. Ikdmonds. 

(). It was in 1884? 

A. Yes, sir; it was in 1884. 

(). That was the first knowledge and the first suspicion that you 
ever had of any such sum having been paid by Mr. Edmonds to 
Squier & Co., was it? 

A. No; I knew that about that sum was supposed to have been 
advanced. 

@. How did you know? 

A. From the amount that he received each month. 

228 (). Was there any facts within your own personal knowl- 
edge or anything on the books of Squier & Co. that gave you 

any information concerning these advances made by Mr. Edmonds 

to Squier & Co. and described here in red ink? Confine your an- 

swer to your own personal knowledge derived from the business of 

Squier & Co. and from the books in the office at Washington. 

_A. No; I do not know of my personal knowledge. 

Q. It was through no fault or negligence of yours as book-keeper 
that these sums in red ink were not properly entered on the books 
of Squier & Co. at the time these loans were made? 

A. I was not with Mr. Squier at the time that these amounts in- 
dicated in red ink were advanced. 


}, 
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Q. Any of them ? 
A. No, sir. 
©. Was there any balance-sheet made out at the close of that 


A. No, sir. 
) None whatever ? 
\. No, sir. 
(). Were the books eve r balanced ? 
A. There never was a dieneeahens made 
©. Were the books ever balanced ? 

The accounts were balanced. 
229 (). How often? 

A. At different times; some accounts at one time and some 
at another. 
J. Was there any account in the ledger with capital stock ? 
A. No, sir. 
y. With etial ¢ 
A. “No, sir. 
(. Any account with vouchers except with individuals? 
A. ‘There was not. 
Q. Do you know and can you state what the capital used in the 
business of Squier & Co. was at any time while you were in their 
employ except as you are able to estimate it by an examination of 
the books ? 
A. I can tell only from the books. 
Q. When did vou first make the attempt to ascertain what the 
capital was in 1879? . 

A. Some time within ten days. 

(). Have you made an examination to ascertain what on any par- 
ticular day was the difference between the assets and the labilities 
of Squier & Co.? 

A. I have not. 

Q. What examination have vou made to ascertain what you sup- 
pose the capital stock to have been on any particular dates except 


the two dates that vou have mentioned ? 
2050 A. I have not endeavored to ascertain 1t on any other date. 
Q. Did you ever make any examination of the books to 


ascertain how — he owed at any one time? 


A. I made a very close caleulation after June 7, 1884. 

(). You oamed out how much he owed at that time ? 

A. I came pretty near it; | found it to be at that time between 
$105,000 and $109,000, as shown by the books and in outstanding 
notes and paper. 

As to how long that amount had been due 4 you Ag ys no idea ? 


A. Not as to the'’whole of it, but as to some of it I had a very 
definite idea. 
Q. You have no idea how much he owed on April 2, 1879? 


N 
A. I have not, but I can ascertain for you. 
© You can only ascertain from what the books show, I suppose ? 


a 
A. Yes, s 
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Q. What were the nominal assets on the date you have named 
when you found out what the liabilities were ? 

A. I cannot give you the amount now from memory, but if you 
will defer it until the next examination I will do so. 

(. Did you ascertain it at that time? 
231 A. Yes, sir. 
(J. Give it to us as near as possible. 

A. My impression is that, exclusive of what was in the possession 
of Mr. Edmonds or what was in his safe, there was between five and 
seven thousand dollars. 

®. Of all kinds ? 

A. Yes, sir: of all kinds. 

(). Good, bad, and indifferent ? 

A. Well, no; [ should eall those live vouchers; I called them 
something that was liable to be collected. 

(). How much of the other kind ? 

A. I think there was some fifty or sixty thousand dollars’ worth of 
paper that there is no possibility of collecting. 

Q. Did you make up a statement of the assets and liabilities at 
that time ? 

A, Yes, sir. 

(). Where is it? 

A. I cannot say exactly. 

Q. All the knowledge you have concerning payments made by 
Mr. Edmonds to Squier & Co. you derived from the books of Squier 
& Co. ? 

A. Yes, sir: and from the checks bLhat he has produced here. 
232 (). And so with regard to the moneys paid by Squier to 
Mr. Edmonds? 

A. No; I know of Mr. Edmonds receiving some of the sums he 
received from Squier of my own personal knowledge. 

(). How were they received ? 

A. By check. 

. When and how? 

A. I mean to say that I knew of the checks being drawn for de- 
livery. 

@. You know that checks were drawn for delivery, but you did 
not see them delivered ? | 

A. No, sir; I never saw a check delivered to Mr. Edmonds. 

Q. There have been offered in evidence some notes written by 
Squier & Co. to Mr. Edmonds on the heading of which appears as 
follows: Banking-house of J. H. Squier & Co., No. 1416 Pennsy!- 
vanla avenue, Washington, D. C., and on the left hand of the page, 
at the top, is printed the following eard: “ Gold, government, rail- 
road, and corporation bonds bought and sold at market rates ; 6 per 
cent. interest paid on deposit, payable on demand. Special rates on 

time deposits. Interest paid or credited January and July. 
233 Pay of officers in the army cashed in advance. Navy allot- 
ments purchased. Drafts on New York given and taken at 
par. Letters of credit to travellers in Europe issued. Collections 
made everywhere.” Will you state if that sort of an announce- 
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ment was not contained on all the note paper and writing paper of 
Squier & Co. and on his business cards? 

A. A similar one, but I wouldn’t say that it was like that one. 

(). This continued during the time that you were there in his 
employ ? 

A. Yes, sIr. 

(). There were similar announcements made from April, 1879, to 
the time of his failure? 
A. Yes, sir; but I think some of them were changed somewhat. 
(). You have stated that Hersey was employed by the bank when 
you were discharged. lad he ever been employed before that ¢ 

A. I do not know. 

(). What Is your recollection about it ? 

A. I do not know whether he was or not. 

Q. Examine the books and state whether prior to the date 
234 of your going into the employ of Mr. Squier there are entries 
in the handwriting of Hersey. 

A.sBetween Mav, 1876, and March, 1877, the writing in the cash 
book looks very much like Hersey’s writing. 

(). Would you take it to be his handwriting? 

A. | should think it was his, from a comparison with the other 
entries in the book which I know to be his handwriting. 


Redirect examination by Mr. WiLLouGHsy : 
Q. Do you know how long Mr. Squier had been in business ? 
A. No, sir; I do not. 

(). How long had he been in this business * 

A. These books go back to 1868. I think he was in business a 
little while before that, but I don’t know. 

(). You speak of a large amount of assets on hand at the time of 
his failure which vou do not eall live assets. Did these extend back 
a good many years ? 

A. Yes, sir; a good many of them back to 1868. 

(). And from 1868 down? 


! 


). 
A. Yes, sir; from 1868 down to 1884. 
230 (). Can you state in a general way at what period the in- 


debtedness which existed at the time the assignment arose ‘ 
(Question objected to by Mr. Wilson as incompetent.) 


A. The greater portion of the indebtedness arose between 1S79 
and 158-41. 

Q. What proportion of it would you estimate in a general way as 
having arisen subsequent to September Ist, 1580, and prior to 
August, 1855? 

A. I cannot state that with any definiteness. With time to look 
it up, I eould make a very correct statement. 

(). Would you say a considerable portion of it? 

A. I would say now one-third of it, possibly one-half, perhaps 


more. 
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(). What was the occasion of your leaving when Mr. Hersey came 
there in 1879? 
(Question objected to as immaterial and irrelevant.) 


A. Mr. Squier told me about the time that I left, probably a week 
or two weeks before that time, that he would not want my services 
any longer, as there was a gentleman going to puta large sum of 

money in there who had a friend that he wanted to come in 
256 to occupy the place that I occupied, so as to look after his 

interests. So, not having any voice in the ‘matter, I had to 
leave. 

(Answer objected to as incompetent.) 


@. Who was the gentleman to whom he referred ? 


4 
(Question objected to as Incompetent.) 


A. He said that it was the man who made the $2,000 deposit a 
short time ago, a di: ay or two ago. 
(). Do you know anything of the relation be — n Mr. Edmonds 
and Mr. E. E. Hersey ? 
A. I don’t know much, except what young He rsey told me. 
©. Do you know where Mr. Hersey is now’ 
[ do not. 


The request made by Mr. Wilson for COpy of the accounts of J. I. 
McCarty & Jay B. Smith is withdrawn by Mr. Wilson. 
WM. H. SMITH, 


Examiner-in-C hief. 


237 WASHINGTON, D. C., March 11th, 1885. 
Met pursuant to adjournment. 


Present on behalf of the complainant, Mr. Willoughby; present 
on behalf of the defendant, Mr. Wilson. 


Redirect examination by Mr. WILLouGHBy : 


Q. While you were in the employ of Squier were you the only 
clerk ? 

A. Yes, sir; I was the only clerk. 

@. As such did you havea general knowledge of his business aside 
from the books ? 

A. Yes. sir. 

Q. How was his business conducted generally from month to 
month ? 

(Question objected to as immaterial & irrelevant.) 

A. The most of the business wus done between the 20th of one 
month and the 5th of the following month—the great bulk of it, 
probably nine-tenths. We commenced taking new vouchers about 
the 20th. and at one time we used to collect the vouchers due for 
the current month about the 25th, and from that on to the end of 


oe ne Es a 
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the month; but later we could not collect any vouchers until the 
end of the month when they were due. 

238 Q. What was the nature of the business during the period 
from the 5th to the 20th of the month ? 

A. It was the same as the other portions of the month, but there 
was not nearly so great a quantity ; we did scarcely anything from 
the 5th to the 20th. 

Q. Did he do any businessin Government bonds or bonds of other 
kinds ? 

A. No, sir; nothing to speak of. I don’t think that he bought 
Government bonds more than three or four times during the time 
that I was with him, and then not to exceed one thousand dollars 
at any one time. 

Q. Did he do anything in railroad or corporation bonds? 

A. No, sir; he never bought any railroad or corporation bonds 
or stocks during the whole time that I was with him. 

Q. Did he discount notes according to the usual business of 
banks ? 

A. No; not what you would calla bank discount of notes. He 
would occasionally buy a note just the same as he would buy a 
voucher. 

Q. Will you give the facts relating to the vouchers of Gen. 
Schwenck on hand at the time of the assignment which went into 
the possession of Mr. Edmonds? 

239 ((Juestion objected to as not being proper on re-examina- 
tion and as being immaterial and irrelevant.) 

A. Sehwenck was indebted to Squier & Co. in the sum of about 
ten hundred and fifty dollars, for which he gave in payment a deed 
toa wharf lot on Ward’s Island, New York city. Being unable to 
clear the title tosaid whart lot, he offered Squier an acceptance drawn 
by Emory E. Childs on the Estroid Company of New York City, and 
accepted by the treasurer of that company. Squier declined to 
accept this without security, and in order to secure this acceptance 
he gave Squier & Co. six pay accounts—I think it was six—suffi- 
cient to make the sum of the face of the acceptance, with the under- 
standing that they were not to be collected from the paymaster, but 
as one of them became due another was to be substituted for it. and 
the one becoming due was to be surrendered to Schwenck. At the 
time that the acceptance became due all the accounts were to be 
surrendered to Schwenck if it was paid. 

A. A short time before the assignment, something like a 

240 month, when the acceptance for ten hundred and fifty dollars 

became due, the parties not wishing to pay it, a partial pay- 

ment of two hundred dollars was accepted by Squier, and a new 

acceptance, similar to the first, for about eight hundred and fifty 

dollars, with a personal due bill of Schwenck for the sum of fifty- 

six dollars, was taken, the vouchers continuing as collateral for the 

new acceptance, as they had been for the old. These vouchers were 

on hand at the time of the assignment and were in Mr. Edmonds’ 
possession. 

(Answer objected to as immaterial & irrelevant.) 
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Recross-examination by Mr. WILson : 


Q. While you were there did you know of Mr. Squier borrowing 
considerable sums of money from other persons on which he paid 
interest? And, if so, mention their names and the amount. 

A. With a few exceptions, he paid interest on every deposit ap- 
pearing on the ledger. The exceptions are those deposits which 
were subject to check at any time without notice of withdrawal 

being given. 
24] (). Do you know of his borrowing money of other persons 
whose names are not on the ledger ? 

A. Yes, sir; there are a few persons. 

(). State who they were and the amounts borrowed. 

A. G. G. Cornish is one, and the amount borrowed was about 
twenty-five hundred dollars; H. C. Henry, about seven hundred and 
fifty dollars; John b. Harding, varying from one thousand to five 
thousand dollars; A. G. Wilkenson, varying from one to three thou- 
sand dollars; D. C. Patterson, about two thousand dollars. There 
are some others, but I cannot reeall them now. 

@. Do you-remember Mrs. Fisher ? 

A. Yes, sir: I remember Mrs. Fisher. 

(). How much was her loan? 
A. Mrs. Fisher’s loan varied from two thousand to thirty-five 
hundred dollars. I cannot now rive the exact figures. 

(). Anybody else ? : 

A. Yes, sir; some others. 

Q. Do you remember any others? 

A. I do not recall them now. ‘There is one, Mrs. Tresize—about 
three thousand dollars. : 

@. Any one in Alexandria that you remember ? 
242 A. No, sir. 

Q. He borrowed from and paid interest to no one in Alex- 
andria, that you recollect ? 

A. No, sir; noone whose name does not appear on the ledger. 

Q. Any one in Alexandria whose name is on the ledger? 

A. I don’t know of any one whose residence is in Alexandria. 

. Or near Alexandria ? 

A. Or near Alexandria. Mr. Grunwell livesin Alexandria county, 
but his account is on the ledger. 

Q. How much was the average amount of his account? 

A. I think the largest it ever was was fifteen thousand dollars. 
It was a little less, possibly two thousand dollars less, at the time of 
the assignment. 

Q. Did not Mrs. Fisher’s loan amount to as much as seven or 
eight thousand dollars sometimes ? 

A. I think not. 

®. Is her account on the ledger? 

A. No, sir. 

Q. The loans of Mrs. Fisher and Mrs. Tresize together 
243 amount to seven or eight thousand dollars? 
A. Yes, sir. 
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Q. Do you know or have vou ever heard of any other book being 
kept by Mr. Squier or by Squier & Co. in which were the accounts 
of these persons from whom he borrowed money and to whom he 
paid interest ? 

A. No, sir. 

(). You don’t know of any y other book ? 

A. No, sir. 

Q. Or of any entries or memoranda being kept by him other than 
those which appear on the day book which has been produced 
here ? 

A. I do not know of it 

(). Have you heard of any such thing: 

A. I think it quite probable that he kept a memorandum of his 
outstanding notes 

Q. ——. 

A. No, sir 

Q. What rate of interest was paid to the other persons whose 
names you have mentioned ? 

am. It varied from eight to twelve per cent. per annum. I think, 
in the case of Mrs. Fisher, as long ago as when I first went there, 
that Squier was paying even more than that—as much as eighteen 


3 


or twenty per cent. per annum. 
244 (). What do you mean by speaking of the Sewenck vouch- 
ers as on hand at the time of the failure of Squier & Co. ? 
A. I stated in the fore part of my answer that those vouchers were 
to be exchanged for others when they became due; therefore they 
were not the same identical vouchers that were originally cviven. 


(). Where were they on hand? 
A. They were in Mr. Edmonds’ safe. 
Q. That is what you mean when you speak of their being on 


hand? 

A. Yes,sir; I mean that they were Schwenck’s paper outstanding 
at that time. 

. When were they put into the safe of Mr. Edmonds? 

A. I don’t know. 

@. By whom were they given to Mr. Edmonds 

A. I don’t know that 

Q. Do you know that Mr. Edmonds knew anything of the fact 


*) 


*2} 


that you have testified to here 
A. I do not. 
Q. When was the indebtedness of Schwenek which you speak of 
first Incurred ? | 
A. I think it was incurred at different times until it reached that 
amount: it was not all incurred at one time. 
(). Where was the due bill or acceptance or whatever it. was of 
Sehwenck’s at the time of the failure ? 
245 A. In Squier WL Co. s safe. 
@. And the vouchers were in Mr. Edmonds’ safe, as you 
have stated ? 
A. They were 


JAY B. SMITH. 


se 
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WASHINGTON, D. C.. March 10th. 1885. 
Met pursuant to agreement. 


Present on behalf of the complainant, Mr. Willoughby; present 
on behalf of the defendant, Mr. Wilson. 


EDWARD M. ScHAEFFER, witness of lawful age, produced by and 
on behalf of the complainant, is examined by Mr. WILLouGHBY: 


Q. What is your name, residence, and occupation ? 

A. Edward M. Schaeffer; residence, 1321 F street, Washington, 
D.C.; Lam a physician, and makea specialty of microscopic analy- 
SCs : 

Q. How long have you been engaged in the business last men- 
tioned ? 

A. For twenty years the last of this month. In March, 1865, I 

entered the microscopical division of the Army Museum 
246 under Dr. Woodward, and I have been continually employed 
since then either there or in private practice. 

(). Will you look at the paper marked Exhibit W. H.S. No. 1, 
and state whether you have made an examination of it within the 
last few days? 

A. I have, sir. 

(. Will you state in detail what you have discovered in relation 
to it? 

A. I have examined the entire document as to the appearance of 
the two sides of the first leaf, which is the only part written on with 
ink,and especially with a view to the character of the ink employed. 
| find that the body of the document is written in a nearly black 
ink. It has a greenish tint where any color remains, and, in my 
opinion, it is a copying ink or a copying fluid. In addition to this, 
I find that there are numerous additions and alterations, which are, 
with one or two exceptions, made in a purplish ink, which, in my 
opinion, contains aniline. From the way the ink is developed on 
the paper and the amount of drying I consider that the greenish 

lack ink presents the usual appearance of pen-writing after 
z Lt 3 such a lapse of time as would be indicated by the date affixed. 

The additions in purplish ink are almost uniformly more 
distinct and of a fresher appearance. While I say almost uni- 
formly, there are points where a coppery or metallic appearance 
is developed, making it harder to judge of the age. I-:am absolutely 
certain that these additions and corrections are made with a differ- 
ent ink from that used in the body of the document, with one or 
two exceptions, which I will note. I have prepared a memorandum 
for convenience,as ] cannot retain all these matters In my memory. 
With one or two exceptions these corrections and additions are all 
made with this purplish ink and they appear much fresher than if 
written on the Ist day of August, 1883. I should like to be asked 
about this paper, for I have examined every word in it, and if there 
is any particular point or words which are of importance I should 
like to be asked as to those words. 

Q. You may read from your memorandum. 


12—245 
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247 A. 1 have a memorandum on which I have noted these 
appearances as they occur In tiie document. The first addi- 
tion 1s in the first letter of the first line of this agreement. The “'I'” 
is touched with the purplish ink and the upper horizontal dash and 
the last curve. I will note all of these, both important and unim- 
portant. The next is the cross on the “t” in the word “that,” “ Wit- 
nesseth that;” that is a heavy broad mark in purplish ink. The 
next is in line two, page 1, “J. H. Squier & Co.” The “H” has two 
purplish strokes: the “S” in Squier another; the “ & Co.” is written 
entirely in purplish ink. The next following words In 
line, oF roy-rour thousand dollars.” The “KF” has a loop Con- 
structed separately of purple ink. In line 3 the “f” in‘ for” has a 
loop in purple ink. The word “by” has the loop similarly added. 
Line 4 has no additions. Line 5, 1n the word “ months,’ 
the “t” and “h” are added in purplish ink. In line 6 no alterations 
are detected. In line 7 there are none. In line 8 the word “ by ” 
has the loop completed in purplish ink. Line 9, no additions. 
248 Line 10 has no alterations. Line 11, “per cent.;” the word 
“cent.” has been written over. There is black ink under- 
n€ath and it is written over in purplish ink. In line 12 there are 
no additions. In line 15 there are no changes, Line 14, “to pay 
Squier & Co.;” the word “Squier” is written entirely in black ink; 
the “& Co.” is added in purplish ink, and the “e” in Squier 1s 
touched with the same purplish ink; it is filled out. All the “ee’s” 
in the body of the document written in black ink are not looped, I 
find. In line 14, “for their services” is in black ink, but a perpen- 
dicular and horizontal line in the “t,” the loop of the “e,” and an “r,” 
written at the end, are in purplish ink. Line 15, the word “ vouch- 
ers;” the “rs” has been written over and strongly developed—that 
is, the original “rs” in the word is a mere shake—two shakes—and 
they are raised—that is, made plainer in purple ink. Line 16, “said 
Squier W Co.: oe te" Is added in purple lik The next word is 
“ouarantees.” The final syllable is “tees,” Is in ere enish blaek ink. 
an “s” has been added in purple ink, and the two loops of 
249 the “ee’s” enlarged In purple ink. Line 17 has no changes. 
Line 18, “its prompt payment;” “ prompt” is writ | 
black ink, and almost entirely rewritten in purple ink. The “t,” 
however, has not been touched. The pen in the second writing has 
been very soft, and the ink flowed differently. Line 19, no addi- 
tions. Line 20, no additions in purple ink, but the word “ above,” 
the last but one, has a “vy” added In the same ink as the first writ- 
Ing, and it appears to be of the same date as the first. Line 21 
“profits;” there is a caret mark and “interest” above; “and _ in- 
terest’ and the caret mark both in purplish ink. Before the “and” 
Is an imperfect stroke, which I cannot distinguish as having 
the form of any letter. “And interest” is written in purple ink 
and erased. The imperfect letter before the “and” I could not 


make anything out of. Line 22, no change. Line 23, “ said 


in 
i 
4] 
Lhe Same 


~ 


he Lop ot 


~> 


Squier & Co.;” the “& Co.” in purple ink. Line 24 has no 
changes. In line 25 there are no changes, but I note a blot— 
an accidental blot—over the “the,” which shows the appear- 
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ance of the purplish ink when very thin, and serves to 
250 contrast with the place at the bottom of the page where the 

black ink is blotted. In line 26 there are no changes. In 
line 27 the re are no changes. Line 28, “or for cash.” I think the 
word “the” can be distinguished under “ cash;” the “th” has been 
blotted, whe eed very hurriedly with blotting paper or by wiping 
it over hike wet with the finger. The next word, “he,” is written 
over “&,” and it 1s followed by the word “may.” The “he” is in 
purple ink, with a capital “h.” I have not noted it here, but I 
member in this place that the “cash” is followed by a comma in 
black ink, which is converted into a period by the purple ink ; but if 
that is of importance I will have to look at it again. . (Looks at it. 
Yes; the period is made with the purplish ink, which has here a 
coppery hue, but I was not correct in saying that I could detect a 
comima under it; it isa very large round black mark and would 
cover a comma such as I find in other parts of the document. Page 

2, line 1, nochange. Line 2, “ therefore” erased in purplish 
23] Ink. ‘The first two lines read thus: “ His safe, therefore, in 

banking-house of said Squier, therefore, free of charge.” The 
second “therefore” in the second line is erased with purplish ink. 
Line 0, “said Squier & Co.;” the “ & Co.” 1s crowded in and written 
in purplish ink as elsewhere. The next word, “ gives,” is in black 
Ink, but the “e” is enlarged,and a mark running out from it covers 
almost the small ‘‘s.”. We then come to a very elaborate erasure of 
the words “said Edmonds,” which are erased with two horizontal 
lines and an “x”-shaped line; two lines in the shape of an “x” in 
ich word. The lower horizontal line runs through the two words, 

is as well asthetwo “x” lines in black ink. ‘The upper hori- 
zontal lines separated into two words are in purplish ink. The 
next word is “their.” and is written “his” in black ink. The small 
‘“t” is added, as in the macy instance ; the “e” is enl: ie ed 
and the “r” added. The “s’ his comes in where the “ 
would be, if it were their, and he made to do duty for an “jm 
In line 4, towards the end, there is an addition above the line, 

‘and om terest at ten per cent.;” this, with the caret mark 
y aay below, sallin purp lleink. Line 6, the last word, “as,” in black 

ink, canes d to “is” in purple ink, or rather “is” in purple 
written over it. Line 7, no porns Line 8, no change. Line 9, 
“by either party or;” the “r” in “or” is retouched with purple 
ink. In line 10 the second lt: is “all;” the “a” 1s written over 
in purple ink. Line 11, “ed,” in the first word, “returned,” written 
over in purple ink; in “ Edmonds” the “o” is retouched in purple 
ink ; underneath “ interest” is a partially erased word, in which ] 
can detect a down-stroke, something like a loop of a“ p,” after the 
first stroke in “r,”’ an “o” followed by an upward stroke, then the 
fragment of a letter; the fragment is a downward stroke and two 
elongated loops; following this are two other letters, “t” and “s,” 
quite distinet, so that this word seems to be “ prof—ts, ’ which can 
be made out in black ink, and then “interest” is written over it in 
p irple ink. Line 12, the second word, “aforesaid ;” the two letters 
“re” are retouched in purple ink. 


t« 


and 
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259 Q. Does the paper present the appearance of an erasure 
having been made in the word “ interest 7” 

A. Yes, sir; there is an erasure above and beiow this fragment 
of a letter looking like the middle of an “f;” the surface of the 
paper has been destroyed; I have noted that here, but it 1s very evi- 
dent to the naked eye. Line 15, no change made. In line 14 
there are no changes. Line 14, the second word, “all,” was origin- 
ally ~ any ” in black ink; the two l-loops are constructed on the two 
points of the “n,” and the last “1” is continued with a sweep which 
covers the Lop Ol the o” but the tail of the a ” can be seen roing 
below. Line sin Live word = rec'd” and something that looks like 
an “and” before it, but I would not say whether it is “ and” or “as 
received ;” this is written in very black ink, with a purplish tint 
detectable, but it is not the ink of the body of the document; 1t 1s 
more recent, but it is not the ink which I have been describing thus 
far as a purplish ink—that is, it approximates very closely to 

the blaek: whereas 1n the pu rplish Mk which I have been 
254 describing the purple color 1s very well marked, and it has 

been written Nehtly and blotted Immediately after, so that 
the purple color still shows. These words “and received ” are very 
much darker than the other additions, but they are not as dark as 
the body of the document The first letter of these words “and re- 
ceived” has the coppery color of the _— ink; the first letter 
only. The first letter would be the sign for and, if 1t 1s “and _ re- 
ceived.” and is written in a very di irk ing from that in the 
body of the document and differing si pce adaitions heretofore 
noted. In line 17, in the words “Squier & Co.,” “& Co.” 1s written 


— — 
——y 

ao 

—e) 

~ 

— 

— 


oS 2 } } 4h rr 9 

it the Same purplish MRK, as has been noted, Che Oy} said notes 
] e Os : : ls } | j ’ ’ . ¥* } . ’ + . 

is also written 1n p> Ppiisia LIK. here are four aiterations or re- 


of i single letter. all in purple ink—the ~ 
“r”? in our, in “witness our hands.” and the 
final “s” in hands. In line 18 a straight rin under “st” in “Ist 
yf August,” the “d”’ and “a” in “day,” +. the pe riod after ‘ ‘Aug. ’ 


touchings in line |] 


In “to, the "oo ane 


is in purplish ink Line 19 is all in black oki andl appears 
200 to me to have been blotted—that s blotting paper appears 
to have been laid over it before quite dry. In line 19-2, as 


[ have numbered it. which reads “am | int. at 10 per cent. on said 
notes.” thus far the line is in purple ink, the same as the ink here- 
tofore noticed in the addition. We now come to a very complicated 


appearance where the word “added” can be detected in purplish ink 
Immediate ely after the word “notes,” ant this has been written over 
In avery dark ink. The word “added,” after this overwritten word, 


is in very dark ink, but shows a olan tint than the black ink in 
the body of the document. With regard to the word that is written 


over this first “added” I am not at liberty to say what Mr. Wilson 


thought it was. The words “and reeeived” he suggested to me as 
being compatible with the sense, but whatever it is I was unable to 
tell without referring to the context; whether it was intended to be 
left by the writer or whether he abandoned it and started another 

word Is a mere matter of surmise. I have described the ap- 
206 pearance of it. The signatures, the last writings, are both 
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in black ink, and have both been blotted. The two signatures, 
if I remember correctly, have been somewhat smeared, as well 


as line 19, which reads “the word said Edmonds above erased before 


execution.” I find no smearing in line 19 1-2, “and interest at 10 
prc’t, ete.” The word “ Kdmonds,” however, has been retouched 
in purplish ink. I do not remember the letters. The two signa- 
tures, with that exception, are written in black ink. 

(). How does the ink in the interlineation “ and received ” corre- 
spond with the ink in the last line written over the word “ added ?” 
A. It is closely similar to the wor d written over the word “added,” 
and also to the final word, “added,” which I have stated or meant 
to state was written in a very dark ink. 

Q. How many kinds of ink appear to have been used in the exe- 
cution of that instrument ? 

A. So far as this mode of investigation goes I have detected three, 
namely: A very dark kind of ink, a greenish black ink, and a pur- 
plish ink. ‘The very dark ink has a trace of purple and is used in 

the words “and received’ and in the word which I have 
257 ‘referred to as written over the word “ added,” and also being 
used In the last word, “ added.” 

QQ. How does the ink in line 19 compare with the ink in line 19 1-2 
On page 2? 

A. Thepurplish tint of line 1 1-2 as faras the word “ notes "is quite 
distinet as contrasted with the greenish blaek of the line above , and 
under the Mae ass pre sents a fre sher appe araice. The black nk is in 

the paper, and this is a sign of 


- 


most places cracked and dried on 
age as compared with a fresh and uncracked surface. 

(). Do the marks appearing in the paper, so far as you can Judge, 
seem to have been of the same date? 

A. I have found no prominent difference. I have detected no 
difference, and if there had been a marked difference I could not 
have failed to have seen it. 

(). How great a difference in date, according to your judgment, 
would there be between the body of the instrument which is writ- 
ten in black ink and those portions which are written in purplish 
Ink ? 
The absolue fixing of tha dates of writings by the ap- 
208 pearance presented by them under the glass, which is only 
an enlarged view of what is seen by the naked eye, is a very 
difficult matter. The relative ages of two writings on the same 
paper Can be determined more satisfactorily. Assuming as I do 
that the black ink was written on the Ist of August, 1883, I should 
consider it verv improbable, if not impossible, that the purple ink 
had been written at the same date—that is, that the additions and 
alterations in purple ink had been written at the same date. If 
asked how much later they were written I would say that I have 
compared them. with writings of which I know the dates, writings 
which I made myself for test purposes, and I find them nearly as 
fresh 1 ap pearance as writings in about the same kind of ink made 
in the early part of May in the last vear. 
I have not compared them with the same kind of ink at frequent 
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intervals between the Ist of August, 1885, and the present time, be- 
cause I had no similar ink to contrast it with; but the appearances 

are not very different from the writings which I have, which 
259 I know were made about ten months ago; but I repeat that 

the fixing of a date inthis manner within a month or within 
two or three months with certainty is—except in the case of a very 
peculiar ink which I had made and experitnented with my: 
something which I would not do. 

(. How do the last two lines upon pageé 2 correspond in regard 
to dates, according to your judgment ? 

A. There is this discrepancy is appearance which I have not re- 
ferred to: They appear to have been written at different times. [ 
may add that I have gained important additional knowledge by 
observing where the word “ notes” is partly written over the “J” in 
Squier’s signature, and where the word “added” was written over 


the final “d” interseets the word “before” in the line above. The 
line above and the signature below are both in black ink. If the 


writing had been made immediately after in this purplish ink of the 
lower line the letters intersecting with the former writing would almost 
necessarily have spread slightly, so that it could have been 
260 detected with a o lass, [n one instanee [ thought I could 
detect a slight spreading, but on examination with a higher 
power I failed. ‘The lines are Just as sharp as if they had been 
written over clean paper, lL will add that if these two lines—the 
black line and the purple line—had been brought to me on separate 
pieces of paper I would not give any opinion at all as to their rela- 
tive ages; but the fact that they are on the same piece of paper 
renders it certain to me that the conditions to which they have been 
ex posed have been the same. On separate pie ces of paper one might 
have been shut up ina book and never exposed to thi — or air 
and the other might have been handled and exposed a great deal, s 
as to have aged out of proportion with the other whic hi: was contem- 
poraneous with it. In such a case I could give no opinion; but 
here I have a_ well- il a and aged writing, and on the same 
paper, immediately below it, writing with a fre ee r appearance, and 
It 1s not possible to he that the one has been earefull y shielded 
from the action of the light and the other e ——- “1 to it. 
261 Q. What would you say as to the words written in pur- 
plish ink upon the last page being written with mn same pen 
as the other words wntten in black ink ? 

A. In the first page I have noticed a very great spreading of the 
nibs of the pen, and the additions are generally heavier and the 
lines broader than the body of the writing. On the second page it 
Is somewhat apparent in the words “on said notes;” whether writ- 
ten with a different pen or not I would not be able to say, but I 
should infer that it was so or that the pen had been very badly 
treated subsequent to the first writing, which would be practically 
the same thing. I find no instance in the first writing of the nibs 
spreading out and leaving two faint lines with no ink between, but 
this is rather a characteristic of the second writing. I think that 
possibly the same pen would produce very different appearances if 


eet ee 


Sm. 
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the paper had been greased by frequent handling. If these correc- 
tions and additions were then made the appearances which I have 
ted might oecur. 


252 Q. What are your means of judging of the age of writ- 
Ings ? 


A. Simply a protracted comparison with writings of which the 
age is known and the knowledge acquired by long experience of 
the conditions which affect writings. 

(). What are your means of Judging of the different inks used? 

A. The appearance of the surface, the color, and the general ap- 
pearances are the only means permissible where it is not allowed to 
use a test that might affect the writing. This test 
ever, a very satisfactory one 1f made with care, and one does not 
allow himself to form a hasty judgement. 

(). You have made this examination with a microscope of con- 


of color is. how- 


rable power, have you not? 

A. |] use for the greater part of the work a hand lens or a lens 
which I detached from a microscope, and I have used the coin- 
7 microscope only for points that I could not make out with 
the other; in other words, a magnification of from eight to ten di- 

ameters will give the best results where very minute 
263 markings are not coneerned. ‘The color of the ink is better 
made out where a low power allows you to have more light. 

(). In those cases where vou could not be accurate with a micro- 
SCOPE of a lower power you have used the com pound microscope ¢ 

A. Ye Ss, sir 

QM. With the use of these instruments is the difference between 
the inks very marked? 

A. Very much so, sir. 

(). So that there can be no question about the matter in your 
mind ? 

A. None whatever, sir. Iwill state that I can take the Carter, the 
Maynard & Noves,and one or two other inks and write with them on 
paper, and after a lapse of a few months or a vear or two [ ean pick 
them out with a microscope without any difficulty by their color, 
only refreshing my eye by test writings. Between two black inks 
it is quite difficult, but in a black and a purple ink the difference 
rem: \ins for years. 
©. I understand that the body of the instrument 1s originally 


). 
— nin copying Ink ? 
264 That is my impression. 
O. And the rest of it is not written in copying ink ? 
A. I could not say about that purp lish ink; it does not look to 
me like copying ink, but the simple addition of a little glycerine 


to a purple aniline ink will make 4 copying aa I should infer 
that it was not copying ink, because it has not smeared as the black 
Ink has. 

Q. Line 19 presents the appearance of havi 
common blotting paper? 

A. os sir. 

Q. Line 191, as I understand you, does not present that appear- 


ance / 


— 


g been blotted with 
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A. I think was on the 
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ne 
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at you have in your hand 


to my 
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1 brought Mr. Wilson to see me 
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biotted Was changed, and [ deteeted 


a 1. . 
would have to look at 1t more 
ft the difference in color. 

, ° , 
What, concerning the supposed 


first interview. 
: 
IliK, | made mi more eareful CX- 
en. to save time. 1f vou wil] point 
a ea ee a 
ou want studied carefully I will 
such a line and such a line; 


QM. When did the interview occur * 
A. I beheve if was Saturday, but I could not trust my memory 
to state that. | could tel} it onee by ny othee note book. because T 
keep a list of all business visitors 


267 (J Was thi papel retal ed 
A. NO, sir. 
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Q. It was handed back? 
A. Yes. sir. | 
©. Who came with Mr. Wilson the second time? 


“* 

A. Judge Willoughby, I think. 

Q. Are you an expert in handwriting? 

A. I do not claim to be so. Ihave had considerable experience, 
but I do not call myself an expert in a technical sense. 

Q. Your special knowledge relates to the use of the microscope 
and the appearance of the ink? 

A. To questions relating to paper and inks. 

Q. You mention the month of May in connection with the age of 
the ink. When was that month first suggested to you, and by 
whom ? 

A. By myself. 
(Q. Was anything said by Mr. Mackall or by Mr. Wilson about 
the month of May? 

A. Ido not remember. After I had my first report I mentioned 
the age of the writing I had compared that with. I selected the 

Sth of May because I had a writing in purplish ink in my 
268 book that was written on that date. I said to them as | 

have said here, or rather I said to Mr. Wilson as I have said 
here, that within one or two months it was impossible for me to draw 
the line as to the age. I then said, Mr. Wilson, I have found a 
writing that comes nearest to 1t about the Sth day of May, 15884, 
and then I said I don’t know how that will fit into any hypothesis 
you have, but I simply give you the facts. My recollection is that 
a date was mentioned at some time, and, being a man who reads the 
papers, 1t occurred to me myself that it was after that time that it 
would be made, if 1t were made with a motive. 

(). That was in the month of May, LSS4 ? 

A. I could not fix the date, but I know that it was some time last 
summer. | 

@. Did Mr. Wilson state what his hypothesis was ? 

A. I mean to say that I should have thought it was later than 

that. I had an idea of June or July fixed in my mind. 

(Q. Did Mr. Wilson state what hypothesis he had about the 

changes ? 

269 A. He was rather reticent about it; he neither advanced 
nor did I encourage any explanation as to the legal points 

involved, for, in the first place, | would not have been able to 

have understood them ; and, in the next place, [ preferred to know 

nothing in the case that would tend to bias me one way or the 


+ 


other. 


(). He did make a suggestion, however, as to the words supposed 
to be concealed in the last line ? 

A. He did not make a suggestion. He told me what he thought 
they were after I had told him about it. [told him that | could 
not make anv sense of it at all, and that my impression was that 
there was no word there. I did not stop to read the line through to 
see whether it would make sense with the word. 

Q. Will you be kind enough to examine the signature J. H 
13—245 
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Squier, and state if, in your judgment, it was written at the same 
time and with the same ink that the body of the paper is written 
with ? 
A. I have already examined it and it is written with the 
270 same kind of ink, but it is blotted. I have not made any 
special Investigation as to the time, but it has the appearance 
of being substantially the same age as the line which I have marked 
19, on page 2. It corresponds exactly in color and in apparent age 
with the signature J. B. Edmonds. They are both a little lighter 
than line 19, which I attribute to their having been blotted after 
they were written. They are both a little lighter, with the excep- 
tion of the poll ILS where the word sie kdmonds” has been retouched. 
[ refer to line 19, to the words “ said Edmonds above erased before 
execution.” That is what I eall line 19. 

(). Was the signature of J. i. Squier & Co. and the signature ps 
b. Ikdmonds written at the same time and in the same ink? 

A. That is my impression, sir. I am very certain that they are 
written in the same ink; but it is not so easy to judge where it has 
beeh blotted : 

Q. Was all of the signature J. H. Squier & Co. written at the same 

time and with the same ink’? 


21 A. I have looked at it to refresh my memory. It was, In 
my opinion. The “& Co.” is disconnected by a — break. 
(). How old do you suppose the signatures of J. H. Squier & Co. 


and J. B. Edmonds to be? 
, 4} ] ‘ , * 4] } ; ] y ; 
A. I take them to be about the age of the bottom line, the date of 
the instrument, August Ist, 1885, and if any interval elapsed I 
should not suppose it was more than a month, and it is not an In- 
terval that I can detect at this time. 
() Is the writing ol a words “J. H. Squier & Co.” and that of 


+) . 


the words on the 18th line in the same ink ‘ 
A. I take it to be the same. 

d. Do they look alike? 

\. No, sir. 

). What is the difference ? 

A. The 18th line, August Ist, 1SS3. is darker. 

J. Would you think they were written in the same ink ? 

A. Yes, sir: the light lett ters are prec isely ident ical in color with 

the strokes in the signatures. 

Q. Do you think they were written by the same person ? 

A. I would not say, sir. 

Q. What is your judgement about it ? 
Zia A. I think that, under the circumstances, I had better not 
give an opinion. 

Q. Where does the purple and the newest writing begin In the 
1Sth and 19th lines? 

A. If I remember correctly, [ did not Say it began on the 18th 
line. ‘There is none on the 18th and none on the 19th. If there is 
any it is a letter which I heave failed to detect. I do not see a letter: 

is all dark. (Witness examines paper with glass.) No; there is 
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a “d,” an “a,” and the dash on the “st,” in the 18th line. Iam not 
able to carry all these little points in my head. 
The old writing, then, ends with “execution ? 

A. Yes, sir. 

Q. And the new writing begins with the beginning of line 

A. Yes, sir—that is, with the two commas before the sign “ &.” 

These discoveries were made exclusively with the aid of the 
microscope, were they; this paper was subjected to no chemical 
action ¢ | 

A. I would say no to the latter part of the question; but it was 
not exclusively with the aid of the microscope. 

With what other aid? 

279 A. I took a slight liberty with the word “agreement,” in 

order to see whether it was copying ink. The word “ agree- 
nent” was a word in which I detected no change, and I moistened 
slightly a piece of paper and rubbed over it with my finger-nails to 
prove that it was a copying ink, and it impressed the word upon it. 
| mentioned this afterwards to the gentlemen, and told them that I 
was always very scrupulous never to do anything to change a writing, 
-_ that that word never could come into play. 

That was the only word ? 

A Yes, sir; that was the only aid that I have, except the aid of 
the microscope. 

(J. Nothing scratched or changed ¢ 

A. Nothing has been touched to it. | would not let one of the 
centlemen make some pencil notes that he de sire d LO mak 

(). Who was that? 

A. Mr. Wilson. I told him that to save time he might give me 
the lines that he wanted examined. ‘Those that he indicated did 
hot comprise one-quarter of the lines which l found afterwards. | 
vas careful to wash my hands every time I touched it, and to puta 
piece of blotting paper over it so that my breath would not in any 


>) 


lv? 


way change it. 


274 Redirect examination by Mr. WiLLoucHpy 


ant f 


Q. Mr. Mackall was there at the first interview only ? 
A. Yes, sir; he came in to introduce Mr. Wilson, who happened 
to be, however, an old acquaintance of mine when I belonged to the 
Hanecoek and English club, of which he was chief 

(). Mr. Macka Il took no part in the c onversation, did he ‘ 
A. None whatever. sir, that I remember. I do not know whether 
he remained there until Mr. Wilson left. If he made any remarks 
they made no impression upon my mind. 


EDW’D M. SCHAEFFER, . D. 
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210 W ASHINGTON, D. C., April 6th, 1S85—10 o’clock a. m. 
Met pursuant to agreement. 
Present on behalf of the complainant, Mr. Willoughby ; present 


on behalf of the defendant, Mr. W ilson. 
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JAY b. SMITH (recalled). 
By Mr. WILLouGnusy: 


Q. I hand you eight papers purporting to be receipts signed by 
J.B. Edmonds, and I ask you what you know about them ? 

A. I found these among the papers of the late firm of J. H. Squier 
Ww Co. 

@. When did you find them ? 

A. I found them day before yesterday. They are in the hand- 
writing, both the body of the writing and the signature, of Mr. Ed- 
monds. 

Said receipts are offered in evidence and marked Exhibits W. H. 
S. Nos. 9 to 16. Copies of said receipts are introduced in the record 
in lieu of the original and are in the words and figures following, 
to wit: 


(IExnipit W. H.S. No. 9.) 
Wasuineton, D. C., June doth, 1879. 


Ree’d of J. HH. Squier fifty dollars, am’t due for May, ’79, on the 
$4,000 investment made by him for me. 


J. B. EDMONDS. 
976 Exuipir W. H.S. No. 10 


WASHINGTON, D. C., July 1, ’79. 


Ree’d of J. H. Squier & — profits for June, 79, on the $4,000 in- 
vestment, $50.00. 
J. B. EDMONDS. 


Exuipir W. H.S. No. 11. 


WASHINGTON, Oct. 5, 779. 


Ree’d of J. HW. Squier & Co. fifty dollars, dividend on $4,000 in- 
vestment, for month of September last. 


J. B. EDMONDS. 
Exutpir W. H.S. No. 12. 


NOVEMBER 1, 1880. 


Ree’d of J. H. Squier all dividends due to this date—Nov’r 1, ’80. 
J. B. EDMONDS. 


Exuipit W. H.S. No. 138. 


WasuH’n, Dec. 30, ’80. 
Ree’d to Jan’y 1, ’$1, dividends on money invested in vouchers, 
in full, of J. LH. Squier WN Co. 


J. B. EDMONDS. 
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Exuipit W. H.S. No. 14. 


Received of J. H. Squier & Co. dividends to 1st inst. on money 


invested in vouchers May 2d, 1881. 
J. B. EDMONDS. 


O77 Exuipit W. H.S. No. 15. 


Received dividends on voucher purchases to Ist June, 1881, of J. 
H. Squier & Co. 
J. B. EDMONDS. 


Exuipir W. H.S. No. 16. 


Ree’d of J. H. Squier & Co. dividends on voucher purchases to Ist 
July, 81. 


J. B. EDMONDS. 


Q. When Mr. Edmonds came to the office of Squier & Co. did he 
seem to come as a stranger or as having rights there ? 

(Question objected to by Mr. Wilson as leading and incompetent.) 

A. He came quite often, and as a man having business there. 

©. How was it in reference to his going behind the counter with- 
out asking permission ? 

A. I have seen him behind the counter quite often, and I never 
heard him ask permission. 

(Question and answer objected to by Mr. Wilson as incompetent 
and immaterial.) 

(). Was it usual for people not connected with the office to go be- 
hind the counter without permission ? 

A. No, sir. 
278  Cross-examination by Mr. WILSon : 
). Did you find any other receipts than these? 
A. No, sir. 
). Where were these found ? 
\. Among the papers of Squier & Co. 
Q. Why were they not found sooner? 
\. Because they were not discovered sooner. 
J. Have you made search for these papers before ? 
A. I have made search of the papers of Squier & Co., but not of 
the particular packages where I found these receipts. 

Q. Where was Mr. Edmonds’ safe in the office of Squier & Co.? 

A. About the middle Way On the east side. 

(). Behind the counter ? 

A. Yes, sir. 

Q. He could not go to his safe without going behind the counter? 

A. No, sir. 

JAY B. SMITH. 


Adjourned until Monday, April 6th, at 2 o’clock p. m. 
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279 Defendant's Testimony. 
WASHINGTON, D. C., March 11, 1580. 


Met pursuant to agreement. 
Present on behalf of the defendant, Mr. Wilson; present on be- 
half of the complainant, Mr. Willoughby. 


James B. EpmMonps, a witness of lawful age, called by and on be- 
half of the defendant, being first duly sworn, is examined by Mr. 


W Ibs IN! 


(). Some questions have been asked here of Mr. Smith, Mr. 
Squier’s clerk, concerning vowchers of Gen. Schwenck. Will vou 
please state and under what circumstances you obtained Pposst ssion 
of the vouchers referred to ? 

A. During a large portion of the period that I took vouchers from 
Mr. Squier as security one or more of Gen. Schwenck’s vouchers 
were among the number, and he told me that he had purchased 
them with my money, or given for them the money that [ had 
loaned him. 


Question objected to by Mr. tiated as incompetent. 


The Witness: At the time of Mr. Squier’s failure I had 

280 six of these vouchers, for which I had surrendered others 

upon the assurance that they had been purchased with 
money loaned by me or from collections made on my vouchers. 
After the failure I collected two of the vouchers with Mr. Sechwenck’s 
knowledge and without any protest that there was anything wrong 
about it. After that he told me that these vouchers had been given 
as collateral for a note or acee ptance which was still in Mr. Squier’s 
hands, and that he thought regs Mr. Squier, if pre the eamsie rs, 
should have given up the note or the me! ceptance. [ told him that 
| thought that was a question bet tween him and Mr. Squier; that I 
had known nothing : bout it, and that I had pure hema them in 
good faith; and, fina ly, in November or December, and possibly in 
January, | the other four being uncollected, it was agreed between us 
that we would leave it to the paymaster to determine whether or 
not they should be paid to me, and some time afterwards I was ad- 

vised that they went to my credit. 
251 Q. State what, if any, information was given to you at the 

time of receiving them or at any time before the failure of 
Squier & Co. that they were held as collateral for any paper which 
Squier retained. 


~ 


cl 
} 


Question objected to as incompetent. 


A. None whatever; on the contrary, I was told that they were 
purchased with collections of my vouchers. I took them in ex- 
change for other vouchers. 

@. You heard the testimony given yesterday by Mr. Schaeffer con- 
cerning Exhibit W. H.S. No. 1, with reference to the color and the 
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supposed ages of the inks used therein. Will you please take Exhibit 
No. l and state when and by whom it was written, when — by whom 
signed, and when and by whom the alterations therein, if any, were 
made ? 


(uestion objected to on the ground that witness has once made a 
full explanation of this instrument. 


A. This contract was drawn by me about the day it bears date, 
at which time I held Mr. Squier’s notes for forty-four thousand dol- 
lars, dated about May, 1882, and a memorandum of the same 

282 dateconcerning them. Aboutthis time we were to have hada 
settlement. I was urging a payment from Mr. Squier, but he 

had begged so hard to have a little longer time, and so he gave me 
a note for four thousand dollars which was to be paid in a few days 
and a note for forty thousand dollars which was to be paid later, as 
soon as he secured the loan he was expecting. In giving my testi- 
mony several days ago I was not quite able to recall the full par- 
ticulars of the execution of this contract, nor am I now, except that 
Mrs. Edmonds has recalled conversations to the effect that it was 
finally delivered at my house. I am inclined to think that it was 
drawn at Mr. Squier’s banking-house, but it is possible that it may 
have been drawn at my ofiice, and that 1 simply called in at Squier’s 
office on my way home. [ am not sure about that; it was drawn 
either at my office or at his office on my way home. I saw him 
justa few moments at his office. I was insisting on that four-thou- 
sand-dollar settlement and offered to redraw the note for forty thou- 
sand dollars—that is, take one note and a memoranda 

283 for forty thousand dollars. I think I did not have the note 
or memoranda of 1882. I think it was at my house, but he 

gave me such encouragement that he might perhaps cancel the four 
thousand dollars by the allowances or by payment that I think | 
left it with him, and on a subsequent date he came to my house with 
this agreement and notified me that he could not do any better, and 
he asked me to execute this agreement as it was, but called my at- 
tention to the fact that he could not make out certain parts of this 
writing. He said that I had written it with unusual blindness ; 
that my writing had always puzzled him, but that now there were 
certain words that he could not make out, and that I had ealled him 
Squier instead of Squier & Co., which was his business name. In 
the course of the conversation he called my attention to the fact 
that in describing the notes I did not say anything about their be- 
ing at ten per cent., and I found that I could not get the four thou- 
sand dollars settled, and I said to him, Very well, the other 

284 matters are undetermined. Ile or I, at my house—I think it 
was done at my house—went over it to make the writing a 

little plainer, a word here or a letter even. ‘There are some things 
in this that look as if they were made by him. I think they were 
possibly made by him, but I cannot tell how it was, for it is simply 
the making a word or letter a little plainer. What was done 
there did not alter the sense of the contract at all, because it 1s left 
just as it was, except that in describing the notes it says interest 
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at ten per cent., which was a fact, as the notes themselves show. 
Where it had said Squier it says Squier & Co., which was precisely 
as he brought it to me signed. If see several words where a word 
is made a little plainer by going over it, but without altering the 
sense of it. I do not think the agreement was changed in any 
material Sense. Judging as well as Can from the mk, I would say 
that the body of the instrument must have been drawn at my office, at 

{1 St., thesignatures made at his office with another ink, and- 


— 


280 the making it plainer was a at iny house at a subsequent 
time. At my house I ‘e him up the notes and the agree- 


7 


ment or memoranda dated Ma LV, "1889, and accepted this agreement 
and the two notes therein mentioned in their stead. I recall a por- 
tion of the conversation, because my wife in telling some one about 
it spoke about my asking him why he kept signing himself Squier W 
Co. when he wassimply Squier. His explanation was that that had 
been his banking-house name; that his correspondents all still used 
the hame, and that he preferred to retain it. [ had some other con- 
versittions, but they related to another matter and to other people. 
[ suppose I need not givethem. ‘There has been nothing changed In 
thatagreement since that time. It could not have been much time be- 
tween the time when I first drew this and the time when he deliv- 
ered it to me in the house; it could not have been very long. [ was 

thinking the other day that this was probably executed In 
286 his office. I had several such agreements and they were usu- 

ally done aul lis office, but al this time | did not have the 
agreement of ’82 with me. I had rone from the Commissioners’ 
office and did not haveit with me, and I had to go to my house to 
getit, and I let the matter run because the amount of the notes was 
precisely the same, and jt was on ly a matter of settlement. Mrs. 
Mdmonds participated in this conversation at the time. 

(). How was it with reference to the date of that instrument that 
the Instrument and the notes of which you speak were brought to 
ae" and left with you by Squier? 

That I cannot fix, but it must have been the same month. 
T oe morandum was very much like the other; it is a little longer : 
that is all; but the oanihge-mise of the notes were t thre same. 
(). It must have been during the same month ” 
A. Yes; 16 must have been during the same month; I do not 
it went over that 
257 (). The paper has been in your possession since that time ? 

A. It has. 

Q. State if any alterations, additions, or erasure have been made 
by you in that paper since the day when it was delivered to you by 
Mr. Squier as being a perfected agreement. : 

A. None in the least. [| am sure that there has been none. Of 
course, [ have left it with my attorney. I had it when Mr. Squier 
first got up, and I showed it to him and had it with me in the pres- 
ence of my attorney, Mr. Wilson. I do not think there has hone 
“ slichtest chan re made 1n it. 

This contract and this memorandum was the only one ever 


‘ 
t 
v1 
I)¢ 
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made when there was not a settlement of the amount actually due 
at that time? | 
A. When this was made there was a difference between us with 
regard to a month or some small item; I should say that it was not 
one hundred dollars either way, and he objected to making new 
notes, so we could get a settlement up to that date. On a settle- 
ment a new note and a new memoranda were substituted for 
288 thepriorones. That had occurred in 1882; it had occurred 
1 1881] and on other occasions, and every time the memoranda 
recited that there was so much invested in vouchers, and that the 
vouchers mentioned in the contract in every instance were in my 
possession ; thatI had that amount atthe time. When this was exe- 
cuted, for example, I had in my possession and in my safe forty-four 
thousand dollars’ worth of vouchers. It may have varied one or two 
hundred dollars either way, but it was substantially that amount. 
Mr. Squier always told me that my affairs were kept by themselves ; 
that they were not to be mixed with others, and that if I gave him 
vouchers to collect it was that money only that would go into the 
new voucher. 


All testimony that is contradictory or in addition to the agree- 
ment 1s objected to by Mr. Wilioughby. | 


The Wrrness: I will Say that the forty-fou ‘thousand dollars for 
investment in the purchase of vouchers referred to in this 
259 agreement were actually in my possession when this agree- 
ment came to me, and so it was in every case and with every 
agreement that I ever made with him. The memorandum was 
simply a statement as to the amount that I then had and the loan 
as it stood at that date after making proper credit. I think that | 
have stated that there never had been any written agreement between 
us other than the notes, until we wished to take some of the vouchers 
for collection, without at the same time giving me others in lieu of 
them. 

(). By the order of the court the safe in which your vouchers were 
placed was opened and a schedule made of the contents and filed in 
court. A copy of the schedule 1s presented herewith and marked 
Exhibit W. H.S. No. 7, and is as follows, to wit: 


Exuipit W. H.S. No. 7. 


[In the Supreme Court of the District of Columbia, Holding an 
Equity Court. 


THERON C. CRAWFORD et al. ) 
vs. | Kquity, 9051. 
JostAH H. Squier et al. 
290 It is ordered that the defendant Squier may indorse such 
of the vouchers claimed by Mr. Edmonds as are made pay- 
able to Squier himself, and which were turned over to Mr. Edmonds, 


14—245 
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under order of the court. 
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A: FY , RI OR. i satermiticciinibninmin 140 
292 A.V. Jaynes PED ciitintincwinsidimmainaden 140 
A. ¥. da7RGS, AUER «nomen cnbtieaiiaaleiclgiial 140 
Muveckenceten sesamiae aa tee sa ene 195 


r 


. B. 


(). Will you please state what disposition was made by you of the 
vouchers described in the foregoing schedule ? 

A. As I understand it, the vouchers described in the schedule 
which | now ig sent was tendered by me, under the order of the 
court of equi throu oh my attorney to the attorney of the receiver, 
and sas dhaadine & guanine aieeii 

(). State what vouchers have been collected by you and what 
Sums have been received by you. 

A. A little over fifteen thousand dollars. As | foot it up it is be- 
tween fifteen thousand three hundred and fifteen thousand five 
hundred. 

(). You ate asked to furnish a statement of the respective vouchers 
that have been collected by you. 

A. I present herewith a list of the vouchers and the amounts 
D that I have collected. Said list is marked Exhibit W. H.S. 
No. 8, and is in the words and figures following, to wit: 


~ 


» Dé 


Exuipit W. H. S. No. 


I a isacisinsicntanen vic ieninmrnanecsionin aii tamil anaemia mea 233 33 
a ee ee ee ee ene - 150 
a il a al sd ioaidainiesant nie ainbdakael 1d0 
Mullins .- -.-- ee ey er Gatacmntniadtiaiiegieatia as 157 50 
Se Ee eee ee a ee TT ee 116 67 
RD sais n toi etna mi pinnacle sttendeneetiedsanliitieidiiad 162 50 
a ee ee ae eT ae ete 165 26 
I aa. ie. ss oe sissatinan nine gbinsidtnunideseaebea diame 116 67 
Schrinet ts sn ilhi ieee ta iia ane a ~~ — 175 
Nain be tieashce nicehinnstrtacoh sienna wecnanaliatieath a cee 216 67 
edie ie cee atniin onset deiiin mci ae a meee 131 25 
Re a te aE mee anal aa 162 50 
a ie —s 175 
ee a a a a a hee ne 150 
ER ae ee ee ee ee Er Nee 162 50 
a a ee ee nT 37 50 
SN te: ccttecinenitenichienivep anime ahhh Sean annie giaininda eeiaieanime 146 66 
ne ee ee ee pee eee VO 


ERT LTT ALE STE a al etl 210 
RR Se ne ee ee eee ae et ee ao 157 930 


Swift... .- Pr ee nee Te a ee 7 137 50 
OS’ ELROD ALR TAO AR MOT NT TOT Le Zao 3a 
Ci ELT aT Le Nee TT eee ET 291 67 


Be I scssithih sasninsaidnirahcecnieensiaaibi lia biaaeaiidaiaiaiaeidiniiadbeea aed, ial 210 
I aesics: si atenien tain snip innich tan indieapneasaniineandianibiiinmaitinadl 146 66 


LeVy ..- 


6 


Wolf_____ 


Belger 


Jones yee 


Wolf. -- 


Stottrand —_- 
Richmons 
Forsythe ee 
McDougal 


(Clotton 
Cotton 
Huxford 
io; — 
Kirkman 
a 

Lowe 
King 
| rou! 
Swift 


LOS JES 


i _— 


Schwenck in 
Humphries - , 
Sechriner ecmitiias a 
Co  — 
a 
Swift - 
294 Levy . 
Converse - 
Schwenck _- 
Kirkman____.- 
i ia 


| Iz. — 


LUT Wa. 


a 


King 


——_—.—- -— <— — 


Mel ougal Cee: 
‘Throckmorton 
Throckmorton 


Hurr .... 


Swift.—_- 


King -_-- ‘ 
i: ene 
,, pe 
3) ; 
King Gasaniiites 


Mullins - 


Kirkman_____. 


Schwenck 


———— —— — a 


a eee 


Schwenck cc -7 __. 


Payne 


House iach alli en te aan tate sei tenets eaten dain 


~ er ee 


. WILSON, KECEIVER, 


&£C., VS. JAMES B. EDMONDS, 


- —— — ft a cc ee te — 
— —_— = — — — = - _-_ - ~~ ee ee — —_ * — SS ee ee 
_ =- _—_—_—_ om ——— a ee Ge ee ce Se 

- = ————_ ~~ —— — a —— 

- —- = ——< ——<— = _ _ - —- 
eo - - ~ ~~ = — 

~ ~— ~ ————-— ~_ - 
- - ~ — oe - —~_—— << ———_— —— 
~~ - -_ - ~e - ~ me —_——— om 
_ - = _ _ ~ _——_—— << << ae 
— — = _— = —— a — a 
—_ —- - a —_——-— — 

— ~ —— — 
— ——_ ——_—— <= ——_———_- — — a 
_ eh —— — a mm ee 
~ ——— KF ee oF a ae ame met Ge Ge ~_—_— ti ~ 

—-= —_ = — - _—_——— <« —— ee a ee ee oe 

—- = -~ -————_ ~ -— = — «<— <= = =p 
= —~ — — _ — kk - = oe a 
-— ie A ee ee _ — =- _ 
—__—- —- a dn a — _ ~ 
——_—— a << = — ——— — = 
—_ - -—- ~ 
a — = ~ _ - 
— — -—— a _ 
— ~ —_— —_—— —— a —-—— _ —— 

_ ~ ———_—-— = ~ -——_—— — - 
——_—- « — ~ —— a a oe _ -——_—-— =— << « 

—— — _ -—— ——_ —< 

- - «= a —— _— oe a ce ~ — ~~ 

——s ~ — — ~ — ee — a om - 

_ -——— — = — ~~ ~« _— a am 

-~ — -_ a —— ee  < om ——_ oe << — —< 

_ - _ ~ a - —— <n — —— oo oe a 

- — —— -_ a a a a: liana i 

_ _ ~ - — —_——- ——— = — <- <= < oe 
a —_—— oe a oe —— << —— 22 oe we ee oe 

~~ —_ — ee a a ee ee ae ee ee Gee ee eee ee ee et ee oe ee ee ne 

_ ~ ~ = — —— oe <a < —— oe oe ae eee oe oe 
— — ~ -- -— ee ee ee ee ee ee 

— ——— = _ -— a ae a: me ia — = 
-_—- ——_ a ee a a a a ee ee ee ee ee ee ee ee oe = 

— = iit a ee 

— = = ~~ _ —— eee ee ee ae — <a 

-_ ——— 2 Ge ae ome ——_ — 

a= ———_ a eo oe a a ee ee ee ee ee ee me — - 

—— — <— — = a —-— —— a ao — a rm sa 
- -_ ———— << = _ << ne am — = a 
— or a ee ee ee eee ——<— « _— — = - — — 
_ —— — a ms © lie ee ee ee 


alee ee ee ee ee ee 


140 
140 


17 
Li. 
157 
197 


> 


oy 


JESSE B. WILSON, RECEIVER, &2., VS. JAMES B. EDMONDS. 109 


| a a ae Ee ee ee ee The 157 50 
Trout ..-. ss siete ah dicen alta ita Ea) ee a ee ee 1381] 25 
I scat ies el bal ll tea: SN aa onc ek Macaial 216 67 
Trout sl Mian ig i inning al ie iil sng iit a i i 13 25 
on CNET ee a TE sasenneati 210 
aii aa a a eo 157 50 
Tn eee Pe ee Nee Tea En ae ee ee, 150 
Sg, en NR ay ne Ae oe RTC Ser 175 
TL Te PER TA EM a ee 210 
eee ae ee eee ae 175 
a ae are ae ye ae eal as _ 1s] Yd 
EE RS aR PR! ON NMS I ER CTO Or ee 210 
Re RC ae eee ee eee A eC ey ee Layee 162 50 
I iin secant sche sti i tala a ald tate a 140 
Eee ‘iridinistbiiapasi siti line seat sesaisiiiiitinniaineniist aes ina 137 50 


Exhibit W. H.S. No. 8. 


Q. The vouchers not described in either of these schedules vou 
still have? 
A. Yes, sir. 
295 ' @. Have you made a statement of the amount due you 
from Squier & Co. at the time of the failure? 

A. At the time of the failure I had received ten per cent. interest 
on my loan and an excess of four thousand one hundred and sixty 
dollars. 

(. So that there was due the principal less four thousand one 
hundred and sixty doilars ? 

A. Yes, sir—that is, there was that offset which Mr. Squier was 
entitled to have against the forty-four thousand dollars whenever 
there was a settlement. | 

(). Counting the interest at ten per cent.? 

A. Yes, sir; at ten per cent. 

(). So that there was due at the date of the failure forty-four thou- 
sand dollars less four thousand one hundred and sixty ? 

A. Yes, sir. 

(). Please state whether in reply to the request of counsel for the 
complainant you have produced the voucher of Colonel Forsythe 

and his letter concerning the genuineness of the letter. 


296 A. Yes, sir; I now produce for inspection the voucher of 
Col. Forsythe for September, 1854, for the sum of $333.33, 


together with one of his letters, in which he declares it to be a for- 
gery. : 

The Witness: I wish to make a further statement. The counsel 
for the complainant asked me the other day about Squier calling 
the money that he had paid me dividends... I remember a conver- 
sation in which he told me that he called what he paid me divi- 
dends. He said that his payments to me were not like those to 
any one else; that theirs were plain interest or plain principal, but 
mine was a little of both, and as it was only what my money earned 
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he thought that dividend was the proper name for it, and so that 
was what he would eall it I could not think when I was — 


before what his « x planati ion was. I knew that there was something 
about it, but I could not recall it. 
‘The foregoing statement of the witne SS 1s o} ected tO by Me. Wil- 
loughby. 
Cross-examination by Mr. Winntouvuaney 
297 (). At what time did you say that Mr. Squier gave you 


these vouchers of Gen. Schwenck’s? 

A. Before his failure, and probably at different times, but I can- 
not recall the exact dates They were take | 
vouchers that I let him have 

(). Can you recall any particular time that he delivered these 
vouchers tosyou? 

A. Yes. Hedelivered some of them among the last vouchers that 
[ received from him, which was probably less than a month before 
his failure. 


Q. What amount of vouchers did you receive at that time? 
A. I eannot remember the exact amount. The last time that he 


gave me vouchers he said, | want so many vouchers, and here is’an 
equal amount in place of them. 
(. State, according to your best estimation, what the amount was. 
A. There were several thousand dollars, but I cannot tell you thi 
exact amount. 
Ten or fifteen thousand dollars? 
298 A. No; not ten or fifteen thousand; not so much as that. 
[t was a few thousand dollars; more likely from three to six. 
It is mere guess-work. 
(). What other vouchers were delivered to you at the Same time? 
A. There were some of the naval allotments and some others. | 
cannot reeall all of them. 
Q. How came he to particularize Mr. Schwenck’s vouchers at that 
conversation ? 
A. Idonot think he particularized. He particularized him before 
when he gave me vouchers. 
Q. When was that? 
At different times. 
Q. But at some one particular interview he took occasion to say 
that he had sing ised these particular vouchers with your money? 
A. Yes. Once or twice I wondered at Mr. Schwenck’s selling his 
vouchers, for 1] vine send that he was a rich man, and I asked espe-’ 
cially about him, because I was surprised to see his vouchers on the 
market. and that led to the conversation. I recollect it. because 1] 
told Squier that he had once represented Schwenck to me as being 
a rich man. 
299 Q. When was that? 
A. I eannot give the exact time. It was when I took the 
vouchers. He told me that he had purchased them with my money, 


= £ 
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or perhaps it was when he took somebody’s else voucher and gave 
me that instead. 

() You cannot reeal] any special occasion ? 

A. No; but I recall two or three such conversations. They oc- 
curred from time to time. I recall similar conversations in regard 
to other persons. 

(). I understood you to say some days ago that at the time this 


d 
[= Exhibit No. 1 was made it was made at the office of Mr. Squier, 
‘} and that al the Same time you made another writing, of which this 
Te “ened. a 
: isan amendment. 2 hat do you say about that now 
5 -A. It was either at mv office or at Mr. Sq uler’s othe 
(). You drew ae two papers on that day. Is cary sonnei’ 
{ A. On that day I had the other one, but it was objected to for 
v several reasons. When I came to draw it | saw that it was 
ae OULU not sufficient. so I drew a new one, which was a little clearer. 
Ile sald that he eared nothing ior a duplicate. ‘That Con vVver- 
sation was at his bank. I had this agreement at his bank on that 
day. | 
| Q. You mean that you had his first memorandum at his bank 
that day ‘4 
A. | had th 1S, beeause I left it there 
(). Did you 1 have the first? 


4 A. Yes, sit ¥ 
(). He objected to the first, because it did not provide for the ap- 
plication Ol oe money received to the notes ? 

A. Now you are referring to what I told you about the contract 
of Septem be r, 1851. : 

(). No; I am referring to Exhibit No. 1. 
A. You are asking with reference to what I answered with regard 
to the contract made in 1881. In 1880 I drew a contract, the one 
you have produced here. 

. I am not inquiring about that now. 

A. What you impute to me is what I said about that. I think 

Vou ae incorrect. I think I had the second one there and 


 — 


i OO] that was imperfect, and I think I drew the draft of Exhibit 
No. 1, but that was only the first draft, and it was such that 


it was of no use and was destroyed on the spot. I drew that at my 
office or I drew it at his bank. It was defective; 1t was on a small 
slip of paper. The other one I drew on a full sheet of paper, either 
at my office or at his bank 

@. Am [ right in understanding you to say that the objection 


c ° 


a, £ 


i. which Mr. Squier made to that imperfect paper was that it did not 
provide for the application of money rece ived by vou to the notes ? 
~ A. Yes, sir: that one in 1580. 


@. IT am 1 speaking about the contract of 1883. 

A. I think vou get the thing mixed. I notice in looking over 
the testimony that it is written out as though you were talking 
about one and I am talking about another. 

This Exhibit No. 1, as it was drawn up without corrections, 
does not provide for the application of the moneys received by you 
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to the notes. Was the other paper drawn up by you on the 
302 same day like this in that respect ? 
A. I cannot tell what the other one was. It was destroyed. 


[It was less formal, but it was intended to have been substantially 
like this. It was one which I told him he might make into a du- 


plicate if he eared for it as a memoranda, but. as he eared nothing : 
about it, it was destroyed,and of course I cannot tell whether 1t was ; 
exactly like this. I know that there was nothing to credit any- ce 
thing on except the notes, and this was simply a memorandum con- } 


trolling the loan and the use of the money which [ loaned him. 


The answer, so far as not responsive to the question, is objected 


to by Mr. Willoughby. 


The Wirness: I will say this: If the former contract expressed 
the real agreement it did correspond substantially with this, but as 4 
an act of memory | cannot say positively. That, however, was the ' 

“ . , . 
real agreement. We never had any other agreement and there was } 
never any other understanding between us. It was a loan, ie 
303 and the contract simply declared how the money was to be 
used, and in the absenee of that use it Was to come back to me. 


The answer, so far as not responsive to the question, is objected to ' 


by Mr. Willoughby. 


Q. I understand that when Mr. Squier came to you he proposed 
to pay you profits of one and one-half or two per cent. per month, 
but that you told him you would not take but ten per cent. per 
annum. Canvyou account for having drawn up this contract for 
LSSO and any other contract that you may have drawn without 
providing for the application of moneys received to the notes ? 

A. What he proposed LO pay me Was one and one-quarter per 


cent. per month. There never was any contract that became such, 
in fact, between us, except that he should have credit on the notes 
for anv excess over ten per cent. That was the original oral con- 


tract, and that went into every contract that ever passed between us 


as such. ‘ 
304 Q. When you drew up that writing of 1880 it was to ex- 
press your idea of the understanding between vou, was it } 
not? / 
A. It was, but it did not. 
(). It did not express your own ideas of the contract ? 
A. Not in that particular. 
Q. When you drew up this agreement did it express your idea of j 
the contract ? } 


A. Except in that particular it did, and the moment he suggested 
that that should be put in I said all right. 

@. Can you account for that being left out both times ? 

\. Yes; the understanding was that 1t was a loan, and it was in- 
tended for nothing but a loan. All there was about the contract 
was to control the use of that loan and the securities which I held. 
The only cause for ani contract was that he asked me to loan him 


‘> 
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back a part of the securities which I had. The note itself 

305 was part of the contract and was referred to in it, and the note 

itself declared that I was to have only ten per cent. interest. 

The answer, so far as not responsive to the question, is objected 
to by Mr. Willoughby. 


(. Can you tell why, if the understanding was that this was to be 
simply aloan at ten per cent., you provided in the agreement. that 
he was to pay you monthly profits at the rate of one and one-quarter 
per cent. on forty thousand dollars and one per cent. per month on 
four thousand dollars? 

A. He asked me for the money as a matter of favor to enable 
him to deal in these vouchers, representing to me that it would be 
a great accommodation for him to use my money in that way, and 
that he would pay me one and one-quarter per cent.a month. The 
contract would have been simply for ten per cent., but he said I will 
pay you fifteen, and the excess over ten you can apply on the notes, 

and as he kept coaxing me to let him have larger sums | 
306 simply settled with him by giving him money for the excess 
without taking notes for it whenever we had a settlement. 


The answer,so far as not responsive to the question, is objected to 
by Mr. Willoughby. 


The Witness: The reason why it was one and one-quarter per 
cent. on forty thousand dollars and one per cent. on four thousand 
dollars was that the forty thousand dollars was to run for some 
time, and one per cent. on four thousand dollars made it precisely 
the same sum that he had been paying me since May, 1882. He 
begged me not to make it any larger amount. The four thousand 
dollars was to have been paid in a few days, in which case I should 
have charged him nothing for that. It resulted from my accepting 
his proposition and from his refusing to make the payment one 
thousand dollars a month, as I asked him todo. I asked him to 
reduce the loan a thousand dollars a month. 

(). I asked, if this was made simply as a loan, why did you 
oO7 provide that profits should be paid in that way ¢ | 

A. Only because that was the Way that he put it. There 
was no special reason for it, except that he put it that way. 

(). You wrote the agreement, did you not t 

A. I wrote as he proposed it. There Was a long time when there 
was no agreement at all; nothing but the notes. 

Q. In this agreement marked Exhibit No. 1, on page 2, line 11, 
there appears to be the word “interest” written over the word 
r profit; ” is that correct ? 

A. I think not, but it may be so. 

Q. Can vou not see by the appearance of the paper that there has 
been an erasure there ? 

A. | really cannot tell. I do not know whether that 1s so or not. 
All that I know isthat if it is so it was made probably by him. He 
spent a part of an evening at my house, at which time we had this 
paper and the whole matter was discussed. 

15—245 
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(). Can you give any reason why, when you wrote at the bottom 
of this paper that an erasure had been made before execution, you 
did not also note this erasure in line 11? | 
308 A. No; I don’t know, and I don’t know why the erasure of 
the word “therefore” was not noted either. I don’t know 
whether I noticed it at that time, if such it be. 
(). Can you give me any reason why, when you commenced 
stating the changes that had been made, you did not complete it at 
that time ? 
A. No; inadvertance probably; neither can I explain why the 
addition of “ & Co.” was not noticed. It was probably not thought 


of. I am inclined to think the “ & Co.” was put in by Mr. Squier 
himself, and I don’t know but that this word “interest” was writ- 
ten by Mr. Squier himself. 

(). You don’t know about that? 

A. No; J cannot tell you. I don’t know why any of the erasures 
were noted, because there was no real necessity for it. 

(). These last two lines were written by you, were they not? 

A. I don’t know whether they were or not. ‘The first one was, 
but I should think that the last two or three words of the next line 

were not. 
309 (. In whose handwriting are they ? 
A. I don’t know in whose they can be unless in Squier’s. 

They must be either his or mine, and I am inclined to think they 
are not mine. I think the preceding words are mine, but that is 
something about which I would not be positive. I think that the “rs” 
in “ youchers,” that has been made plainer, was put in by Mr. 
Squier. [I think that the word “ cent,” where it Is written over, Was put 
in by him. He ran over it, and where he saw fit to make a change, 
and where it was satisfactory to both of us, he made it. I gave him 
up the old contract and the old notes and took the new one. 

Q. | understand you to say that the amount of the notes held by 
you in May, 1882, was forty-four thousand dollars ? 

A. Yes, sir; I will not say that it was just forty-four thousand, 
but that is my impression. It must have been not far from that. 

Q. And the same amount was, of course, held by you in August, 
ISS5 ? 

A. Yes; I know that that was the amount in 783, and it 
o10 eould not have been far from that in 1882, but I cannot be 
sure of the exact amount. 


JAS. B. EDMONDS. 


Wasutnaton, D. C., April 6th, 1885-—2 o’clock p. m. 

Met pursuant to adjournment. 

Present on behalf of the complainant, Mr. Willoughby; present 
on behalf of the defendant, Mr. Wilson. 

SPENCER M. CLARK, a witness of lawful age, called by and on be- 
half of the defendant, being first duly sworn, is examined by Mr. 
WILSON : 3 

(). State your name and occupation and whether or not you are 
of lawful age. 
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A. My name is Spencer M. Clark; I am employed in the Agri- 
cultural Department, and I am 73 and ? years old. 

Q. State what knowledge of and what experience you have had 
with the microscope and as an expert in handwriting and writing 


inks, 
A. I have worked with a microscope, more or less, ever 
311 since I left school. I have been examined as an expert in 
—_ handwriting since I was five and twenty years old. I have 


had more or less experience with the properties of ink in being ex- 
amined as an expert in handwriting. 
(). You were chief of the Bureau of Engraving and Printing at 


one time? 


© \. Yes, sir; I originated that bureau and ran it for eight years. 

(). lave you seen the paper that is in evidence in this case 
marked W. H.S. No. 1? 

A. I have. 

(. Will you state whether, in your opinion as an expert, a m1- 
croscopist by the use of a microscope could determine the respective 
dates of the writings on said paper made with different inks? 

Objected to as incompetent. 

A. I could not without knowing the constituent parts of the ink 
and of what materials the different inks were made, the reason 

4> being that one kind of ink might be affected by the atmosphere 
much quicker than another. 
4 o12 Q. Taking the body of the paper writing to have been 
¥ written in August, 1883, state whether, in your opinion, it is 
| possible to give, with anv definiteness or certainty, the dates of cer- 
| tain additions on said paper, and particularly of the last line in the 
agreement—that immediately preceding the signature. 

Objected to as leading and incompetent. 

A. I cannot say what is possible. I can only say that I could not, 
by the use of the microscope, without knowing the constituent parts 
of the ink, determine anything about the dates of the writing. 
What 1t is possible to do I don’t know. 

(). Have you ever known or have you ever heard of the micros- 

6 copist undertaking to determine definitely by inspection the dates 


on which writings were made ? 
A. I never have. 
4 Q. Assuming the paper writing in evidence to which reference 
| has been made to have been written on the Ist day of August, 1883, 
can you give any opinion as to the date when the last line of 
513 said writing was written ? 
A. No opinion that would be of any value; it would bea 
mere guess. 7 
(). You have examined this paper through a microscope? 

A. Through a magnifying glass—yes, sir; not very closely, but | 
have looked at it casually. I brought no magnifying glass with me, 
but I have locked at it through one. 

“rr Q. Of what value is a comparison of a writing made on a certain 
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day with other writings supposed to have been made on or ai about 
the same time, in determining the ages of the respective writings ? 


Objected te as incompetent. 


A. If the examination was confined to a microscopic examination, 
[ should think it was of very little value. 
Q. In determining the age of a certain writing by comparing it 


with other writings madeon a known day, on what condition would — 
a microscopist rely in making up his judgment as to the date of the 

respective writings? 
O14 A. I should first want to know that the inks of the two 

writings were of the same character, and then, in addition to P 


my microscopical examination, I should want to use some chemical 
test. 

(). In comparing writings with other writings made on a known 
and definige time, of what value would such a comparison be, unless 
it were known that the inks were identical or similar? 

A. Unless the inks were identical it would, in my opinion, be of 
very little value. 

Q. Would similarity of inks in their appearance be of any value 
or consequence in making a test 7 

A. I have already twice answered that question. Unless I knew 
the constituents of the two inks I should not at all rely upon any 
microscopical examination. Ger 

Q. Will you please state whether, in vour opinion asa micro- 
scopist, the last line in the writing before the signatures appears to 


be very much fresher than the other parts of the paper ? . 
815 Objected to because the witness has already stated that his 
opinion on that point would be of very little value and mere 
guess-work, and because he has already said that he could not de- 
termine without knowing the ingredients of the two kinds of inks. 
A. I do not suppose that the microscope gives me any clue to the 
dates of the writing or to the times they have been exposed to the 
atmosphere, unless [ know the ingredients of the inks and unless | 
know that they have been acted upon alike by the atmosphere. 
Cross-examination by Mr. WiLLouGHpy: es 
Q. When were you first spoken to by Mr. Edmonds in relation to 
this paper? 
— 


A. I have never been spoken to by Mr. Edmonds. I don’t know 
him. 
Q. Or by any one else ? | 
A. Mr. Wilson has spoken to me about it. 
Q. You say that you have examined this paper with a magnifying 
glass ? 
A. Yes, sir. 
316 Q. Have you examined it with a compound microscope ? 
A. No, sir. 
Q. You examined with a magnifying glass of how great power? a 


&* 


JESSE B. WILSON, RECEIVER, &C., VS. JAMES B. EDMONDS. 117 


A. I should say that it was of about ten diameters; I have not 
measured it. 

(2. Have you ever before been exatnined as a witness in regard to 
the different dates of writings? 

A. I do not now remember that I have been examined as to dates : 
miy ex perience has been chiefly in the COM parison of handwritings 
with each other to prove supposed forgeries. 

@. Do you know whether or not these are different inks in this 
paper ¢ 

A. I know nothing of the inks whatever. I never haveseen them. 
I have only seen the handwritings there—— 

(. You are an expert in eémparison of handwriting, but not so 
much an expert as to the different kinds of inks and the dates of 
writings ? | 

A. Not as to the dates; but | am familiar with the different kinds 

of inks, because I have made almost every variety. 
O17 ®. You have made no chemical examination of the inks 
| upon this paper? 

A. None whatever. 

rn Of what is common writing — composed ? 

The inks most in use now are aniline inks. They are also 
3 from nut-gall and various other substances. 

@. Can you name the substances? 

The ordinary ink of commerce used to be made from nut-gall. 

@. Anything else ? 

A. Yes, sir; different preparations were used by different people. 

@. Can you name any other substance ? 

A. I have seen an ink made from Frankfort black. I have seen 
an ink made from common lamp-black. 

@. What other ingredient do you add to nut-gall to make ink? 

A. Vinegar will make an ink with nut-gall without anythmg 


Q. Will nut-gall alone make ink ? 
A. Not without some acid to act upon them 
Q. What is used to make a purplish ink? 


318 A. The purple ink that I am acquainted with is an aniline 
dye. 
@. What is black ink made from? 
A. I have already said that it is made from an aniline dye and 


from other substances; nut-galls and various kinds of b asks 
Q. Have you made the colors of inks a special study ? 
A. Not of writing inks. I have made the colors of printing inks 


a special study. 


(. You are more familiar with printing inks than with writing 
inks ? 

A. I do not know that I am more familiar with it. [am more 
familiar with the manufacture of it, but [ have used more writing 
ink than I have printing ink. 

Q. What are the properties of printing Ink as compared with the 
common ink ? 
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A. The first difference is that the writing is very much more fluid 
than the printing ink. 

(). What different ingredients are there in printing inks? 
old A. The basis of all black printing inks is lamp-black. 

(). How long has it been since you have done any Con- 
tinued work with the microscope ? 

A. I use my microscope occasionally ; sometimes a half a dozen 
evenings in a week, and at other times not more than one, depend- 
ing upon whether I have anything to do with it or not. 

(). Have you ever compared writings of different dates for the 
purpose of seeing how long a time had intervened between them ? 

A. Not to ascertain the length of time between them, but I have 
experimented to see 1f one was of a-more recent date than the other, 
notably in the case of the trial of a man where there was a name 
written on the inside lining of a boot and it had been written over 
by another. They wanted to know whether [ could take off the 
upper writing without disturbing the other, and I told them that I 


could do so if it was of a more recent date. They sent it to me, 
and I did it, thus showing that the Upper one Was written 
320 last In ot _— words. | took off the more recent wit! il little 


oxalic acid and left J. W. Booth’s name cnlamaile That 
is the only case that comes to my mind where I had anything to do 
with the di fference of dates. 

@. Any ink changes in appearance by the lapse of time, does it 
not? 

A. Yes,sir. I do not know of any ink that is absolutely un- 
changeable; I think that India ink comes the nearest to being a 
unchangeable ink. 

@. You could generally tell whether ink was freshly written 
within a few days or whether it was written within two or three 
vears, could you not ? 

A. Yes, sir; by the use of reagents. I[ could not, with my knowl- 
edge, by the aid of the microscope alone. 

Q. Does not writing which is freshly written appear different 
even to the naked eye from that which is old? 

A. I should not think that there would be any strong difference 

if it were written with the same pen and with the same ink. 
O21 (. You think, then, vou could not tell as to the date of a 
writing whether it was one month or five vears ” 

A. I do not think I could tell the difference in time. I should 
not like to set any limit, but I should not look at it with a micro- 
scope with a view to determining the date of a writing; I mi 
perhaps, use it In connection with reagents. 

Q. Suppose an expert should testify that he made it his business 


— 
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to examine the dates of writings, and that he had kept writings along 
from time — for several years past, and that in comparing this writ- 


ing with some one of those he should say or undertake to say within 
the period of a year or two as to when the one was written, are you 
prepared to say that the testimony of such an expert would be of no 
value? 

A. No; I do not pretend to judge what other people can do. Iam 
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only telling you whatI can do myself. I do: not propose to limit 
other people’s knowledge by my own. 
322 (). Can you tell if there are different inks in this writing 


which hi as been presente ‘id to you ? 
A. Yes, sir; my impression would wie at they were in different 


Inks. The sional ure here appears to be blurred; perhaps it may 
have had a blotter put over It. 

(J. Are the signatures in the same ink with the body of the 
paper: ¢ 


A. This lower signature appears to me to have been written with 
one kind of ink and then touched over in 1 spots with another kind. 
That is the visual appearance. The other signature seems to have 
been written at the same time. . 

(). With the body of the paper ¢ 

A. I do not think itis clear from this; it may be, but the ink 
appears LO have been taken off by a blotter or some other process, 
so that it appears to be lighter than the other. The body, apparently 
has not been blotted, but one has been used upon the signature, 
which would take off more or less of the ink and leave it lighter. 

(). Are the two signatures in the same ink ? 
323 A. For the reason 1 have already given I cannot draw a 
positive conclusion with regard to that. upper signature. 
Blotting a piece of writing has about the same effect upon it that 
would be produced by diluting the ink with water. 

(). What has been you- occupation for the last ten years ? 

A. It has been various. lor the last two years and a half I have 
been in the Agricultural Department. 

(. Have you been in any business requiring especially the use of 
the microscope ? 

A. Yes, sir; prior to that time I was employed in getting up ma- 
chinery for the manufacture of screws and building screw factories, 
and in making that machinery I used the microscope a great deal. 
| spent some two years in making the machinery. 

(). lave you bee he ngaged In any business which re quire “1 the 
use of a micros scope in connection with writings or with inks? 

| A. Not within the past ten years 
o24d (). Can you tell the different kinds of inks and of what 


<- 
‘, 


they are made without a chemical examination ‘ 
A. No. sir. 
). Are you aware thatan experienc- expert can ? 
A. No. sir 
{- You don’t know whether the y can or not f 
A. [ do not put a limit to other men’s abilities. I do not know 


ui ny body that Cali do it. 


SPENCER M. CLARK. 
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(. Can you tell the different black inks of commerce and of what 
they are com posed without a chemical test ? 

A. I can tell almost all the prominent black inks of commerce 
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sulphate of iron is usually employed; the sulphate of copper 1s 
sometimes used. : 

(). What is used in making purplish ink ? 
d28 A. Extract of logwood sometimes 


Cross examination by Mr. Wi1son : 


(). Can you state in what ink the body of this paper was written ? 


i" pS 


A. I consider it to be written in a copying fluid, and it is very 


eA similar to Carter’s, but I did not make an extended test to deter- 
mine the particular kind. 
(). What are the other two kinds of ink used ? 
A. One is an aniline ink, and they are made by a great number 
‘ of manufaeturers. I have made them myself, and any one can 
make them. ‘The other I formed no opinion about. 
EDW’D M. SCHAEFFER, M. D. 
329 In the Supreme Court of the District of Columbia. In Equity. 
Jesse B. Wiison, Receiver, etc., ) 
vs. - No. 9245, Eq. Doe. 24. 
James B. Epmonps. j 
| hereby certify that the foregoing depositions were taken down 
by me in short-hand from the oral statements of the witnesses under 
— thie authority of an order of the supreme court of the District of 
( lumbia designating ne as the examiner in the above-entitled 
; cause. Said depositions were by me transcribed, and, having been 
4 read over by the said witnesses, were subseribed by them in my pres- 
ence, said witnesses before testifying being duly sworn to testify to 
the truth, the whole truth, and nothing but the truth. 
| further certify that I am not of counsel or otherwise interested 
in said cause. 
WM. HERBERT SMITH, 
Kramine r un Chance ry. 
Kees not paid 
WM. HERBERT SMITH. 
et) Stipulation LO Cal ndar ( aus: Filed April 6th. 1SS6. 
; 
In the Supreme Court of the District of Columbia. In Equity. 
Wiison, Receiver, ) 
tase 8 S No. 9245. 


EDMUNDS. ) 


[t is hereby stipulated and agreed that the above-entitled case may 
be placed on the ealendar for hearing at the April term, 1885. 

It is further stipulated and agreed that all the books of Squier and 
Company may and shall be considered in evidence and can be re- 
ferred to by either party in the hearing of the case. 

It is also stipulated and agreed that the report of the auditor on 
the liabilities of Squier and Co. filed in the case of Crawford vs. 
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Squier be considered in evidence in this cause and accepted as being 
a true statement or summary of the indebtedness of Squier «& Co. 
(without reference, however, to the claims of the receiver against J. 
B. Edmunds or general or other claims not before the auditor). 
W. WILLOUGHBY, 
Sol. for ¢ ompl't. 


NATH’L WILSON, 


Q’ ne if & 
Sol. for Def't. pa. 

; 

; - = : cual ” " — s 

oo De CT Ce of Special lerm Disnrissing Bill. Filed June aa LSS5. ; 

| ' . nae ald | Wi 

In the Supreme Court of the District of Columbia. 
Jesse B. Wiison, Receiver, Comp!i't, ) ' 
US. - Equity No. 9245. , 
James B. Epmunps, Def’t. } 

ryxt° “ . , . . ° 4 

[his cause coming on to be heard upon bill, answer, replication, 4 

and testimony, and after argument by counsel— ae 

[t is ordered, adjudged, and decreed by the court in equity sit- f 

ting this 22d day of June, 1885, that the bill of complaint be, and ; 


the same is hereby, dismissed with costs. 


And from this decree the plaintiff prays an appeal to the court in 


gseneral term. 


W.S. COX, J. 
doe Filed June 30,1885. RR. J. Meigs, Clerk. 

In the Supreme Court of the District of Columbia, the 30th Day of 
June, 1885. 


Jesse B. Witson, Receiver, &c., Plaintiff, ) 
US. >No. 9245. 


JAMES B. EpMonps, Defendant. 


The plaintiff having appealed to the general term from the decree 
pronounced herein on the 22d of June, 1885, in the equity court, 
and Samuel H. Walker, surety for said appeal, for themselves and 
each of them, their and each of their heirs and personal represent- 
atives, appearing and submitting to the jurisdiction of the said gen- 7 
eral term, hereby undertake to abide by, perform, and pay its 
judgment, which they agree may be pronounced against all of them. 

JESSE B. WILSON, Appellant. 
SAML H. WALKER, Surety. 


¢ 


Approved : 
W.S. COX, J. 


[Endorsed :] No. —. Us. . Unlertaking for 
appeal by to gen’l term. 
eee 
¢ 
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330 MonpDaA ¥, November 9, 1885. 
The court resumes its session pursuant to adjournment. 
Present; Chief Justice Cartter and Justice- James and Merrick, 
holding a general term. 


Decree in General Term & Appeal to S.C. U.S. Filed Nov. 9, 1885. 


In the Supreme Court of the District of Columbia. In Equity. 


JESSE B. Witison, Receiver. Plaintiff, ) 
VS. : 
JAMES B. EpmMonps, Defendant. } 


No. 9245. 


‘This cause came on to be heard on the appeal taken by the plain- 
tiff from the decree passed herein at a special term in equity on the 
22d day of June, 1885. After argument by counsel and upon due 
consideration it 1s ordered, adjudged, and decreed by this court sit- 
ting in general term this 9th day of November, 1885, that said de- 
cree dismissing the complainant’s bill be, and the same is hereby, 
affirmed with costs; and from this decree the complainant prays 
an appeal to the Supreme Court of the United States, which is 
allowed in open court, and the penalty of the appeal bond is hereby 
fixed at $1,000. 

By the court: 

CHAS. P. JAMES, J. 


dod Filed Dee. 7, 1885. R. J. Meigs, clerk. 
Inthe Supreme Court of the District of Columbia, the — Day of 


———, 1SS—. 


JessE B. Wutson, Receiver, Ke., ) 
vs. ~No. 9945. 
JAMES B. EpMONDs. ) 
In error. 

Know all men by these presents that we, Jesse B. Wilson, receiver, 
and Samuel H. Walker are bound unto the above-named James Bb. 
Edmonds in the sum of one thousand dollars, to be paid to the said 
James B. Edmonds, his executors and administrators ; to which pay- 


ment, well and truly to be made, we bind ourselves and each of us, 
f 


jointly and severally, and ourand each of our heirs, executors, and 


administrators, firmly by these presents. 

Sealed with our seals and dated this — day of ——, 188-. 

Whereas the above-named Jesse B. Wilson, receiver, &e., has 
prosecuted an appeal to the Supreme Court of the United States to 
reverse the decree rendered in the above suit by the said supreme 
court of the District.of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named Jesse B. Wilson, receiver, &c., shall prosecute his said 
appeal to effect and answer all damages and costs if he shall fail to 
make good his plea, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 

JESSE B. WILSON. SEAL. 
SAM’L H. WALKER. eg, 
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Sealed and delivered in presence of— 


Approved this 7th day of Dee.. 1885 | 
D. K. CARTTER, Ch’f Just | 

F 

OO AUTHENTICATION OF RECORD 


f l, j j a { ¢ rhiticate . . ; 


CLERK’S OFFICE, 
SUPREME CouRT OF THE DIstTRICT OF COLUMBIA. 
[, Rk. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed t 
and of record in said office, and that’said originals together consti- 
tute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 20th day of 
March, 1886. 


} . . ’ = 
oO this certineate are true cople Sot origivnais on hie 


& 
| : ' : l : ce ‘ Re 
poeal Supreme Court of the Distriet of Columbia. ] 
. } 


R. JI. MEIGS, Clerk, 
By L. P. WILLIAMS, 


Aj Z phy nt f l, rK 


[, David Kk. Cartter, chief justice of said court, do certify the fore- . 
roing attestation by LD. A. Cartter, clerk of the said court, to be in 
due form. 
Witness my hand and seal this 10th day of March, 1886 
D. K. CARTTER, |SEAL. | 
Chick Justice | 


| R. J. Meigs, clerk of said court, hereby certify that David Kk- 


' ' ‘ . : an aie | } " , * 

Cartter, whose rTenulne signature Is subseribed to the iorego r CQ] j 
ty, be . *. e ‘ > + } . . " 4 P ‘ ‘ , ; or ve p 4 Tt ‘ 
tineate, was at the time of signing and attesting the same chiel 


Justice of said court, duly commissioned and qualified 
Witness my hand and the seal of said court this 2Oth day of March, 
LSS6 


[Seal Supreme Court of the District of C 
| R. J. MEIGS, Cl, rk. \—_= 
By L. P. WILLIAMS, 
Assista if (*], rf 
Endorsed on eover: Dist. of Columbia supreme court. No. 245. 
| 


Jesse B. Wilson, receiver of J. H. Squier & Company, appellant, 
James B. Edmonds. ile d April <4 LSS6. 


IN THE SUPREME COURT OF THE UNITED STATES. 


( letober Term, LSSS. 


JESSE b. Wirson, Receiver of J. H. Squier & Co., Ap- ) 
} pellant, “No. 245 
Ae: Us. 
) JAMES B. EpMonps. 


— 


It is hereby stipulated and agreed that the record in the above- 
entitled case may be amended and completed by inserting after the 
words W. H.S. No. 3 and in the place of what is printed as Ex- 
hibit W. H.S. No. 5, on page 31, line 25, the words and figures 
following: 


Gold, Government, railroad, and corporation bonds bought and sold 
at market rates ; six per cent. sagt paid on deposits; payable 
on demand ; special rates on time deposits; interest paid or cred- 
ited January and July; pay of officers in the army cashed in ad- 
vance; navy allotments purchased ; drafts on New York given 
and taken at par: letters of credit to travelers in Europe issued ; 
collections made everywhere. 


Banking-house of J. H. Squier & Co., No. 1416 Pennsylvania avenue. 
WASHINGTON, D. C., Oct. 28, 1880. 
James b. Edwards, Esq. : 


Diar Str: Please call to-day and exchange some vouchers. 
Very truly, J. H. SQUIER & CO. 


Exhibit W. H.S. No. 3 


And by inserting on page 122 the report of the auditor re- 
ferred to in the stipulation set forth in said page as follows . 


l In the Supreme Court of the District of Columbia. 


THERON C. CRAWFORD ef al. ) 
DS, > No. 9051. Equity Docket 24. 
. J. H. Squier et al. j 


Report of A uditor. 


This cause is referred to the auditor to — an account of the In- 
debtedness of the said J. H. Squl r & Co. or of the said J. H. Squier 
tO such creditors as shall claim the bene fit. of f the proceedings in this 
suit and to make report thereof to the court, with direction to the 
auditor to give reasonable notice to such creditors as have appeared 
in the cause, and by publication of 10 days, in a newspaper pub- 
lished in this city, of the time and place of the taking of such 
account and of the object thereof. 
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this order of reference I caused to be published in 
the Evening Star newspaper, in this city, for a period of 10 days, 
notice of the time and place of the said accounting, and also, pro- 


In execution of 


? 


curing { rom the books and records of the said firm of J. H. Squier X 
'‘o. the names of all partie Ss having dealings with the sald firm so 
the sald hooks and records q isclosed the same, sent to each 

he said 


as 
of ors said parties additional notice of the time and pl ace Ot t 
— and the object thereof. 

The hearings in this reference have been continued from time 
to oh to accommodate creditors who were non-res! dents of this 
Dist rict, VW ho, from other caus« s, were delay ed in prese ntl ng their 

claims. 
2 lor reasons hereinafter appearing I have stated separate 

aceounts of the indebtedness of the said firm to depositors 
and other creditors who have not been allowed and do not claim 
Interest Upol their said accounts at a rate exceeding () per cent _ 
annum and of those who have been credited upon the books or who 
claim an allowance of interest at a rate exceeding . per cent. per 
annum. 

[n Schedule A I have stated an account of the depositors being 
within the class first above ripest and in Schedule B an account 
of the depositors of the sf cond Ciass above named. 

Some of the depositol s taille ‘y to appear in the course of this ref- 
erence or to present their claims in any manne 
the condition of the aeecount and the amount « 
been ascertained from the books and records of the late firm. The 
depositors, as stated in Sehedule A 1s 

he claims included 


1h these eases 


lue and owing have 


a) 
ae 
- ~—_ 
—— 
—_ 


account of iIndebtedni 5S 
made up to the Ist of June, 1884, as are all 
In this re port. 

In Schedule B if will ap) }) ear that the depositors ther in named 
have claimed, and, in some instances, received, interest upon their 
deposits at the various rates of 7, 8, 10,12, and 15 per cent. per 
annum. Upon examination of the books of the depositors and the 
books of the firm, I find entries of agreements as being made or 
existing between the firm and the depositor for the allowance of 
these several rates in interest in such form as to amount, I think, to 
such a written agreement as Is required by the statute. 

lor this reason [ have allowed interest upon the balances of the 
depositors as claimed in all eases where the rate so claimed does 

not exceed 10 per cent. 
5 There remain other classes of depositors—one claiming 12 
per cent. per annum and the others 15 per cent. per annum. 
( Ybjeetion Is made that these cases come within the scope of the law 
In foree in this District, as contained in section 715 of the Revised 
Statutes of the United States relating to the District of Columbia, 
and which provides that “if any person or corporation shall con- 
tract to receive a greater rate ol interest than iO per cent. upon any 
contract in writing he shall forfeit the whole of the interest so con- 
tracted to be re ceived, and shall be entitled only to recover the 
principal sum due to such person or corporation.” 
In a number of instances the parties under these contracts to re 


3 


ceive 12 per cent. per annum have from time to time been paid the 
interest as 1t accrued, or the same being credited to them upon the 
‘books, has afterwards been withdrawn as interest upon the principal, 
and the interest so paid could only be recovered by suit under the 
provisions of section 716 of ila said Rev ised Statutes. 

The remaining eases the interest at the rate name d has been 
from time to time credited ip the account of th ‘depositor and added 
to the principal, and interest again caleulated and credited upon 
such principal and in the same manner, so that the unlawful in- 
terest has entered into and formed a part of the fund to the de- 


? 


positor’s « ‘redit Upon the books of the bank and of the balance of 
such credit how remaining and claimed by the depositor. 

The main question or difficulty in applying the law to these cases 

is, How far back can the accounts be traced for the purpose 
4 of excluding these allowances of unlaw ful interest? Itseems 

to ne that the re 1S practically no lim * that the balanee now 
claimed, being made up of credits and additions of unlawful interest, 
such credits and additions, whether within one year or ten, must be 
excluded and the account of the depositor contined to moneys de- 
posited t o his eredit as principal, Applying thiis theory asa rule, 
It Will appear that in several instances the balance claimed by the 
depositor is entirely wiped Ol rs the whole balance so claimed being 
the result of credits of unlawful interest. 

In one instance in this sie a balance appears to be due to 
one Ellen E. H. Sheldon. An examination shows that about 1876 
a small balance appeared to be due her upon the books of the late 
firm, but with ; memorandum in the margin to the effect that Mr. 
Squi r belly leve d this account to hs ive been paid. 

Che depositor in question did not appear and made no claim in 


this reference, and from the lapse of time the presumption of pay- 
ment or settlement is so strong that I have excluded this claim in 
my allowances. 

Mr. John EVANS, a de posit or who claimed a balance due to him of 
$12,780.35, is more largely interested in the question of the effect of 
the unlawful wepiriie than any other depositor or claimant, and 
special hearing was given to him upon this point 

[t appears In evidence that many years ago Mr. Evans and the firm 
of Squier & Co. made a contract whereby the former was to be allowed 
nterest at therateof 15 per cent. per annum in consideration of g1V ing 

eertaln notice (as to time) of his Intention to withdraw his 


D deposit; that this interest, monthly as it accrued, was cred- 
ited to this depositor, thus entering into his account and 
being in its turn also the subject of interest at the said rate. 

It further appears that these credits of intere st, traced back to the 

year 1876, completely extinguish the balance now claimed as due, 

and under therule and my construction of it, as above stated, I have 
to re port th: at the ‘re is nothing due to Mr. Evans. 

In Schedule C I have stated an account of the out standing nates 
of J. H. Squier & Co. and the amounts due upon the Same as prin- 
cipal; also such miscellaneous claims as have been presented and 
established. 


sy reference to the record of the proceedings in this reference 
under date of January 8, 1885, it will appear that Dr. John B. Herd- 
ing, who presented six notes of J. H. Squier and J. H. Squier & Co., 
declined to answer certain questions propounded to him by the so- 
licitor for the receiver. These notes are included in Schedule C as 
representing indebtedness of the late firm for the reason that they 
were sufficiently identified, and there do not appear to have been 
any payments made on aecount of either of the existing notes of 
principal or interest. 

Some of these notes may be renewals of other notes, and in such 
renewals interest at a greater rate than that permitted by law may 
have been calculated and added. Upon this point the witness de- 
clined to answer; and his testimony is submitted for such action in 

the premises as play seem proper to the court. 
6 Miss Mary A. Nevens, through her solicitor, presents 3 
notes, of which copies are filed and submitted in this report. 
These notes, stated in their order, are as follows: 

Note,of July 1, 1881, for $5,000, payable one year after date to the 
order of Mary A. Nevens, with interest at 10 per cent. per annum 
until paid. 

Note of July 29, 1881, for $1,000, payable on the Ist of July, 
1883, to the order of Mary A. Nevens, with interest at 10 per 
cent. 

Each of these notes contains the following endorsement: “ Note 
of S6 000, endorsed by S. Ik. Sehwank, filed as collateral.” 

Note of July 2, 1883, for $10,000, payable two years after date to 
the order of Samuel K. Schwank, with interest until paid, and en- 
dorsed ~ Samuel Ix. Sechwank.” 

The note of 86,000, delivered as collateral for the first two named 
notes, is not produced and ts said not to be now in the possession of 
Mrs. Nevens. This claimant did not appear in this reference, it 
being stated by her counsel that her condition of health was such 
as to forbid her appearing or testifying in the matter. 

It will be observed that the first two named notes matured on or 
about the Ist of July, ISS5, and on the 2d of July, LSS3, the third 
and larger note was made and delivered. [t Is probable that the 
former notes were merged in the latter. Whether this be true or 
not, until the collateral note of S6.000 Is produced or sufficiently 
accounted for | do hot feel authorized LO include the LWO first notes 
of $1,000 and $5,000, respectively, as among the existing indebted. 
ness of the firm. 

In Schedule D I have stated a resumé of the various classes of in- 
debtedness as enumerated in the three preceding schedules. 


JAS. G. PAYNE, Auditor. 
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Supreme Court of the United States. 


JESSE B, WILSON, Receiver, &¢., Appellant. 


-_ 


JAMES B. EDMONDS, Appellee. 


Brief of Counsel for Appellant. 


W. WILLOUGHBY, 


Supreme Court of the United States. 


JESSE B. WILSON, ReEceEIverR, &e.. Appellant, ) 


ne. No. 245. 


| 
aaa | 
JAMES B. EDMONDS, A ppellee. J 


Brief of Counsel for Appellant. 


This ease comes before this Court upon an appeal from a decree 
of the Supreme (C‘ourt of the District of Columbia. 


The bill was filed, by leave of the Court, by complainant, as 
Receiver of the Estate of J. H. Squier & Co., who had been doing 
business in the District of Columbia, and had become insolvent. 
The bill is on behalf of the creditors of the estate, amounting to 
over $50,000; charging the defendant, among other things, with 
having been a partner of said Squier, as to such creditors, and, 
therefore, chargeable as such for the payment of the debts of the 


firm. 


The defendant denies that he was a partner, but alleges that he 
advanced to said Squier, at different times, between April Ist, 
1879, and March 2nd, 1882, sums of money, simply as a loan, in 
all, $47,000 or $48,000, upon which he was to have interest at 10 


per cent. per annum, and that said Squier is his debtor. 


The leading issue of fact presented by the pleadings and proofs 

is, Whether the different sums of money, amounting, in all, to 
e a 

$44,000, as the proofs show, were an investment with Squier, 

upon which there was to be a sharing of profits, or whether such 

sums were a simple loan to Squier, by Edmonds, at an agreed 


interest of 10 per cent. per annum. 


The court below, on consideration of the proofs, held that 
Edmonds was not a partner, and dismissed the bill. 


Assignment of Errors. 


,* 


rr ’ —_ 1 ¢ ane 
Ist. The court below erred in nMiading that the defendant was 


? 


: , . ; . 7 . 
not a partner with said Squier & Co., and. as such, liable to be 


charged with the pay ment of the debts of the firm. 


2nd. The court erred in its conclusions of fact. from the proofs 


in the cause. 


Srd. The court erred in its conclusions of law. from the facts 


proved in) the Cause. 


ry 2 . ae oe 1) bs 
4th. The court erred in dismissing the bill of complainant. 


Statement of Facts. 


a 
‘| he following ayreeliie nis are proved to have CXIstleé d betwe Cl) 


the said kedmonds and sald Squi r, to wit ; 


“This agreement witnesseth, that Jas. B. Edmonds has deliv- 
ered thirty-four thousand dollars to J. H. Squier for 1ivestment 
by the latter for the former in the purchase of pay-vouchers, pay- 
able within six months from the date of purchase, of officers in 
army, navy, and civil service of the United States, no longer, 
however, than such investments will yield a monthly profit of 
two per cent. or more. 

“Said Edmonds shall keep possession of such vouchers to an 
amount equal to the sum so invested and two per cent. more 
and forthat pur e] 
Ing house free said Edmunds out of the } 
shall receive one and one-half per centum at the end of each 
month on the sum invested, and said Squier shall enjoy the rest 


of the profits 


7 
. ‘ 
- | i} + oe : 
Pose Wav Kes }) hIsown sate in sald msCquilers DANK- 
. i 
s | > 
( I 


4 f 
fi) ; ~ 


f charge, am 


‘Said Squier guarantees the genuineness of each voucher that 
may be delivered and its payment by the Government, and the 
return to said) Edm 
the said profits, upon the termination of this contract on said in- 
vestment. 


c¢ &.,. ’ cam ahhall trameac 1} 4] = , in a 
Said squiel Shail transact all the business and shal] recelve 


y 
; 


i = : ; ; ) 
mas OF Salad principal Sul, over and adoaore 
‘ ‘ 


Ivering others 


—_— 


vouchers for collection, as thev mature, upon deliy | 
edmonds his 
{ 


] 


| 
similar in kind and amount, and payment to said 


: | oe : — = i a y es } 
said share ol promts at the end of each month Irom his date, and 
: } ] 7 ys) 1,4? ‘ . " } ly ’ *\r ; . ’ . 
In case oO} default lil such pDavinent or deilveryv of other vouchers - 
sald Imonds may ecolleet same 


either Party Mav, Upon three months notice oj such mMmesire 


+ 


terminate his contract, and thereupon al] wWmohneys so 1nvested 


shall be repaid to said Edmonds, besides his said portion of profits 
to date of payment by said Squier, and upon such payment any 
remaining vouchers shall become the property of said Squier and 
be delivered to him. 

‘Should said Squier die, further investments hereunder shall 
cease. If said Idmonds shall die, his wife surviving him shall 
be entitled in her own right to all moneys due on this contract, 
and she shall be thereby subrogated to his rights herein; and as 
a further guaranty of such investment and ae against 
loss, said Squier makes his promissory note to said I dmonds of 
this date. 

‘Witness our hands at Washington, D.C., this Ist day of 
teniber, 1SS0. | 

“J H SQUIER. 
“JAS. B. EDMONDS.” 
Done in duplicate. 


The following agreement was made August 1, 1583, to wit: 


‘This agreement witnesseth, that Jas. B. Edmonds has deliv- 
ered to J. H. Squier & Co! $44,000 for investment by the latter 
for the former 1 the purchase of pay vouche rs, pavable not later 
than six months from date of purchase, of officers in army, navy, 
or eivil service of the United States, and: tor reinvestment upon 
collection by said Squier in same kind of securities, but not un- 
less they are purchased sO as to vield sald Kdmonds a net profit 
ot Ole and One -fourth pe ; cS rit. per month (1) S40 000, and One 
per cent. per mn ronth Ol} the $4,000, and enough by sides to pay 
Squier & Co. for their services and for guaranteeing prompt pay- 
ment of the vouchers. 

Said Squier & Co. guarantee the genuineness of each voucher 
as well as its prompt payment and the return to said Edmonds 
of said principal sum of $44,000, over and above said profits, and 
may retain all profits and interest above those going to said Ed- 
monds as aforesaid. 

‘Said Squier & Co. shall transact all the business without 
charge. Said kedmonds shall keep possession of the vouchers to 
the extent of the principal invested and 2 per cent. besides, and 
will exchange as they become payable for others of lke kind or 
for cash. 

‘He may keep his safe in banking-house of said Squier free of 
charge. Said Squier & Co. give their notes to said Edmonds for 
said $44,000 and interest at 10 per cent., to wit, one for $40,000 
and one tor S4.000. of same date » as this memorandum, and as a 
further guaranty and indemnity to Edmonds. 

This contract shall terminate upon notice by either party or 
Upon death of either, and then all moneys so lve sted shall be 


returned to said Edmonds, with interest to said extent aforesaid, 
and in case of death of said Edmonds the money shall be paid to 
his present wife, 1 she survives him. 

“All moneys that may be collected by said Edmonds on said 
vouchers and received, shall be credited to said Squier on said 


noes. 


“ Witness our hands this Ist day of August, 1883, at Washing- 
LON, DD. U. Words sald Kedmonds ” above erased before execU- 
tion, and “interest at 10 per cent. on said notes” added. 

“J. HW. SQUIER. 
“J. B. EDMONDS.” 


It is further shown by the books of Mr. Squire and by the tes- 


timony of Jay B. Smith, his clerk throughout nearly the period 
covered by these investments and thoroughly familiar with his 
business, (pp. 55, 71,) that at no time did the available capi- 
tal invested in the business, including the amounts of moneys 
received from Edmonds from time to time,exceed such amounts. 
That such moneys constituted nearly the entire capital of the 
business throughout ; that the business represented by these 
written agreements constituted nearly all of the business done 
by said Squier, (pp. T0. 75:) that no distinction was ain fact made 
hetwee i? rouchers purchased | ith) t}) 12 nioney and thre money comIngG ta 
the hands of Squee y from other parties , and that the money of the 
present creditors of Squier was used to purchase the identical 
vouchers that went periodically into the hands of Edmonds, 
(p. 71,) so that at the end Edmonds claimed every one, withou 

exception. The evidence further shows that the business was a 
losing one; that gradually the amount in value of the vouchers 
became reduced, so that there were not enough to make up the 
amount called for, ther being less than S39 000 face value at the 
time of the failure, June 7, 1854, and the real value much less, 


(Dp. 71.) Kdmonds., however. having re ecelved his share by Way 


of profits or dividends $29,050.65. P. 38.) 
The defendant claims that the writing of Sept. 1, 1880, does not 


represent the real agreeme¢ nt which existed betwee 1} Sq ler and 


himself. Ie says that he does not know what Squire meant when 
in his books he applies the word “dividends” to the monthly 


payments. He says that they had settlements from time to time, 


and the notes given represented the true amounts then due, after 
accounting for the sums received, and reckoning interest at ten 
per cent. per annum, 

But the facts of this case will establish math matically that 
his claims are unfounded, and that such writing of Sept. 1, 1880, 
did represent the true agreement between them. This agreement 
was written and signed by both parties and was in the possession 
of Squier. Mr. Squier died bye fore the depositions were taken. 


how 


and his evidence, of course, could not be had, but the books s 
the following: 

The first check of Edmonds is for $2,000, April 2, 1879, (pp. 
ot). BO ) This appears upon the book of Squler, of the same date 
as follows: “ To cash, on agreement, S? 000,” (}). 38.) Under date 
of May 3, 1879,4s found in the book: “ By div. for April, $25.” 
(P.38.) This is 1] per cent. on the advance of $2,000. Edmonds 
admits that he received this $25. 

The next advance, as shown by both check and book, is May 3, 
1879, $2,000. (Pp. 57, 60.) The next credit appears thus: “June 
oth, by int. on $4,000 for May, $50.” (P.38.) The next credit is as 
follows: “ July D, by int. on $4,000 for June. $50.” (P. 38.) Now. 


Kdmonds gives a receipt for this in the following terms: 


‘WasuHinaton, D.C., July 1, 79. 
‘Received of J. H. Squier profus for June, 779 on the $4.000 
Investment, $50. 
“J. BL. EDMONDS.” 
(P, 100.) 


The next credits on the book are 
to Aug. Ist, $50." Sept. 2, “by int. for Aug. dept. at Riggs, $50. 
Oct. 4, “ by div. for sept., $50.” This 1s rece Ipted fol by Edmonds 


‘ 


in the following terms: 


“WASHINGTON, D. C.. Oct. 5. 7°79 
‘Ree’d of J. H. Squier & Co. fifty dollars dividend on $4,000 
investment for month ot Septem be I last. 


J. B. EDMONDS.” 
(P. 100.) 


The book shows that on Oct. 4th another advance was made 


of $5,000, appearing therein as follows: “ To cash on agreement, 


« 


a2. a ee + Bias hes #0 yal , Yr 
85,000." and the credits immediatel, following show monthly re- 


" , ' 7 | 
, 7 ) t P ¢ ; f ; . Os 8 ’ 
protits on the sums advanced at the date of each monthly re- 


except during a portion of the time there is a profit of one pel 


lor example, the dividend paid at the beginning of Nov., 


. | : . 
shows a receipt Ol } 1 per cent. on the sums Chi@)) 12) hand. 
fay 


There appears to have been on hand Nov. 1, $12,000, and Dee 
2d Was paid SISO, be Inge One and one-half per cent. (1) I by yy 
S80, Squier paid Edmonds $500, which is just one and one-half 
per cent. on the amount of money on hand during the month of 
Jan’y, ISS), On May 1, ISSO, the total advances were 850,000, 
and June 1, 1880, was paid $450, being 13 per cent. This rate 
of 13 per cent. per month is kept up through the years 1SS0 and 


ISS], except Dec. Sist was paid 1} per cent. on $40,000 and one 
per cent on S2.000. the total advances then be Inge S42? 000, This 


Ss j a9 \ a 
iVahcea mF CY more 


. ; 7 
rate was kept up until Kdmonds, having a 
Marelh Z 1SS. (1) this ist oft Miaareh. LSs2. rece ved Sod). being 
L | per cent. on $10,000 and one per cent. on 84,000, and from that 
i 


date until May dist, 1854, one week prior to the assignment, he 


— . } . +] ~~ 7 a=<e@er 
received reguiarly each montn this sum, S540 


I} thy mont ? } if ] 1] f + | 
nese Monthly receipts are admitted. All except those prior 
. ‘ ‘ 
$) } 5° | ‘ , ] . - 7 . ae . Pose > *¢ 
LO Dee. 380th. ISSO, are shown L\ cher KS O} oquier. PIO] to that 
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} 
DOOK 1D Various Wavs: some- 
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times deserved as brit. 


“ oredit on avreement, and once as "Cr. on note 


? ° 7 : 
aggregate amount admitted by Lhe answer. 


hae am 
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On the Ist of NOV.,, ISSO, Keedmonds OYIVes a Fecelpl in thi LOl- 
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form of the dates of Dec. 30, 1880; May 2, 1851; June Ist, 


and July Ist, 1SS1,1n each one of which he uses the word ‘ 


dends” to express what he received. (Pp. 100-101 

Mr. Edmonds Says that every time he made ali advance LO 
Squier he took his note, bearing interest at ten per cent.; that at 
intervals these notes were surrendered, and notes given for the 
several amounts due at such intervals. For illustration, at one 
time a note for $16,000, at another for $34,000, and finally one 
of $40,000 and one of 84.000, making § 14,000 then payable. He 
claims that Squier was entitled to have credited on these notes 
whatever sums were paid in excess of the interest due at the time 
of payment, but he admits that no such application was in fact ever 
made upon any one of such notes, and the notes now held by him 
of $44,000 do not show any application or endorsement whatever. 

Now, that ho such application Was ever intended by eithe r of 
the parties, is shown also by the following undisputed facts: 

On the Ist day of September, 1SSO, a note was given for $34,000, 
p. 20,) which represents precisely the amount of advances then 
shown to have been made by the checks and the book, (P. 0). ) 
At that time, however, there had actually been received by Ed- 
monds $4,269.40, in monthly payments, as before described, while 
the lt rest, at ten per cent., Was only SS? 404.28. This shows that 
the whole amount of 834.000 was exacted, and no account was 


taken of these amounts received over and above the interest. 


} . _~ < 
which excess was S1,S60.12. 
rx ; Fr : — . nh laavise } ] 
They had simply been received as profits and dividends, and no 


account was taken of interest. 

Now, on March 3d, 1882, the amount advanced, as shown by 
the book and checks, Was sf t OOO, and August 1, ISSS, notes were 
taken for precisely this sum. 1 fei But. in the meantime, 
however, between September 1, 1850, and this date, there had been 
advanced sums amounting to precisely the $10,000. On Septem- 
ber 1,1SS0, a note was given for $34,000. March 8d, 1882, $10,000 
having been further advanced, the note was $44.000. But,in the 
meantime, the aggregate amount of the monthly payments was 
$10.201.25. The interest on the sums advanced during this pe- 
riod would have been, as shown by calculation, at ten per cent. 


per annum, $0,803.65. 


rt 7 . - 
Phere does not appear to have been any deduction on account 
. ’ } ? 4 . } : 
of the excess of the monthly payments over the interest, as ¢ aimed, 
t ] | 


} . , : , 
but notes were exacted for the whole sum of 844,000, without 
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me . ee a 24 91> 
anv deduction whatever for the differenee, $4.847.57. 


ar 
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Again: August Ist, 1555,an agreement 1s made n writing and 


new notes given tor the precise sul advanced, 844,000, there 


the amount of the notes being precisely the same. (PrP. 91.) 
. . 7 = 
But.in the meantime. there had been received in these monthly 


payime nts. the sum of S9,1S0O, while interest, at ten per cent. per 
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annum. would have been 86.232.26. Certainly there was no ap- 
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plication of the excess of receipts above the interest of 82,947.74 
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Phe total amount paid kedmonds, from August Ist. 1SS5,. to Jun: 
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Ist, ISS4, was So,400 (P. 38.) lhe interest, at ten per cent. pel 
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annum, would have been 835.666.6737 a difference of SI (55 ye), Lhe 
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total amount of dividends received by Edmonds was 829,050.65, 
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the interest on the advanees would have amounted to SIS,156.89, 
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preceding was, each month, $495, being 13} per cent. per month 
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on $33,000, the amount then advaneed. On August 51, 1SS0, the 
day before this agreement there was another S1.Q00 advan ed, 
making thre a LOOO named in the agreement Pp Ss, ol 


14 per cent., precisely as the agreement prescribes. ‘This is con- 
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ot Squier & Co. But. at the same time, Edmonds dd have a Spe- 
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LO require Squier & (‘o. to Invest the amount of such money in 
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If a partner carries on a private and a partnership business 
in the same name and borrows money in that hname, 1t 18 deemed 
to be borrowed for the partnership, no evidence being given to 
he contrary.” 


as 


[In Estate of Davis, 5 Wharton, 530, reported in 34 Am. Dec., 


[hn ee absence of CXpPFress proof of a Separate contract, the ap- 
plication oO partnership uses of money borrowed by one partner 
is evidence to show that the debt Is joint. And the princip le 
appli sas well after as before the dissolution of the partne rship.’ 
ba part bonbonns, 8 Ves., 540. “There is so much justice In 
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WaAKRTNY the rm which reeelves the money ay the creditor. qui 
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A dorman [ pat ‘ther to whom re vendor o1ves ho credit. and 
whose responsibility constituted no part of the consideration 


mOovVINne him to sell, Is ae to the whole extent of engagement 
; ~ ie - | } P : . ] ,° ;, as . 
In matters which, accord! to the usuai course of dealing, have 


less transacted by the firm. 
P es ‘edit earl 
It is only, I think, in cases where a separate credit Is clearly 


ven to-one of the partners to the exclusion of the rest, that the 


iatter are absolve dd. Whe re one deals with él partner 1) matters 
relating to the partnership business, it on to be inferred that 
he deal }) the credit of the parthelr Lip), unless the circum- 
stances prove that, though apprised by t to partnership, he meant 
to give Individual credit. It would be we to hold him bound 


LO prove that he knew of the partnership and dealt on its credit. 
The por sumption is in the affirmative, and to discharge the firm 
| pear clearly that lhe LAVE credit to the individual 
nded to absolve the other partre aa 
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Court say, in substance, that it is perfectly clear that the dor- 
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mah parther IS equally liable with the ostensible partner, and 


to remove the presumption it. must be shown that the creditor 
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knew of the partnership, and with such knowledge expressly con- 


(ract d Upon the individual credit O} the ostensible partner. 


ln the note to this ense. 56 Am. Dee.. 150. 1t Is said: 


tO one Parcuner, Is @wlven ontv to the ostensible partner, lor ho 
> 2 } , i] , » at 9 Tat i « ‘ 

other partne. IS KhHOW]. Mstlil. however. It 35 not treated as an 
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exclusive credit, for the law in all cases of this sort founds 1ts 


decision upon the ground that the creditor has had a choice or 
election of lis debtor, which Cabhot be whe 1) the partner Is dor- 
mantorunknown. The principle upon which dormant partners 
ale liable Is, that as they have tlie benefit of the share 1 the 
profits which are a part of the funds LO Which ch creditor looks 
for payment, they shall be bound by the burdens.” 


In South Carolina Bank vs. Case, S Barn. & Cress.. 427. a firm, 


consisting of A, B & Clin England, sent C to America to transact 


business for the firm, but in his own name alone. fn violation of 
an agreement between them, he indorsed a bill, usine his own 
name, but it br ne considered by the court that the object Was to 
raise money for the benefit of the firm, his name mugt be taken 


ils the copartnership belhhe, and thie firm should be held liable. 


— _? ' . ; 
L the separate credit mav be given to one of 


lallv, but the presumption of law is other- 
: } } ] : 
wise, and that presumption must be repelled bv very clear evi- 


two partners Idivie 


denee, and this is rensonable: for why should the partner desire 
to bind himself and absolve the coneern ? Or why should the 


} ? . } } i =. . 9 oy ' 

dealer with him prefer to bind him individually, when, if bound 
1] } . 

as a partner, he ls HersoOnaiV NOt tess bound, anid thar re ds the 

add s 
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In U.S. Bank vs. Binney, 5 Mason, 176, a distinction is recog- 


: } 
nized between cases of known partners and secret or dormant 
partners in this respect 
, ; _ 1 , . , — 
ln the case Of part ‘cits 1 PEvETCEN KNOWh “As such. the individual 


Tele of one ot t hie Parti rs. evel) though it be lor partne rship pur- 


} , } ? ? , * > 
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Poses, Is tahnR CT) PresumMawvis LbpooOd) the Wad VIdutal eredit of sued) 
' : i ] a | | } oe f ,. 4 
partner. ‘This is upon the principle that the creditor, knowine 
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. } - 
’ P . i , » f | Tt } ’ 7 ’ 
but, savs Judge Story, in this cas 
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1 respect TO secre Dartnershiip where t | redtt PVE. } 
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of the partnership and for the common benefit, the secret or silent 
partners are bound. for those who receive the benefit are also bound 


a partners. 
See. also. Givi ffith vs. Buffum, 22 Vt., 181; 54 Am. Dec., 64. 


If there be any cases apparently at variance with the principle 
of these cases, as to presumption, it will be seen that they are cases 
of known partnership, or when the individual credit was for some- 
thing without the scope of the partnership business. 

But here we are not left to mere presumption. The evidence 
is overwhelming that the principal object of the business that 
was carried on was to pay the $540 per month to Edmonds, ac- 
cording to the inexorable demands of the agreement. He did 
receive from the business about SZ) O00, The principal capital 
emploved was that furnished by dmonds, or its proceeds. All 
the fire ts we have before stated tend LO the saine conviction. The 
court can have no doubt upon this subject. It will be a great 
wrong, a terrible injustice, to charge Squier individually with all 
the indebtedness and to hold the firm of Edmonds & Squier en- 
tirely free, and to give Edmonds all of the valuable assets and 
leave to Squier only those that are worthless. 

This, then, Is not, In any event, a case for the dismissal of the 
bill. There is a partnership, even according to the theory of the 
opinion of the court below, and the presumption and the evi- 
dence concur in requiring the court to hold that there are some 


creditors of Edmonds & Squier, and the question as to the extent 


of such partnership indebtedness shouid at least be investigated. 


W. WILLOUGHBY. 
(‘ou pxel for Appellant. 


‘\® 


Supreme Courtof the United States. 


OCTOBER TERM, 1888. 


JESSE B. WILSON, } 
Appellant. | 
OS. > No. 245. 


JAMES B. EDMONDS.  } 


Supplemental Brief for Appellant. 


ENOCH TOTTEN, 
For Receiver. 


R. O. Polkinhorn, Printer. 


Supreme Court of the United States, 


OCTOBER TERM, 1888 


JESSE B. WILSON, 
Appe llant. 


JAMES B. EpMonps. 


Supplemental Brief for Appellant. 


The bill in this cause, was filed by the receiver of 
assets of J. H. Squier & Co., for the purpose of sub 
partner to the payment 
of the debts of the concern. The bill was dismissed 


t ‘ 


‘tinge the defendant as a 


by the court below, and an appeal was taken to this 


Court by the receiver. 


Statement of Facts. 


For several years prior to 1879, one J. H. Squier, 


now deceased, had been engaged in the city of Wash 


ington, in the business of buying the pay-vouchers 


of officers of the army and navy, and of clerks in 
the civil service of the Government (71). He also 
occasionally bought notes and bonds (71). In the 
beginning of April, 1879, the amount of capital em- 
ploved by him in this business was the sum of 33, 


490.97 (70). 
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terms of the second nearly twelve thirteenths of the 
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ment to said Edmonds his said share of profits at 
the end of each month.” 


The second contract contains substantially the 
same provision (18). This provisicn required Squier 
to procure and actually deliver to Edmonds vouch- 
ers ** similar in kind and amount’’ before it could 
be possible for him to demand the matured or matur- 
ing vouchers from Edmonds. What fund was this to 
be drawn from? Of course the provision meant that 
Squier should purchase such vouchers with funds 
other than those furnished by Edmonds, thus placing 
everything within reach of Squier, under contribu. 
tion forthe advantage of Edmonds. And this con. 
tribution must have been continual because the 
vouchers were continually maturing and constantly 
coming in. The funds were to be invested, collected 
and reinvested continually and indefinitely. 

From this view of the arrangement, it seems fair 


to assert that Edmonds intended, when he made the 
contract, that the entire energies of Squier’s estab- 
lishment should be employed to help create his 
profits. Is there anything inequitable, therefore, 
in holding him responsible for the debts contracted 
in that behalf by his agent? The conclusion 1s 


irresistible that Squier was given. at least. an 1m- 


pled authority to contract debts. 


[It is shown by the evidence that in carrying on 
this business of investing, collecting and reinvesting, 
Squier used all the money in the concern. The 35,- 
469.97 which formed his capital when Edmonds 
joined him, the funds which his fictitious credit 
created by the presence of Edmonds’ money enabled 


him to get hold of, either as loans or deposits, and 
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law governing secret partnerships rie Knew thata 
mere lender of money tO any person or partnership 


In business could not be held liable to third persons 


We find in the first contract the provision that ‘‘as 
afurther guaranty of such investment and 77dem 
nity against loss, said Squier makes his promissory 
note to said Edmonds of this date.’’ There is noth 
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terest to extent aforesaid ; thatis to say, the interest 
at on and one-fourth per centum per month, on 


S44 .Q000 00, and aft one per centum pe r month on 


The attention of the court 1s invited to the test1- 


mony of the appellee, himself, where he makes a 
ful effort to explain that he was to be 
allowed only ten per centum interest on his funds, 
(14, 20, 22, 109.) Also to the explanation made 
about the first agreement which was tora into frag 
ments by Squier, but rescued by the assignee (24, 
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Squier had been receiving deposits as bankers are 
accustomed TO do. and. aS before stated. he WAS prob- 
ably anxious to increase this trust fund. The fact 


that he kept up several bank accounts, and that large 


sums of money were in his banking house, which were 
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ant Edmonds, requi 
the application of the assets thereto, together with 
interest and cost. 
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SoUIER AND Company, APPELLANT, 
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BRIEF FOR THE APPELLEE. 


,?F ° ; 
Pi adings and D TCC I}. OW 


of the District of Columbia dismissing the appellant's 
of complaint. 
The bill seeks a discovery from the defe ndant as TO 


transactions with. Squier & Co., and alleges that 
+ 


Supreme Court of the Cited States. 


obtained and seeks to convert to his OWlD use assets 


the firm of Squier & Co.. and that he was a member 


This is an appeal from a decree of the Supreme Court 


has 
of 
of 


the firm, and as such lable for the firm's debts. The re- 
hef specially praved for 1s— 

lL. That said Edmonds make full discovery of all his 
business transactions with thre said a. H. Squier, and as to 
the moneys and vouchers paid to and received from said 
Squie F. 

2. That the court decree that the vouchers and seeuri- | 
ties delivered To Tye said Rdimonds under tn) order of 
the eourt and the proceeds thereof be delivered tO the 
complainant, the sad receiver of J. H. Squier a C'o.. to 
be distributed among the creditors of the said firm of J. 
H. squier & Co., and that the eourt declare that said 
seSurities or the proceeds of the sale thereof were the 
prope TY oft thi sed é. H. Squier WV Co., which passed llli- 
i Sid assigninent for the by nefit of his creditors. 

3. That if it shall seem to the court that said Edmonds 
Is not a partner m said firm, then that a decree may be 
entered against the said Edmonds for so much money as 


has been paid to him 1) sald firm as legal interest. 


The answer makes full discover as to all matters in- 
quired of by the bill. It denies that the defendant holds 
or claims ani \ part of the assets of the firm of Squier ra 
COo.. and ELVeCTS that the vouchers referred CO therein were 
purchased with money loaned by the defendant for that 
purpose and were pledged to him as security for the loans 
SO WwWcte, 

It denies that he was or had ever been a partner in said 
firm, or in any way interested in its business, or responsi- 
ble tor its debts, and avers that at the time of the failure 
of the said firm he.was a creditor of the firm as the holder 
of its notes tor the sum of 844,000, on which there were 


to be eredited eertain payiiie nts. the precise amount of 


. a i ee ee ee 


which had not been then ascertained. It also avers 
that the notes bearing interest at 10 per cent., set forth 
in the answer. and the contract. Exhibit A (R » p. 11). 


providing that Squier & Co. might collect the securities as 
they mature and substitute others of lke kind upon pay- 
ment of a certain monthly sum to be applied on the notes, 
show the true relation between the parties. 


R., pp. 5 to 12. 


| ; , 
\ repheation having been filed, th m ant called 
as a witness the defendant. and examined him at leneth 


coneerning the historv and the details of lus trans LctTIONS 
with the firm of squier A Co. and with Sauer. 

' , : 

R.. pp. 13 to 54. 


‘| hie complainant also ealled as a with SS Jay 5. Smith. 


1. al , 3 ‘ 1 : 4 
at one time a clerk in the service of Mr. Sa 


The testimony of these witnesses, and the papers made 
thereby exhibits, constitute all the evidence adduced on 


bebalf of the complainant pe rrinent to the issues 1p the 


7, fe 
' 


, 
Ais 


lefendant testified in his OW] by ha 


. 
name ene 
4 
—— 
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His testimony and the exhibits referred to bv him. and 

, ; 
the report ol] the auditor of the court showing the in- 
debtedness of Squier & Co. at the time of the failure of 


the firm, constitute all the evidence adduced on behalf of 
the defendant. 
R.., pp. 102-114. 
Amendment of Record, py] 


L to 10. 


On the hearing, the complainant’s bill was dismissed by 


Mr. Justice Cox. holding a special term of the Supreme 
Court of the District of Columbia in equity. 


See printed opinion. 


The deeres dismissing the bill Was affirmed by Chief- 


Justice ¢ artter and Justices James and Merrick. holding A 


ceneral rerm. 


h.. }). ise. 


No opinion was filed. 
The cause is brought here by an appeal from the decree 
last mentioned. 


> 1.) 
n.. mS. Baa 


STATEMENT. 


The allege | liability oft the defendant as A partner in the 
firm of J. H. Squier & Co. is not derived from any oral 
or written agreement of partnership. It 1s not pretended 
that the cle fe ndant Cv¥er represented hinself to be i nmewm- 
ber of that firm. or that Urn One ot the ereditors were ever 
informed or even supposed that he was a member of the 
firm, or gave credit to, or had dealings with the firm with 
the understanding or belief that he was a partner. 


The defendant te stifi ai that there Was ho talk of any 


. 
° 


co-partnership, and there was no understanding or 


° 


thought or arrangement of anything of the kind.” 

‘T never shared in thi profits of any of his transactions 
e that he had. and | suppose they amounted to hundreds 
ot thousands ot dollars.” 


‘T never examined a book of his and never had an oc- 
‘easion to. I did not know anvthinge about his affairs. 


+6 


I was an absolute stranger to them.” 


R., p. Lo. 


» 

[f a partnership existed it did not exist in pursuance of 
anv intention of its members, but as a conclusion of law 
from the transactions and course of dealing shown by the 
record. 

In 1879 Mr. Squier was a banker and broker in Wash- 
ington, using the firm name of J. H. Squier & Co. 

The general character and Scope of his business as rep- 
resented to the defendant ana to the public ire shown by 
the printed headings of the paper used for his correspond- 


ence and his business eards. 


“Gold, Government, railroad, and corporation bonds 
‘bought and sold at market rates; six per cent. interest 
“ paid on deposits payable on demand ; special rates on 
‘time deposits ; interest paid or credited January and July ; 

pay of officers in the army cashed in advance ; navy al- 
‘ lotments purchased . drafts Ol New York olven ana taken 
“at par; letters of credit to travellers in Europe issued ; 
‘ collections made every where. 

“* Banking-house of J. H. Sqmer & Co., No. 1416 Penn- 
‘sylvania avenue.” 

Amendment to Record, p. 1. 


He had been engaged in this business since ISOS. more 
than ten years before the defendant made his acquaintance 
ss pp. 42. $3 and S84. 


In April, 1879, Squier applied to the defendant for a 
loan of money to be used iD the purchase of vouchers. 


K., p. 14. 


jetween the 3d. of April, IS79, and the 3d of March, 
LSS2, the defendant, as appeared from the books ot Squier 
& Co.. advanced $44,000 to Squier, and between the Ist of 
May, L879. and May 31. 1SS4, the defendant received from 


him $29,050.75. 
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amounted to $34,000, and the paper was prepared and 
signed, which appears in the record at Pp. 20. 

The defendant testifies that it was not deliver 7 and did 
go into effect, as Mr. Sqmer objected to it that it did not 
provide for the application to the notes of thie moneys I 
celved after the payment of thi stipulated interest. It Was 
laid aside and anoths L drawn. 


+) 


R.. pp. 20 and 


2b. 

Qn the Ist of August, 1883, another agreement was 

made, which is in evidence. 
R., pp. 18 and 19. 

This paper correctly deseribes the underst minding with 
which the business between the defendant and Squier was 
conducted. It was simply this: 

The money loaned 1yy the defendant to S jul rAd Co., fon 
which notes were given, was to be invested in vouchers. 
which were to be bought at a rate to net the profit desig- 
nated in the agreement, but this pront vas not and was 
not intended to be a profit to the defendant, for it was ex- 
pressly provided in thie agreement that all moneys col- 
lected by Edmonds “ should he credited to said NG Uie? ra Gs 
“ Co.on said notes.’ 

All that the defendant could receive under said avree- 
ment was the amount of the notes with ten per cent. inter- 
est, and all sums received ‘by him in excess were to be ap 
plied to extinguish the notes. 

When Squier A Co. failed in June, 1884, the defendant 
held the notes described in the avreement of August. 
L885. 

One note. dated August 1. 1883. was for $4,000. pavable 
in three months after date, with interest at the rate of ten 


per cent. per annum until paid. The other note bearing 


the same cat 


and rate of interest was for $40,000. pava- 


ble In SIX months atter date. 


At tiat time he held as security for the paving nt of these —e 


notes — pas -vouchers, LS they are termed, of the face or 


: } ; > q¢*) 
nominal value of S2S.445. 
, . ° ] 4.) 
R.. pp. 6 and 4% 
'7 . " j , . - a } ] . . 1? f . 47 } 
hese vouchers were inthe defendants safe 1n the place 


i 


: | . . 4 . 
Of Dbusimmess of Sauter A CoO... W here they had been deposit 
’ ao . ] *} . 
ror Siu keeping, mock nite) the Tawmure thi at fendant Wits 


allowed to take thein bv the order of the court. 


11 . » 4 . at | ' 14 
Abie With the Tall tae Vititl Of these vouchers there vould 


Bese F 
> re ee ae ' IR 2 ff) 
But. in tact. the defendant did not receive S28.445 from 
or in respect of the vouchers. At the time of the hearing 
he had collected from the vouchers only &15.590.26. 
Vouchers of the fnaee value of S8.951.32 were fraudulent 
or of no valuec nnd other vouchers of the taee value of 
S4 Q00 remained im lis hands uncollected and of doubtful 
value. 
R.. pp. 48 and LO6. 
If the defendant were chareeable with the amount col- 
lected. and also the face value of the doubtful and uncol- 
lected vouchers, the total amount so chargeable against 
™ 42 he hat £€19.990 which would: le Ae i 
him would be but SLO.390. which woul enve Still due in 
respect of the notes over 824,000, exclusive of interest. 
Praag 


It is true that the notes did not represent the exact 
amount due to the defendant at the time they bear cate. 


The at ic ndant if stifle Ss thriat Squier A ( 'O. were entitled to 


some credits. the exact amount of which had not been as- 
certained. 
R., pp. 20, 21, and 49. 


The defendant afterwards ascertained that the precise 
sum then due was the face of the notes, $44,000 less $4,- 
160, that is to say 339, 840. 


R., p. 100. 


of this amount there is still due and unpaid, after de- 
ducting the money received from vouchers and the face 
value of doubtful vouchers. over 820.000. 

Without reference to the notes and independent of them 
it is shown that the total amount of money advanced by 
the defendant to Squier A C'o. was between 847.000 and 
S48 O00. The payment of S$44.000 at various times be- 
tween April 2? 1879, and March 4, L8SS2, is shown by the 
books of Squier A Co. 


-_ —~« 


rs... }). od. 


The defendant testifies that the balanee Wiis made up 
by cash and a small portion by checks that were paid to 
him by Squier. 


t., p. ys 


There is no dispute or question as to the sums received 
by the defendant from Squier & Co. Prior to the failure 
he had reeelved in cash... 


R., p. 58. 


S29 050 OO 


After the failure he received from vouchers. _ 15.3590 OU 


ee 
If there be added to this and charged to the 
defendant the face value of the doubtful 


vouchers. ........cccccee., ee er 1000 OO 


the total is.............. oo. ee ee es 848.400 00 


1¢) 


This is very little more than the amount of the moneys 
advanced. wholly exclusive of interest. 
it ins incontrovertible therefore that. from whatever point 


of the defendant with Squier AX 


of view the transactions of 
('o. be I arc 1p it bas not rece ved back the money that oe sa 
he is out of pocket with even six per cent. interest, and 
that, according to the terms of his contract, reckoning in- 
terest at the rate of ten per cent. per annuin as he had a 
right to reckon it, there is still due him over 820,000. 
Notwithstanding this loss the complainant seeks to charge 
him with the other indebtedness of Squier & Co., amounting 
to not less than S1L00,000, due in part to creditors who had 
money On deposit with Squl r & Co.. bearing interest at 
rates varying irom SIX to twe lve pre r cent. 
See Amend. to Reeord. 
Coonce rning the statements of facts contained in the ap- 
pellant’s brief, it is to be remarked that itis in a creat one 
mensure based Upon theories and infer Hnees that are de- 
rived by the witness Smith from an examination of the 
books ot Squire) & Co. 
If does not attect the ISSTULCS in the ense or cast any doubt 
upon the salient and material facts upon which the defend- 
ant relies fo protection against the hability sought to he 
enforced against him. 
LRGUMENT. 
The brief of the learned counsel for the appellant pre- 
sents no considerations relative to the rehef specifically 
prayed for 1 the ball. 
It is not urged that the complainant is entitled to the mk 


voueclhe rs or the proceeds of the vouchers deseribed in the 


bill of complaint. 


ite Bie 


“a # 
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It Is not urged that the complamant Is entitled to a de 
eree tor any money paid Co the Le fendaut as legal inter 
est or to a rete rence To asce rtain if cit) \ illegal. inte rest has 
been paid. 

By the Revised Statutes of the United States relating 
to the District of Columbia, it is provided that persons 
may contract to receive a rate of interest not greater 
than ten per cent., and that suits to recovel back unlaw ful 
interest must be brought within one vear after such un- 
lawful interest has hee a paid. 

Rev. Stats. D. C., see. 716. 


It is not urged that the complainant is entitled to an \ 
fuller discovery than that civen by the answer. 

The sole purpose of the complainant Ss arguiment 1s to 
show that the court below erred in refusing to hold that the 
defendant was a member of the firm of Squie A Co. and 
chargeable with its debts. 

it might with creat force be claimed that, as this is not 
the relief prayed for, and the bill does not ask judem« nt 
for any sum due to Squier & Co.'s creditors, it must be 
considered merely as one of discovery, and should have 
been dismissed when the answer denied the matters sought 
to be proven by defendant's oath. 
Brown «. Swann, 10 Pet., 502-3. 


Russell ». Clark, 7 Cranch, 69, 89. 


But, without further reference to these objections, w: 


submit the following points : 


THE RELATIONS BETWEEN THE DEFENDANT AND SQUIER WERE 
THOSE OF LENDER AND BORROWER. 


The borrower did nothing more than agree fo make a 


LY 


small monthly payment that would indemnify the lender 


Mn Cus of thre loss ot eehiy voucher hyy reason ot thie death 
or dismissal ot ee otheer. whose voucher vould iD that 


event } CPCOIE worth] 


Qn account of that risk. as is well known. bankers’ dis- 
eounts of such seeurities are verv large. Because these 
monthly payments were partly for interest and partly 


1] } 


for principal, and all were « arned with the Mone s loaned 
by defendant, Squier sometimes called such payment 
© dividends — }). 1 1$)). It matters not what the pray ments 
were called aS thr transaction was one of lending, evi- 
denced by promissory notes, even though profits in excess 


, : ; : — } r 
of lawful interest were stipujated Tor and security wiven 
for the pave nt thereof 

Colton «. Durham. 2 Paige Ch.. 26%. 


Coon Yr 9. Pappan, () \\ is... 2459. 


: . =e -_ 
In the case lust cited the stipulation was fo) repavinent 
° ‘ 


4 } . . a 1 7 
of the monev and interest and one-fourth of the monthly 


profits of the business, for which purpose accounts 
were to. be Kept hia hatte morteage Was viven to 
secure the whole. Here were * profits ~ expressly bar- 
cained fon anc 7. len riven therefor. Yet it was decided 


to be merelyV a stipuiation ca) COM) DsHution nna Security. 


J 
I 
f 


and not a parthe rship In the 

In More || v. spur | te) Miaass.. 24 the Lhe cotiation le- 
gan for a partnership, but the lender advanced the money 
as a loan with thie hight to etect to become it partner. 
Such election was made and assented to. Yet the note 
was retained and the profits apphed thereon, and it was 
held that continuing the debt deteated the supposed part- 
nership. 


In this ease there was no thought or a partnership, 


vay 


ve 
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and the monthly payments were invariably apphed on the 
debt. and because of such reduction the amount of si eur)- 


les Was reduce a (p. IS). 


i]. 


THE RELATION OF DEBTOR AND CREDITOR (EVIDENCED ONLY 
BY PROMISSORY NOTES AND PLEDGED COLLATERALS) WERE NO’ 
CHANGED BY THE SUBSEQUENT CONTRACT RESPECTING THE COL- 
LATERALS. 

Prior to such contract the pay-vouch rs were payable 
at Washington, and Squier & Co. brought unmatured 
vouchers and exchanged them for those that had ma- 
tured. Defendant parted with no security without simul- 
taneously taking an equivalent. 

This mode ot exchange Wiis rendered practically 1m pos- 
sible by a change of Department order requiring pay 
vouchers to be eollected where the ofhieer served, for which 
purpose it must be sent to distant points, and so required 
some days to get returns. It required correspondents 


} 


such as bankers. 


? 


Squier & Co. asked that they be entrusted to make such 
collections. Ordinarily if thie pi dor C Vives up possession 
of the pledge he loses his rights, unless by special contract 
the lien or title is continued. 

Gregory 7. Morris, 96 U.S., 619, 625. 
Hauselt #. Harrison, 105 U.S., 401, 405. 
Casey v. Cavaroc, 96 U.S., 467, 480. 


Clarke v. Iselin, 21 Wall., 360. 


But with the rights of the pledgee secured by special 
eontract he May { mploy thie ple lvor LO make collections 
and procure substituted securities. 

Such eontract may be in any form, absolute conveyance, 


mortgage, or other acknowledgment of title or len, and 
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any evidence written or oral is admissible to show the 
real character of the transaction. 
Peugh v. Davis, 96 U.S., 332, 336,.7. 


Russell ». Southard. 12 How., 139. 147. 


Any Conveyance or acknowledgment ot title to secure 
the payment of money IS in) equity a@ mortvage, and thie 
creditor may enforce his debt and ask foreclosure and the 
debtor may redeem. 

Hughes ». Edwards, 9 Wheat., 489. 
aabeock v). Woym Lb). 1% How.. 2S. 
Shillabee ». Robinson, 97 i »S., OS. 

[nu such eases *“ the form of the instrument is immate- 
rial.’ and hi al solute cle (| will be held in equity as a Cohl- 
tinuing mortgage when the intention 1s to secure a debt. 


In this CASE if matters not whether the COntrACcyT he 


ense the notes were renewed and referred to in the con- 


t promises a return of the 


a =e . os , 

hey each refer to oa (LEU already eXISTING ana tO 

} } . _ 

VOUCHECLS ALTeCACY pledged mhiet In POssesslon Ol the le naier. 
ryv ’ } , °° | . ’ 

Phe contract, like the vouehbers to which it refers, was 


tO meet The new eX]- 


+ 
— 
— 
- 
—" 
— 


eollateral to th 
Pency that had arisen and to enable the pie dvee to mak: 
ker and broker. 
lf sq ier A (oOo. were re ill insolvent. as 1s aroued, they 
had the right to exchange values and to give securities for 
mone \ borrowe q qr ¢ Kchange Ole voucher for another. 
Clark v. Iselin, 21 Wall., 360. 


Clook v. Tall: ¥ LS Wall.. 3a a. 


at ie 


ae 


.? 


And the assignee, or receiver in his place, takes the es- 
tate of the assignor in the same plight and subject to all 
the equities and ineumbrances, whether by operation of 
law or the act of the insolvent, that existed when in the 
hands of the latter. 

Stewart wv. Platt, 1O1 U. S., 731, 738-9. 
Donaldson «+. Farwell. 983 U.S... 631. 


And a pledgee may hold the pledge the same as though 
there were no assigninent 


Jerome 7. MeCarter. 94 U.S... 334. 


Yeatman uw. Sav. Bk. 95 U.S... 764. 


ITT. 


BUT SUPPOSE, FOR ARGUMENTS SAKE, THAT THE CONTRACT 
REFERRED TO TOTALLY CHANGED THE RELATION OF THE PAR 
TIRES IN EQUITY. Try N DEFENDANT INSTEAD OF A CREDITOR 
BECAME THE PROPRIETOR OF THE VOUCHERS HELD BY HIM, THE 
SAMI HAVING BEEN PURCHASED FOR HIM BY HIS BROKERS. 
SOUTER & Co. 

The agreement then is, that the broker may, from time to 
time, collect the matured vouchers and reinvest the proceeds 
in other securities of hike kind provided he can make pur- 
chases so as to \ ield a certain profit to the owner. It also 
cuarantees the genuineness of the securities and ultimate 
return of the money, for which services the broker may re- 
tain all profits in excess of interest. 

Such aw contract dos Snot create a partnership hetween 
the parties, eren vs to the vouchers. Much less does it as 
to all the Danking and brokerage business of Squier & Co. 

The law as recognized by this Court, and by the later 
decisions of nearly if not quite allof the States, and of Eng- 


land. too, is that t0 sh tre in the Pp! tts OFT a hy S/1428S OF VE- 


a remands > american eae ake atte ra ea Ca ee TD a 


lure as ¢ ONepr nsation for ti 


se s 
Or Tor }? PSOnAL ‘¢ Adee 


‘f } of 4 
P Vtstel t/ 


In the case of Sevmon 


» aad . 
| rice \\ | ie T() COnDrLD 


ment, and pay his own ex] 


aS nNG lan is: Sevmouny 


As 


= 


tt IS Tnsisted: That Thre 


*’ partners ihn respect to tt 
i i 


oe 


] ; 
Ot adopt this view ol! 


> | ] 
which bear upon It are 
ryyy > 
‘The ease of Berthold 
si CONCLUSIVE i?) this rOrin 
4 | | ; | 
While the majority of tl 
deecist 2) WYO thie ( ~ C1T 
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, i , } . 
fj) fii /} ror in ¢ / (fORS SAE, f PANT 6 (/ 


contract made the parties co- 
' We Cal- 


The adjudications 


ie lands to be bought 


cy and irreconcilable. 
(soldsmith (24 How.. 536) is 


against the proposition. ” 


lson and Crrier eonelude. Upo 


an and Kenelish awucthnorities, that 


' 
sharing profit between services and eapital gives an mter- 
eSt In the Lot } reat partnership only when the 
; 

KS! 4 ry i etry if '¢ ( »? i i ix CC 1} Lie an ae thre ( i} if ul ( lii- 
ployed ys) 

7 . | 

Chis view s 3 { ave been adopted in the later ease 

1 > ] } ™ » { | } 

Ot Be CK Wi | LUibot (to | ‘> ZOO \V re & i ra Of eat- 
] } } } ] 
tle (the Cash \ Of which being avreed upon) was deli 


] | 
then to be sotd, and t 
Wet he fi) re ~ } ) 
| ’ 
Phis Court i i 7 ‘ 


no CoOommMuynlty Of thterest 


that those w 


1) Were to bh 


, P 
were t mploves anc not pro] 


nts o rt ‘) inal valuation 

| ~, 

is ho partnership, there being 
i 

lth =Thae capital employed ana 


paid bY a portion ol the pronts 
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ae 


ad 
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Such also is the recent decision in Dale vw. Pieree (85 Pa. 
St., 474), where money was furnished to a butcher to invest 
in cattle for slaughter, both parties sharing in the profits 
after repayment of the sum advanced. 

This doctrine is athrmed and. illustrated by too many 
eases to leave a doubt as to their effect. In Rich- 
ardson ¢. Hughitt (76 N. Y., 55) the latter advanced money 
to build wagons tor sale Upon an ancreemebnbt to be repaid 
his monev and interest and one-fourth of the net profits, 
thre Wievols being trianste rred C0 him CLS security for the 
whole. It IS held note TO bea partnership, but only ani 
arrangement to secure the loan and make compensation 
therefor. 

In Curry +. Fowler (87 N. Y., 33, 38) $50,000 were ad- 
vanced for the purchase and lmprovement of property for 
resale, upon an agreement that the money should be re- 
funded with Interest anc one-half of the profits, which 
should not be l SST Hye h > 2 Ul x all of Ww hic lh Was secure dd 
by a mortgvgave on the property. Held not a partnership. 

Macgovern #. Robertson (47 Hun., 166) and Cassidy ». 
Hall (O7 N. Y¥.. 159. LOS) are to the same ettect, t he ee urt, 
i} thie last CASE, Saving it Is well settled that One does not 
become a partner by being interested in the profits of 


usiness aS a means of compensation for services or 


money. 
In Harvey ». Chi 
money to Potter, a dealer in hogs, to purchase two car- 


2S. St.. 319) the latter advanced 


loads of hogs, upon the avreement that Childs was to take 
possession of the hogs and sel] them, and out of the pro- 
eeeds be repaid his advances and one-half of the net 
profits. Potter kept the money or put it to other use, 
and purchased the hogs of plaintiff on eredit and deliv- 
ered them to Childs. Held there was no partnership, and 
that Childs was not liable ‘to Harvey for the purchase- 


money. 


1s 


In Lintner v. Milliken (47 Il... 178. 183) one advanced 
money tO manutacture implements, as many and for such 
length of time as might be deemed profitable, the advances 
to be returned and one-third Ol] the profits. Held not to 
be a partnership, but only a mode of getting compensation 
for money that was quite Common, 

In Adams » Funk (535 Ill., 219) money was advanced 
to buy cattle for the market upon the agreement that the 
money Was to be re turned with interest, and one-half ot 
the profits. 

In Smith ». Knight (71 Ill., 148) money was advanced 
under an agreement to receive interest and one-half of the 
net profits und be responsible for all losses. 

In Boston Smelting Co. «. Smith (13 R. I. 27). by aD 
agreement under seal, B was to advance money and in- 
dorse notes for A’s business. B to have ten per cent. and 
a certain proportion of the net profits. A to keep accurate 
accounts for 3's Inspection. Held. its in the two preced- 
Ing cases, that there was no partnership as between them- 
selves or as to others. 

. Decisions in the following cases are to the same effect. 
\\ illiams U. soutter, ri lowa. 456. $45 O. 
Ru ldick v. ()tis A Snow. 303 Lowa. $Ox2. 
Hart Keeley, 83 Pa. St... 286, 290. 
Wells v Babcock, OO Mich.., 276. 
Beecher v. Bush, 45 Mich., 188, 196. 
Buzard wv. Bank, 67 Tex., 84. 
Rice v. Austin, 17 Mass., 206. 
Meehan v. Valentine, 29 Fed. Rep., 276. 
Moore v. Walton, 9 Nat'l Bank Reg., 402. 


In deciding the case of Turner v. Bissell (14 Pick., 192) 


the court say that parties shipping goods to India to be 
converted into a return cargo: for half of the profits of the 
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transaction do not become partners with the shipowner, 
nor is the return cargo hable for the debts of the latter. 

In Rice wv. Austin (17 Mass.. 206). money instead of 
goods was advanced upon a like agreement for investment 
in a cargo of lumber, the money to be returned and the 
profits divided. 

The foregoing cases relate mostly to instances where 
money was advanced with the stipulation that it be re- 
turned and that profits were to be shared either in lieu of 
or in addition to interest, the person making the advances 
usually taking a lien upon or title to the property pur- 
chased with the money advanced, and as security there- 
for taking what appellant's brief calls ‘“ profits with a 
“lien therefor.” Of what avail was defendants len on 
proceeds of vouchers collected by Squier & Co.? 

The following additional cases illustrate the universality 
of the rule that sharing in profits, net or sross, does not 
constitute a partnership, whether as compensation for 
money or for personal services or the use of property. 

Barter v Rodman, 3 Pick., 435. 
Cutler -. Wisnor, 6 Pick., 335. 
Denny ». Cabot. 6 Met.. 82. 
Bradley v. White, 10 Met., 303. 
Monroe v. Greenhoe, 54 Mich., 9. 
Thayer v. Augustine, 55 Mich., 187. 

- Colwell vw. Britton, 59 Mich., 350. 

Vanderburg «+. Hall, 20 Wend., 70. 
Reed e’.. Murphy, 2 Greene | la. P 574. 
Kelsey ». State, 58 Ind., 319. 

Bryce v. Bundy, 61 Ind., 432. 
Eastman wv. Clarke, 53 N. H., 276. 
Kellogg », News Co... SS Mo.. 5OA. 
Clifton v. Howard, 89 Mo., 192. 
Cully v. Edwards, 44 Ark., 424, 428. 
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Polk vw. Buchanan, 5 Sneed, 721. 
Dwinell 7. Stone, 30 Me., 384. 
Millett ». Holt, 60 Me., 169. 
Darron wv. St. George, 8 Col, S02. 


Perchen vw. Anderson, 5 Mont., 438. i 
Nicholas w. Thieleg, 50 Wis., 401. 
Pond wv. Comrs., 50 Conn., 372. 
Nutting vy. Coit. 3 Halst., 509. 
Dills » Bridge, 25 W. Va., 20. 
Setzer ». Beale, 19 W. Va., 274. 
Sediker ». Applegate, 24 W. Va., 412. 
« Crawford v. Austin, 34 Md., 49. 
i: nester Vv. Hack, 52 Md., 1735. 
Redington ». Lanahan, 50 Md... 429. 
Horan ». Hall, 1 B. Mon., 159 
Day v. Stevens, 58 N. C., 835, 87; 3 Kent's Com., 24. 
The old eases of Grace +. Simith (20 W. BL, 998), 
Waugh v. Graves (2 H. BL... 247), and others that sane- 
tioned a different doctrine, have been overruled by all 
the more recent Mneglish CaSeS aS ayn Incorrect exposition 
of the common law. 
Cox v. Hickman, 8 Ho. of Lords Cas., 268. 
Bullen v. Sharp, L. R., 1 C. P., 86, 112, LL. 
Holme i’, Hammond, Li. R., Oo Kixeh., 218. 
Moelwo wv. Ct. of Wards, L. R., 4 P. C., 419, 435. 
Kelshaw wv. Jukes, 3 Best & Sm., 847. 
Kasterbrook v. Barker, L. R., 6 C. P., 113. 
Shaw wv. Galt, Irish L. R., N. S., 16 C. L., 357, 375. 
These decisions are generally hailed in this country as 
uprooting a pernicious theory sought to be introduced 
pd 


into the law of partnership. see cases cited SUPP, 17 Hun.. 
166, 170; 45 Mich., 188, 196; 13 RK. 1L., 27, 67; 67 Tex., 


84:44 Ark... 424. 428: 83 Pa. St... 286. 290: 5 Mont.. 


4358. 
lV. 


—_— A PARTNERSHIP WILL NOT BE INFERRED WHERE THERE IS NO 
PROVISION FOR A COMMUNITY OF LOSSES AS WELL AS PROFITS. 
Holmes #. BR.R. Co., 5 Gray, Os. 
Lamont ». Fullam, 133 Mass., 583. 
Post +. Kimberley, 9 John., 470, 504. 
Porter «. McClure, 15 Wend., 187. 
Holbrook «. Oberne, 56 Lowa, 324. 
Beckwith ». Talbot, 2 Colo., 639. 
Wheeler »v. Farmer, 38 Cal., 203, 213. 
Flint » Marble, 53 Vt... 669. 
Gill v. Fern, 82 Mo., 156. 
Chattraix +. Lafitte, 30 La. An., 631, 639. 
Chapman v. Lipscomb, 18 8. C., 223. 


MeCram v. Laughton, 58 Ala., 230. 


——_ 
Robinson v. Bulllock, /d., G18. 
Houze wv. Patterson, 53 /:/7., 205; 36 Ala., 61; 19 /d., 
(wes 
This Court recognizes this principle in the case cited by 
appellant, Beauregard v. Case (91 U.S., 194). In that 
case there was an express agreement of partnership and 
an agreement to share both losses and profits (pp. 136-7). 
This Court say: ‘‘ Here were the essential conditions of 
‘“ partnership, union of services and money, and a division 
i of profits and losses ‘“ (p. 140). 
me 
rot 


THESE ‘“ ESSENTIAL CONDITIONS OF SHARING BOTH LOSSES 
AND PROFITS MAY EXIST AND STILL THERE BE NO PARTNERSHIP, 


IF SUCH WAS NOT THE INTENTION TO BE GATHERED 


FROM ALL 
THE WORDS, ACTS, AND PUKPOSES OF THE PARTIES 

Taylor ». Bush, 15 aAla., 433, 6. 

Kellogg News Co. v. Farrell, 88 Mo., 594. 

Clifton «. Howard, 89 Mo., 192 a 
Dunnell v. Hasche, 67 Mo., 170. 
Musser v. Buick, 68 Mo., 242. 
Same wv. same, SO Mo., 350. 
MeDonald «. Matsey, $2 Mo., 358, 
Burnett +. Snyder, 76 N. Y., 344. 
Dwinell vw. Stone, 50 Me., 384. 
Alfaro v. De 


Reps., 510. 


30D. 


la Torre, High Ct. of Ch., 24 Weekly 


Walker «+. Hirseh. L. R.. 27: Ch. Div... 460. 
Nicholson Y). Ricketts. 2 Rel. NX Ell... 4. 
Chattaix vw. Lafitte. 30 La An., 631, 639. 


«> 


In the case last cited the Court Say that participation 


qu 
of profits is one circumstance, participation in losses 1s 
another. The first is not sufficient, and an agreement 
for both is not conclusive (p. 689). 
If looking at the whole agreement no partnership was 
contemplated, none Was established. 
London Ass. Co. v. Drennen, 116 U.S., 461. 
Same ». same, 113 U.S., 51. 
Muzzy v. Whitney, 10 John., 226. 
Beekwith vw. Farmer, 38 Cal., 203, 213. 
Ins. Co. ». R.R. Co., 104 U. S., 140, 158. 
If mercantile men in making a written agreement meant 
to be partners it IS to be supposed thes would Say SO. 
Ross v. Parkins, L. R., 20; Eq., 331, 335. -_ 


VI. 


It RESULTS AS A COROLLARY FROM THE FOREGOING PROPOSIT- 
TION THAT THE CREDITOR OF ONE INTERESTED ONLY IN THE 
PROFITS CANNOT TAKE IN EXECUTION, OR IN ANY WAY CLAIM FOR 
DEBT. THE PROPERTY CONTRIBUTED BY ANOTHER ALSO INTER- 
ESTED IN THE PROFITS, FOR THERE IS NO JOINT PROPRIETOR- 
SHIP AND NO PARTNERSHIP. 

Porter » MeClure, 15 Wend., 187. 
(‘hase +. Banett, 4 Paige Ch., 148. 
Dale vw. Pierce, So Pa. t., 17 4. 
Blanchard e, Coohdge, 22 Pick., Lol. 
Beckwith «+. Talbot, 2 Colo., 639. 
Dwinell «. Stone, 30 Me., 384. 


Beekwith w. Talbot. 95 U.S... 289. 2938. 


This Is hela to be true. although the agreement was to 
share both losse ~ ana profits. 


Alfano w. De la Torre. 23 Weekly Rep., 510. 


lor all the foregoing reasons it 1s evident that defendant 
and Squier & Co. were not partners, even in the transac- 
tion of vouchers, tO which alone the contract relates. 

This relation Wiis Iie cessarily that of creditor and debtor, 
as it began, and as the parties invariably understood it. 
ise it was changed to that of employer and employe 
with regard to a particular investment, as in the cases 24 
How... 536: 8 Wall... 202: 95 U.S... 289. and the others 


eited 
VII. 


Bur SUPPOSE AGAIN, FOR ARGUMENTS SAKE, THAT TECHNI- 
CALLY THE CONTRACT CONCERNING THE COLLECTION AND SUB- 
STITUTION OF VOUCHERS CONSITUTED THE PARTIES PARTNERS. 
lf WAS THEN A PARTNERSHIP FOR THAT PURPOSE ONLY ; THAT 


IS, TO USE MONEY IN THE BRhORK] RS HANDS TO PURCHASE A CER- 


TAIN SECURITY FOR DELIVERY, THE BROKER KEEPING ALL PROFTI 
OVER A CERTAIN AMOUNT FOR HIS SERVICES AND A GUARANTY O] 
PAYMENT. 

Here was no authority to incur a debt, but only author- 
ity to purchase with the bones delivered for that pur- 
pose. If a man hands to a broker a sum of money with 
which tO purchase threat amount ot securities, it does not, 


beenuse he IS CO keep tt portion of the discount for his 


service, authorize him to incur a-debt. Partnership is 
recoonizec as aa branch oft the law of berency., See Cox 
vw. Hickman (8 Ho. of Lords); Eastman ». Clark (53 N. H., 
SUD ), and Irwin . Williar | lO U. ‘> £OVS) DOD). 

All partnerships are necessarily limited. The limitations 
are found in the written agreement, if there be one, or, if 
there be hohe, in} the ceneral dUIsSaVe ot the parties. 


Kimbro ». Bullitt. 22 How... 256. 267. 


When the fact of partnership is not known to those = 
eiving credit, there is no Hability of the unknown partner 
beyond the actual scope of the partnership. ‘This is ele- 
mentary. 
The case of Nicholson wv. Ricketts (2 Ell. & Eb, 497, 
O24) illustrates the rule. One partner in Buenos Ayres 
was authorized to draw bills for particular purposes upon 
the other in London. 
A bill for another purpose was drawn in favor of one 
who had no knowledge of the partnership. The court held 
the London partner was not liable, saving : “ The existence 
“and purpose of this partnership were unknown to the ‘ 
world. The question, then. Is One ot express authority 
(p. o24). 
To same effect see Kilshaw vw. Jukes, 3 Best. & Sm.. _- 
S47. 
Chattraix v. Lafitte, 30 La. An., 631, 639. 
~— 


2d 
Where a partnership exists and is known, but where 
there is no common purpose to deal on credit, and no debt 
is contemplated, neither partner Is hable for any debt in- 
curred by the other, even though the firm name be used 
and the money be applied to its use. 
Harvey v. Childs, 28 Q. St., 319, 325, 4. 
Peterson vw. Roach, 32 O. St., 374. 
) 


Todd e. emily. 7 Mees. W Wels.. 497. 433. >. 


Kiven where the COMMON purpose Is to deal upon credit 
and incur debt one partner cannot involve the other in 
transactions outside of the actual or apparent business. 

Salem Bk. 7. Thomas, 47 N. Y., 15. 
Natl Bk. vw. Underhill, 102 N. Y¥., 336. 
Morgan #7. Pierce, 59 Miss., 210. 
Pickles v. McPherson, //., 216. 
Cadwalader +. Kroeven, 22 Md., 200. 
ane Woodward v. Winship, 12 Pick., 430. 
3 Ala., 175; 8 Ala., 59:8 Neb., 186; 35 Neb., 229. 

Therefore if the contract in question concerning the 
vouchers created a technical partnership it contemplated 
no debt, but only a purchase with money delivered there- 
for, nor was any debt in fact incurred on that account. 

Itis absurd to argue that if 
a banker and broker for a special venture, to partici- 


pate, let us suppose, in both profits and losses and not 


a man advances money to 


as a loan, that thereby they become partners in the gen- 
eral banking and brokerage business, and holden alike 
for all other ventures and transactions of the banker and 
broker, including lability for bank deposits. 

In the case of Hesion v. Julian (S82 Ind., 576) one L. 
agreed with a law firm (J. & J.) to procure all the cases he 


could and help prepare them for trial. J. & J. were to 


ee 


26 


manage the cases, including the trial, and all were to divide 


the earnings. 
it was decided that this written contract did not make 


Lj. a general partner of J. & J., nor liable for their debts. 


[.. in that Caac. like the detendant 1D the ense at&t bar. 


had no control over the general business of the other 


party, nor was he entitled to share in the profits of such 
general business, and therefore incurred no responsibility 
in that respect, and SO this Court holds in the CiLSé of 


Pleasants vw. Fant, 22 Wall... 116. 120. 
VITTI. 


Wr RESPECTFULLY SUBMIT THAT THERE WAS IN THIS CASE 
NO GENERAL OR SPECIAL PARTNERSHIP, AND NO RELATION SAV] 
THAT OF LENDER AND BORROWER, AS ITT WAS ALWAYS UNDER- 
STOOD AND INTERPRETED BY THE PARTIES, AND THAT THE CON- 
TRACT IN RELATION TO THE SECURITIES WAS ONLY COLLATERAT 
TO THE LOAN AND TO ACCOMMODATE THE CONVENTENCE OF THI 
PARTIES, AND DID NOT ALTER THE NATURE OF THE THRANSA 


TION. 


The decision of the Court below should be affirmed 


with costs. 
NATH L WILSON. 
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JAMES B. EDMONDS. 


OPINION OF THE Court. IN SpecrAL Term, Hon. WALTER 
S. Cox, PRESIDING: 


| have carefully examined the brief which was filed by 
counsel on behalf of the complainant, and have listened 
very attentively to the oral arguments of counsel repre- 
senting both parties. I have not been able to discover 
any great mystery or difficulty about the case. 

The theory of the bill in this case is that the defendant 
Edmonds was a general partner of Squier, and is called 
upon to account as such. The defendant Edmonds in his 
answer claims that he was simply a creditor; that he had 
from time to time loaned money to Squier, on which he 
was to receive a certain interest, and that that was the 
only relation he had with Squier. 

The complainant produced in evidence two written papers, 
the agreements between these parties, Squier and Edmonds, 
under which the complainant claims these parties act. The 
latter one of these agreements bears date August 1, 1883, 


and is admitted by Mr. Edmonds to have been in fall 
force, I believe he does not admit that to be the case 
with the Ohe dated Septem 4 l. LSS). hese Two avgree- 
ments are substantially thre SAmMme. CACC prt ais tO the amount 
of interest ana profits Th evidence as to the conduct of 
the parties in the course of business, the dealing between 
them, 1s supplied by the books of the company, the cheeks, 
receipts, WNC., ana it Very strongly proves that the business 
from the beginning throughout was such as is maicated by 
these pepers 

Mr. Edmonds in his testimony undertakes to prove an 
acrecment prior to August. ISS3. which 1s quit different 
Pray the one of that dat It is admitted Ly him to have 


Heeb vecuted by both parties, It does not seem to me 
that the parol testimony on this subject is material, 
because it tends to vary the terms of a written contract. 
Beyond that. thi welcht ot Che evidences strongly afhrms 
the agreement hetween them. 
Now. the areument printed (or) the preur't OT thy COT- 
| 


plamant isan exceedingly able one. and tends verv strongly 


to establish the relation of partnership between these 


4 


parties as to this particular venture or investment of this 
money in these securities, and in fact 1t shows some of 
the very essential el ments of partnership, one be Ine tliat 
this was earried on for the benetit of Mr. Edmonds, Mr. 
Squier being the agent, a large part going to Mr. Edmonds 
and a small portion to Mr. Squier. But the query with 
me from the beginning has been (and [ have not vet been 
able to answer it), how this contract between Mr. Edmonds 
and Myr. Squi | has Con € ected Mr. Kilmonds with the (Fe })- 
eral busine SS Of Myr. Sq ul I It this Money had ay Cl) acd- 
vanced by Mr. Edmonds to Squier & Co., to be embarked 
in the general business of Squier & Co., with a stipulation 


that a certain profit was to be paid to Mr. Edmonds out 


se 


iin 2 


~ 


| 
| 


of that general business, the argument would have great 
force in regard to the theory of veneral partnership. 

But what is the contract ? The contract is that in con- 
sideration of a certain amount of money placed in the 
hands of Squier he will. purchase a certain class of se- 
curities for Edmonds, which securities are not to be mingled 
up with the general business of Squier & Co. at all, but 
placed in the possession of Kdmonds, and held by him. 
it eould not be more separate from the ceneral business 
oft Squier A Co. 

by the contract. the seeurities are to be deposited 1 
the hands of Mr. Edmonds. But the most important 
feature of the whole matter 1s that the contract in express 
terms contemplates no profits to be received by Mr. 
Edmonds, except from this particular venture. By the 
terms of the agreement of sept mber 1, LSSO, the arrange- 
ment was to last SO long LS thre se pay vouchers could be 
bought SO as TO vield ae monthly profit of two per cent, 


or more.’ The agreement of August 1, 1885, recites that 


‘¢ Jas. b. Mdmonds has cle livered co » § H. Squier A Co. 
‘44.000 for investment bv the latter for the former in 
‘the purchase of pay vouchers, payable not later than six 

months from date of purchase, of officers in the army, 

navy, or civil service of the United States, and for rein- 
vestment upon collection by said Squier in same kind of 
* secu ities, but not unt SS they are purchased SO iS to \ ield 
said Edmonds a net profit of one and one-fourth per 
‘ cent. per month on $40,000, and one per cent. per month 
‘onthe $4,000, and enough besides to pay Squier & Co. 
for their services and for guaranteeing prompt payment 


‘ of the vouchers.” 


In other words. the property w hich Mr. Edmonds’ money 
was to buy was to be bought at that rate, and the property 


placed iD his hands was to he worth more than he paid for 


it. The profit to Edmonds was to be derived from the 
identical seeurities which his money bought, and from 
nothing else. 

[ appreciate the argument which was made that if Mr 
Kdmonds’ money went into the ceneral eash account of 
mg 
to Edmonds were out of the general business. It amounts 


wuier & Co. that. therefore, the profits that were produced 


simply to this: If | present money to a broker to derive 
it profit, and he prety the money which | have dleposited 
with him for the purchase of certain securities out ot the 
ceneral cash wecount, | derive rat profit out of his business, 
and I am cle arly A partner. 

[t was Mr. Edmonds’ money that was paid for the secu- 
rities. In all cases where customers deal with brokers all 
the cle posits fO TO the veneral cash account: they are not 
ke pt ius separate deposits ; and the application of those de- 
posits in carrying out the orders of the customer, he shar. 
ing the profits with the broker, does not make the cus- 
tomer a partner; it is simply paying the debts of a credi- 
tor. The mere fact that a debt 1s paid from the ceneral 
funds of a concern does not make the party to whom the 
debt Is paid a partner of the concern. Such i proposition 
could not be maintaimed for a moment. 

In the printed argument another circumstance was sup- 
posed to have some weight upon that point; and that 1s, 
by one of these stipulations in both of these contracts, 
when one of these vouchers matured and Was ready for 
collection, Mr. Edmonds was to receive from Mr. Squier 
another voucher of an equal amount, of the same kind. 
It was said that that voucher was to be bought by the 
money of other customers. 

In the first place, that does not follow. It does not 
suppose that the whole amount advanced by Mr. Edmonds 


could be invested in one lump. There was no time when 


> 


| 
| 
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some of this money was not invested and in the hands of 
Squier & Co. When one voucher was returned, it was stip- 
ulated that Mr. Squier should buy another one and deposit 
it with Mr. Edmonds. If it should have happened at the 
maturity of a voucher that there was no money of Mr. 
Edmonds’ in the hands of Mr. Squier, and he should have 
bought the voucher out of his own money, that would not 
have amounted to a participation in the profits of the 
business of Mr. Squier. It would have been simply buy- 
ing the voucher out of his own money, taking it to Mr. 
Edmonds, and reimbursing himself. It would have been 
no application of the profits from the business of Mr. 
Squier. 

Now, then, I do not see how this transaction connects 
Mr. Edmonds with the general business of Mr. Squier ; 
for very clearly, by the force of this contract, Mr. Edmonds 
was not to be entitled to any profits derived from any 
other business but this particular venture. It did not 
interfere with any other business or any other customer of 
Mr. Squier. And I should remark, in reference to what | 
was considering, that these vouchers could have been 
bought by other money than that of Mr. Edmonds. The 
fact turns out to be that the whole of Mr. Edmonds’ money 
was not devoted to this. There was a surplus, and Mr. 
Squier was tndebted to Mr. Edmonds. His money has 
rather gone to other parties or to Mr. Squier himself. 

In regard to the fact that was alleged in the course of 
the argument that this money of Mr. Edmonds’ constituted 
the principal capital in the business of Squier & Co. 
Well, even if that were so I do not know that it would 
make any difference; it would still fail to make Mr. Ed- 
monds responsible beyond the particular business in which 
that capital wasembarked. But the fact is, there is another 
large indebtedness over and above that which grew out of 


4 


it. The profit to Edmonds was to be derived from the 
identical securities which his money bought, and from 
nothing else. 

[ appreciate the argument which was made that if Mr 
Edmonds’ money went into the general cash account of 
Squier & Co. that, therefore, the profits that were produced 
to Edmonds were out of the general business. It amounts 
simply to this: If I present money to a broker to derive 
a profit, and he pay the money which I have deposited 
with him for the purchase of certain securities out of the 
ceneral eash wecount, I derive it profit out of his business, 
and? am clearly a partner. 

It was Mr. Edmonds’ money that was paid for the secu- 
rities. In all cases where customers deal with brokers all 
the deposits oO TO the creneral cash account : they are not 
kept as separate deposits ; and the application of those de- 
posits in carrying out the orders of the customer, he shar- 
ing the profits with the broker, does not make the cus- 
tomer a partner; it is simply paying the debts of a credi- 
vor. The mere fact that a debt IS paid from the ceneral 
funds of a concern does not make the party to whom the 
debt is paid a partner of the concern. Such a proposition 
could not be maintained tor a moment. 

In the printed argument another circumstance was sup- 
posed to have SOMME weight upon that point - and that is. 


by One ot these stipulations in both ot these contracts, 


when one of these vouchers matured and was readv for 


eollection, Mr. Edmonds was to receive from Mr. Squier 
another voucher of an equal amount, of the same kind. 
[t was said that that voucher was to be bought by the 
money of other customers. 

In the first place, that does not follow. It does not 
suppose that the whole amount advanced by Mr. Edmonds 


could be invested in one lump. ‘There was no time when 
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some of this money was not invested and in the hands of 
Squier & Co. When one voucher was returned, it was stip- 
ulated that Mr. Squier should buy another one and deposit 
it with Mr. Edmonds. If it should have happened at the 
maturity of a voucher that there was no money of Mr. 
Edmonds’ in the hands of Mr. Squier, and he should have 
bought the voucher out of his own money, that would not 
have amounted to a participation in the profits of the 
business of Mr. Squier. It would have been simply buy- 
ing the voucher out of his own money, taking it to Mr. 
Kdmonds, and reimbursing himself. It would have been 
no application of the profits from the business of Mr. 
Squier. 

Now. then. I do not see how this transaction connects 
Mr. Edmonds with the general business of Mr. Squier ; 
for very clearly, by the force of this contract, Mr. Edmonds 
was not to be entitled to any profits derived from any 
other business but this particular venture. It did not 
interfere with any other business or any other customer of 
Mr. Squier. And I should remark, in reference to what I 
was considering, that these vouchers could have been 
bought by other money than that of Mr. Edmonds. The 
fact turns out to be that the whole of Mr. Edmonds’ money 
was not devoted to this. There was a surplus, and Mr. 
Squier was indebted to Mr. Edmonds. His money has 
rather gone to other parties or to Mr. Squier himself. 

In regard to the fact that was alleged in the course of 
the argument that this money of Mr. Edmonds’ constituted 
the principal capital in the business of Squier & Co. 
Well, even if that were so I do not know that it would 
make any difference; it would still fail to make Mr. Ed- 
monds responsible beyond the particular business in which 
that capital wasembarked. But the fact is, there is another 
large indebtedness over and above that which grew out of 


these transactions between Kdmonds and Squier. There is 
demonstration that there was a large business outside of 
those transactions in which Mr. Edmonds did not parti- 
cipate at all, and in which he had no right to participate, 
and the parties connected with that other business had ho 
night to participate in these transactions between Edmonds 
and Squier. 

It seems to me that if you will go back a few years to 
the time when the 3.65 bonds of this District were fluctua- 
ting in value, a good illustration can be given. Suppose 
at that time [ had gone to Mr. Riggs and asked him to buy 
for me some of these securities at a rate which would yield 
togme such a profit. Suppose after he had bought them 
| should have kept them 1n) a box in his vault. Suppose 
we had entered into a stipulation, he to give a warrant of 
the genuineness of the bonds purchased, with the further 
agreement that if the bonds should reach a certain margin 
he should sell them for me and reinvest the money in some 
other securities. Nobody could imagine for a moment 
that such a transaction as that would make me a partner 
of Mr. Riggs, and responsible for his debts in ease he 
failed. 

[t is the same transaction that occurs every day in Wall 
street. A broker there has every day from ten to fifteen 
customers. He keeps ‘1 separate aecount of each customer, 
and shares profits with him—either a stipulated commis- 
SION Or an uncertain COMMISSION. And the CASE here IS it 
much stronger case as to the limited lability, because in 
New York the broker himself, I presume, ordinarily keeps 
the securities. In fact. he dloes not always have the Se- 
eurities at all. It is a mere speculation, a mere wager on 
the market price. Here the customer had the securities, 
and was the exclusive custodian of them. In the ease of the 


failure of a broker under the circumstances I have stated. 


os 


would any one pretend that the customer dealing with the 
broker was his partner and the partner of every other 
customer of the broker ? 

Now, this transaction is such as the one I have stated 
in the case of the broker. if Mr. Kdmonds had contracted 
a debt he would have been hable for that debt. But it is 
just as separate from the general business of Squier & Co. 
as the transaction of a customer with a broker. 

The relation between Kdmonds ana Squier Is a partner- 
ship relation to this limited extent. It does not extend one 
iota beyond it. It does not connect Mr. Edmonds as the 
principal of Mr. Squier, nor in any way involve him in 
responsibility with Mr. Squier. 

[ can do nothing more than dismiss the bill. 
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No. 224 


THE CENTRAL TRUST COMPANY GF NEW YORK, 
APPELLANT, 
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SEASONGOOD, AND Bb. G. STALL 


APPEAL FROM THE CIRCUIT Ce 
THE SOUTHERN 


FILED FEBRUARY 24, 1886. 


SUPREME COURT OF THE UNITED STATES. 
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THE CENTRAL TRUST COMPANY OF NEW YORK, 
APPELLANT, 


US. 


WIS SEASONGOOD, SOLE SURVIVOR OF J. AND L 
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CENTRAI TRUST CO. OF NEW YORK Vs. LEWIS SEASONGOOD, &€ 
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] At a stated term 
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rOOMNS in the CILV 


f the eireuit court of 
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Wn and for the sixth judicial circuit and the westel 
1e soutoern distriet of Ohio, be oun and held at the « 


of Cineinnati, 1n said division and district 


the United St: 
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Faia, on wie LIPSt Puesday oO} October, bering also the SIXth day ol 


lonorable 


that month, in the vear of our Lord one thousand eight hun 
and elohty ive, and in the one hun Ir d and tenth vear of thre 
dependence of the United States of America—present, the I 

John Baxter, circuit judge, and the Honorable George R. Sage 
trict judge—among the proceedings had were the following, t 


THe CENTRAL Trust Company oF NEW 


YORK. a Corporation, &e¢ 


THE ToLeEbpo, CINCINNATI AND St. LovuIs 


RAILROAD ( ompan\ Pha Cineinnati In (hancer No ot 
| 
Northern Railway Company, The | 
Spring Grove, Avondale and Cinein- | 
hat Railway Company and Crren 
\ { I) Bramall 
' matter of thie ( iim of yr bh Peas POO Lew 7 SOnS 
Phici( i i i L¢ ; ‘ .. i y i il i, 
and Bernard G. Sta 
) ) 1 ? c ' 1 
Z be it renembered that heretofore, to wit. on the fourteenth 
davyof August, in the vear of our Lord one thousand eight hun 
dred and elolty-three, came the said complainant herein, the said 
The Central Trust Company of New York, a corporation, &e., by 
Messrs. Hoadly. Johnson & Colston. its solicitors, and filed in the 
clerk’s office of the court aforesaid in this cause its certain bill of 
mplaint against the said defendants aforesaid herein, and which 
Silla bill Ol complaint So as atoresa ied Is cioth 3 mn bwne words 
and fivures as follows, to wit 
3 Bill of Complaint 
Circuit Court of the United States, Sixth Cireuit and Southern Dis 
of Ohio, Western Division In Chancery 
Cie Centrant Trust Company or NEW YorK, a Corporation 
Q 
THe ToLepo, CINCINNATI AND St. Louts Rattroap Company, THI 
Cincinnati Northern Railway Company, The Spring Grove 
\vondal and Cineimmnatl Railw iv ( IN) Pal’ and (7renvi rt 3 
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} THE CENTRAL TRUST COMPANY OF NEW YORK VS. 


sald mortgage or deed of trust that, if any defau 


5 \ 


i) the payment when due of interest on any of said bond 


as it might accrue, then, upon the happening of any such def iult 
vour orator or any suecessor to it in the trusts of sald deed I ot) 
take proper legal proceedings to enforce the rights of the holders « 
said bonds upon being thereto requested in writing by the holder 
of one-third in amount of the bonds atoresaid: and that the pro 
ceeds arising from any sale made in pursuance thereof should Lye 


applied, first, to pay your orator orsuch other trustee all reasonabl 


costs, charges, and expenses, and to indemnify if or them against all 


| 


habilitv in the premises: second, to pay the holders of said bonds 
: } 
ii} 


: ah a :, } a ? te ' 
Or df} equal proportion the principal ana mterest oO 


i } 
() sald bonds then outstanding without priority in lien of inte 
est over principal or of one bond over another: third, the 
surplus, if any, remaining alter the payment in full of il] said bond 
principal and interest. mncluding the interest on overdue interest 
should be paid to your orator, its successors and assigns 


fe } : . ] } © ° 
Lod yvour orator further represents that it was provided In sal 


mortgage or deed of 1 
oer, } TT : =_—s TEs 7. } } t ryt t 
propel ’ Uy Virtue ol] the Judgment atidi GeCcree OF al V Court O18 COT) 
. - } 
petent Jurisdiction rendered mm any sult or proceeding for the en- 
> " 1 . ] . + . 

forcement or foreclosure oft the lien of said trust deed or mortgage 

. ] } j | ? 

He PVINCcIpal OF all re aforesaid bonds should become and be 1m- 
i ; . . , 7 

mediately que and payable: and it was further provided therein 
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that Upon pbavment in fuii of the interest and p pal of said bONUS 
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sald deed of trust or morteauge should be null, vold., and of no etlect. 
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And your orator turt} ‘eprest nts that the said Cincinnati North- 
ern Railway Company has failed to pav the 
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AMG has mude detault therein to All thir holders thereof. and. among 
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others. to Charles Riee. a holdey of eleven of sald bonds. to whom 
‘le 1) 4] } = c _s 9 } ' 
“is well as to all the holders of sald bonds and coupons, said com 
ar ' , ; 
pany has tailed to nay the mnterest Warrants or coupons due 
| ] . 7 . ? : + +> 
iQ) thereon October Ist, A. D. ISS2. and April Ist, A. D. 1883 
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and the same have evel si1nee remained unpaid, although 
= } oe ] ey , I , 7» 
uly demanded at the eitv of New York, 
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cllit { re rprders O| COETL@ TLE Ul In amount Q)i Salt 


paVvient Of the same Was ¢ 
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MOnds tow hom SUC 


= ~— 


} } . 
default has been made have served Upol your orator a written 
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demand requiring your orator to institute the necessary [eval pro- 
‘ * A 
): eal et ora at 1] ' Vd orailw: 
ceedings to foreciose sald mortgage and sell the said railway and 


appointment Ol a receiver of said 


property of the Cincinnati Northern Railway Company and for the 
. ] } 
aid property separately, and to tal 


} " fry , a. ’ , . " ‘ ’ ‘ — " . ' . . 7 > 
such other and further steps necessa Vand propel for thi protection 
. } } } } } 1 ‘ 
. . ' , , Tatra +? ; VA . 4 , " << . 4 . j 
Ol the rights ot Lhe holders Of sald bonds as vour orator may be au- 
} ‘19 ‘ t, t. ]. Ly 7 | ] * ft ; ? ot \ al ‘ . = .% + . 
bLhnorized to take Dy Salad deed OT trust or morteavce. nad yvour oratol 
} ; ’ ". 
deems it for thr nteres tthe part es concerned, particularly of the 
AOTIeLrS O| the Sciid] rst morievgage bonds and COUPONS, to 1nstitute 
— : | = ; Vans ’ j : } = a a C . 9 7 : } ’ > 
judicial proceedings for the foreciosure of sald mortgage or deed of 


lla _— rt : ee 
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property, and to preserve the same and all parts of the said mort- 
gaged premises and property from waste and loss, and to pay the 
rent on leased premises, and to carry out such contracts and agree- 
ments of said Cincinnati Northern Railway Company as may be to 
the interest of the said several parties therein interested; and for 
such other and further relief as in equity and good conscience your 
orator may be entitled to 
HOADLY, JOHNSON & COLSTON, 


. . ’ , rey , . ' , a 
( Ounsel rar the f é ntral Trust ( LP any aii Ne id) ) ork. 


2] UNITED STATES OF AMERICA. 
State of Ohio. Hamilton County, } 


er 


Edward Colston, being duly sworn, says he is agent for the Cen- 
tral Trust Company of New York, complainant In above bill, and 
that the facts therein stated are true. and such as are stated on in- 


formation or belief are true as he believes. 


EDWARD COLSTON. 


Sworn to before me and subseribed in my presence this 11th day 
of August, ISSo. 


[L. s. | . JOHN FLACK WINSLOW, 
Notary | og hlie. ble nilton County, Ohio. 
LO cts.: pa bv ] Pa and .. 
29 And afterwards, to wit, on the 20th day of October, in the 
vear last aforesaid, an entry was made upon the journal of 
the court afore said in) this Cause, and which Salt entry SO as afore- 
said made is clothed in the words and figures as follows, to wil 


Tre Cenrrat Trust Co. or N. Y 


Us. 
[HE POLEDO, ( INCINNATI AND OS] Lor [Is | 
Railroad (Company. The (Cineinnat! (Chance ry. No. 355 
i ' | 
Northern Railway Company, The Spring 
(;rove, Avondale & Cineinnati Railway | 
‘ ¢ *?7 > e 
Company, and (;renvilie 1). Braman 


| ae 
of complaint and 


‘this eause came on to be heard upon the D1 
St. Louis 


Upon the respective pleas ot The Toledo, Cineinnat! WY 
Railroad Company and of Grenville D. Braman, filed in this eause 
on the 17th day of September, A. D. 1883; upon consideration 
whereof it is ordered, adjudged, and decreed that each of said pleas 
is Insufficient in law. and each of the same is overruled, and each 
of snid dete ndants Is given leave to answer to SAl i bill ol complaint, 


And sald CAUSE coming On further to be heard Upon the motion 
of the said The Central Trust Company of New York for the ap- 


4 


polntment of a recelvé r of all and singular tne pretiises ana prop- 


10 THE CENTRAL TRUST COMPANY OF NEW YORE VS. 


erty and assets, real and personal, of the said Cincinnatl 
23 Northern Railway Company | and of its said leased line, de- 
scribed in said bill of f complain tastheSpring Grove, Avondale 
& Cincinnati railway) owned by said Cincinnati Northern Railway 
Company at the time of its consolidation withthe said Toledo, Cincin- 
natid& St. Louis Railway Company,as averred In said bill of complaint 
of the said Central Trust Company of New York; upon considera- 
tion whereof it is now, by Hon. John Baxter, Judge of said circu 
court, ordered, adjudged, and decreed that William J. Craig be, and 
he hereby is, appointed receiver herein of all and singular the prem- 
ises, property, money, and assets owned by thesaid Cincinnati North- 
ern Railway Company (including said leased line),or to which it was 
entitled at the time of its said eonsolidation with said Toledo, 
Cincinnati & St. Louis Railroad Company, upon his giving bond, 
with security. to be approved by the Hon. John Baxter, circuit judge, 
or by the Ilon. George R. sae, sitting in the circuit court in said 
district,in the penal sum of ten thousand dollars, conditioned for 
the faithful performance of his duties as such receiver, and for obey- 
ing alllawful orders of the court herein,and that as such receiver he is 
hereby ordered and directed to take possession of, maintain, and 
operate the said railroad and premises described in the said bill of 
complaint, being the railroad of the Cincinnati Northern Railway 
Company, extending from Cincinnati, In Hamilton county, Ohio, 

to Waynesville, in tog n county, Ohio, and passing through 


24 and into. the counties ee Ney Butler. and Warren, in 
sald State of Ohio, eine about forty-two miles in length, 
constructed and to be constructed also to take possessiol n of. maln- 


tain, and operate as the property of said Cincinnati Northern Rail- 
way Company the said leased line deseribed in said billand known 
as the Spring Grove, Avondale & Cincinnati railway, extending 
from a point in the eity of Cineimmnati, in said Hamilton county, 
Ohio, south of Court street and west of Broadway, in said eity, 
through the counties of Hamilton and Butler,in said State of Ohio, 
to the town of Venice, in said Butler county, and to take aan 
of all the property, real and personal, owned by the said Cincinnati 
Northern Railway Company, or to which it was entitled at the date 
of its consolidation with the said Toledo, Cincinnati & St. Louis 
Railroad Company, and the equipment, income, franchises, and ap- 
purtenances thereof, as well as lands and other premises and prop- 
erty belonging to said Cineinnati Northern Railway Company at 
said time, as fully deseribed in said bill of « complaint, reference 
whereto for greater certainty Is had and made: and al eae 
hereby clothed with all the authorit v and rights usually given 
toa receiver by eourts of ¢ equity LO TT ike charge of, care for, and 
operate said railroad, including said leased line; to make re- 
ports of his acts and doings to this court at least every two 
months, or oftener if required by the court; to collect and _ re- 
ceive the tolls, incomes, issues, rents, and pronts of said premi- 

ises, and out of the same to make such repairs as may be 
20 necessary to preserve and keep the same in a safe and proper 

condition; and said receiver is hereby authorized to operate 
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? I er prem. 
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sald railroad, including said leased line, in connection with any 
other or others of the constituent roads of the said Toledo, Cinein- 
nati & St. Louis Railroad Company, of which he may be appointed 
receiver, but is hereby directed to keep the accounts of the earnings 
and expenditures of the said Cincinnati Northern Railway Com- 
pany seperate from the earnings and expenditures of any of the 
other Ol the constituent roads of the sald Toledo, Cineinnatl WZ st. 
Louis Railroad Company, except the said Spring Grove, Avondale 
& Cincinnati Railway Company; and the said defendants, The 
Cincinnati Northern Railway Company and The ‘Toledo, Cincin- 
nati & St. Louis Railroad Company, are hereby ordered and directed 
to deliver to the said William J. Craig, receiver, possession and con- 
trol of all the property, rights, and privileges of every kind belong- 
Ing tothe said Cincinnati Northern Railway Company and to the said 
Spring Grove, Avondale & Cincinnati Railway Company at the time 
of the consolidation of said respective companies with the said The 
Toledo, Cincinnati & St. Louis Railroad Company. 

And it is further ordered that said receiver make and file in this 

court a true inventory of all the cars, engines, rolling-stock, mate- 
rial, or supplies belonging to or in possession of said Cincin- 
ab hati Northern Railway ( ompany at the time of its said 
consolidation, as well as of all property coming into his pos- 
session by virtue of this order. | 

And said receiver is further ordered to keep the accounts of all 
through freight and passenger business over said constituent roads 
so that the receipts therefrom may be duly apportioned between 
the same as the court may hereafter direct. 

To the judgment of the court overruling the said pleas of said 
Braman and of said ‘| , C & wt. wi railroad the suid Braman and 
sald Toledo, Cincinnati and) St. Louis Railroad Company except, 
and Lev eXxce pt to the order of the court appointing a receiver. 


And afterward, to wit, on the Ist dav of November, in the year 
last afors said, an entry was made upon the journal of the court afore- 
sald im this eause, and which said entry so-as aforesaid made 1s 


oi oe ] ’ ' ‘ ol ; . . ¢ 1] ’ 4 ° 
clothed in words and figures as follows, to wit: 


Journal Entry y LSS 


‘ENTRAL Trust Co. or N. Y. 
| 


— 


THE 

vs, | 

Tue ToLepo, CINCINNATI AND St. Louris Ratz- | Chancery. No. 3004. 
road Company, The Cineinnati Northern | 
Railway Company, et al, 


This day eame William J. Craig, heretofore appointed receiver 

ie Cincinnati Northern railroad, and filed herein his 

ad bond in the sum of ten thousand dollars, which is approved 

' by the court, and thereupon came the said William J. Craig 
and took the oath prescribed by law and was duly qualified. 


of ti 


a ne 
IN 


THE CENTRAL TRUST COMPANY OF NEW YORK Vs. 


Zo And afterward. to wit. on the 8th day of December, in the 


year last aforesaid, an entry was made upon the journal of 


the court aforesaid in this behalf, and which said entry so as afore- 
said am is clothed in the words and figures as follows, to wit: 


9Q Journal Entry y Z 


In the Cireuit Court of the United States for the Southern District 
of Ohio, Western Division. In Equity 


THe Centrant Trust ComMpANY oF NEW YORK, a Corporation, 
Complainant, 
ada rnist Se) | 
Tue Tortepo, CINCINNATI & St. Louris R. R. Co., CINCINNATI 
NORTHERN R’y L?'d Co., et al., Respondents. 


- Entry. 


It appearing to the court that the superior court of Cincinnati, In 
general term, in cause No, 2500, wherein Jacob Seasongood, Louis 
Seasongood, and be rnarad ( Stall aa plaint tiffs ~and The Central 
‘Trust Company of New York and others are defendants, has found 
that certain real estate br sbeciney to said plaintiffs, situate in the 
city of Cincinnati, Ohio, and being lots 15, 14, and 15 of S. Kemper’s 
subdivision, in section 7, town. 5, fractional range 2, Miami pur- 
chase, is occupied by the Cincinnati Northern Railway Company 
under an agreement ent red into between said plaintiffs and the 
Miami Valley Narrow-Gauge Railway Company, t 

the said The Cincinnati Northern Railway Company, and 
oO) that there is due to said plaintiffs thereon the sum of seventy- 

eight hundred and six and 2, ($7,806.22) dollars, with in- 
terest on the same from the 20th day of May, 1885, and that said 
})) lad ntifl Are entitled to he paid Ol} the 2th) day oO} August, LSS6. 
under sail agreement, the further SUTnN of sixteen thousand five 


et 


hundred ($16.500.00 ) doll irs, with interest thereon at the rate of 


( Yo per annum, payable quart rly, from the 29th day of May, ISS, 
ind all taxes they may be required to pay in the mean time; and 
it further appearing to this court that said superior court of Cin- 
ecinnati has adjudged and decreed that said plaintiffs have a first 
and prior lien on said lots for the payment of said sums so found to 


— 


be owing to them, and has ordered that in the event of so much of 


said lots as may not be necessary for the purposes of said railway 
company being sold and proving insufficient to pay said claims, 
then that the whole of said railway be sold to pay the same; and it 
further appeal ring to this court that the portion of said lots ‘not 
he purposes of said railway are nee yr staged to pay said 


hecessary for t 
claims, and that an order of sale has been issued by sald superior 
court directing the apprais-ment and sale of the whole of said railway. 
and that said parties are proceeding to bring the same to sale in 

pursuance thereof; and it further appearing to the court that 
31 such sale would be contrary to the best interests of all con- 

cerned, and that it is necessary to the operation of said road 
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Cincinnati Northern railway, except at very great disadvantage 
[In view of the premises, | therefore hereby respectfully tender to 
the court my resignation as receiver of the said The Cineinnati 
Northern Railway Company, to take effect when possession is de 
liver d of the other said divisions. 


OW Very respectfully, 
(Signed) W. J. CRAIG 


’ ? } . 
aforesaid, an entry was made upon the journal of the cour 
‘ ‘ . 

In this cause, and which sald entry so as atoresald mad 


: } " 1) 
. * ‘ . +) , mc if 147 a ‘ : ¢ 
ing the words and figures as IoOliows, to wll 


THe Tortepo. CINCINNATI AND St. Lovuis 


Railroad Company, The Cincinnati North- - Chancery. No. 5004. 

ern Railway Co., The Spring Grove, Avon- 

dale & Cineinnati Railroad Co., & Gren | 

ville D. Braman | 

Geo. Hafer appointed receive 

And now, this day, this cause came on to be heard upon the appli- 
cation oO} thre complainant n this Cause for Live appolntm nt ota re- 
ceiver of the said Cincinnati Northern railway in the place and stead 


’ ; 


court on the fifteenth instant and is now ace pted, and the court 
. os - 71 ] t 3 wierod | « nlite 

being fully advised in the premises, it 1s ordered, adjudged, and de- 
creed that Creorg- Hafer be. and he nereby Is, appomted receiver 


herein of all and singular the premises, property, money, and assets 


S 
of Wilham J. Craig, Esq., whose resignation was presented to this 


P | 
owned bv thre sald Cainemnatl Northern Railway Company (inciud- 
. } BE , * } : 

Ie the leased line, known as the Spring (7rove, Avondale and (\in- 


—- 2 ; cs 
mpAaAtLL rvaliwav) or to which 16 was entitied at the time OT its consol- 


ation with the said oledo, Cineinnatl and Saint AUIS 

5 oy r)> } | ' — = en. ae T | ' — 
i haliroad Company, upon His SiIVIne bond Ih the sum oF ten 
} '% P all 1] . > is > ] ¥* + i +i ' ; + " 1 ' 
tLhnousanad dollars. conditioned IO] ne laithiul perrorman eG O} 


his duties as such receiver, and for obeying all the orders of this 
COUT hie relh, with surety LO be approved by {hie court, and As such 
recelver he Is herebv dire eted Lo take PpOsSsesSSION of, maintain, and 
re said premises and railroad described in the bil 
plaint berein: and said receiver is hereby clothed with al 
it | rights usually 

take charge of, care for, and operate said railroad, including sald 
feUSt d line: to make reports of Is acts and d ines to this court al 
least every month or oftener, if required by the court, and to collect 
and receive the tolls, income, rents, & profits of said premises and 
Property, and oul of the same to make such repairs as may be neec- 
essary to preserve and keep the same in a safe and proper condl- 
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62.90. and until so paid he is entitled and shall be paid by said 
k O per cent. interest thereon from Nov. 12th. 1SS5. ) 
t appears further to this court that said case in said supreme 
rt t mc1unAt!l Was not carried tO the supreme court of Ohno. 
herefore the Cent Trust Company, ¢ mplainant, prays an 
) n open court of this cause to the supreme court. and tlhris 
Lgrabts the appe il and fixes the amount of bond at double the 
unt ot said Claim and interest, to wit, fiftv-five thousand and 
I) nared q | irs, WI ch 1) nid shall operate as a SU pe rsedeas of 
\nd afterward, to wit, on the 19th day of December. in 
the vear last aforesaid, came the said complainant aforesaid 
n, bv its solicitors, and filed herein, in the clerk’s ofhice of the 
rt aforesaid a an S ff) ha rS certal SU py rsedeas bond. and 
eh said supersedeas bond so as aforesaid filed is clothed in the 
. | figures as | vs, to wit 
NUL DI f 1 Bond 
Circuit Court of the United States, Western Division 
THe CeExtTrant Trust COMPANY OF NEW York, Truste 
suis Epo, Cin. & Str. Louis RarLroap Company et al 
iN W We! bv Lhe pore SELLS that we. ‘The ( 4 ntral Trust (‘orn- 
! [rusted 1S 1] at the , (| Joseph \\V Wilshire. (;eorge \\V 1 I- 
ire, Joseph N. Kinney, Briggs Swift, George Hater, and Augustus 
Winslow. as sureties. are held and firmly bound unto Lewis Sea- 
ns 1 sole survivor of J. & L. Seasongood and B. G. Stall, in the 
in of fifty-five thousand and five hundred dollars, to be paid to 
C SaA10 lew s SeUdss (YOU, > Cf SUPVIVOT ~ i\foresald. lyis executors 
histrators tO wl eh paviment Vf 1] nd truly LO be made, 
| ourselves and our and each of our heirs, executors, and 
“«imiristrators, firmly bv these presents 
~ i 4 | ane tj = if a ‘ f 1) ’ hor 
bod "cl if i \\ fi OUT SCais i btu | } (ia {) CPcemnver, 
Wiereas the abov ined The Central Trust Company, trustee, 
tuken out an appeal to the Supreme Court of. the United States 
. 4 . 
reverse the order rendered in the above-entitled action by the 
reuit eourt of the United States for the southern distriet of Ohio 
Now, therefore, the condition of this obligation is such that if the 
bove-named The Central Trust Company, trustee, shall prosecute 
s said appeal to effect and answer all damages — costs if it shall 
: . . . 
11 to make good its plea, then this obligation to be void ; otherwise 
1? ? 
y remain in full force and virtue. 
Signed ) JOS. W. WILSHIRE. SEAL. | 
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In presence 
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RATTERMAN 
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GhORG] 


Y js Ley) \ 
GEO. R. SAGE, 
/) : f Juda ay | ] nated Slates. rY DD. Ohio 
f ), an SV ebire Ath f hed 
(>| (OTTO 
lohan ot oO} the sureties above named do 
after ng niv just debts and liabilities, I 
usand dollars 10 real estate, In) Inv OWN Name, 
} I | PPVVTILO? ! sald distriet 
JOS. W. WILSHIRE. 
I I9th dav of December, 1885. 
ROBT C. GEORGI, 
Ld } ytd f ff » f [] Ss f ) reed if f Ov re. N -D f) 
Ee OTT 
] Ty 
if Of sureties above named, (iQ SOL@TMNNIIY 
yimv just debts and labilities. I am worth the 
iO IVs ih re 7 estate. 1 my OW) name. situate 
ton, 1n said distriet 
GGEORGE WILSHIRE. 
e 19th day of Deeember, 1SS5. 
ROBERT C. GEORGI, 
Dep. Clerk U.S. Circuit Court, 8S. D. O 
lcr OF OHTO 
ne of the sureties above named. do solemnly 
an isi debts and liabilities. ] am worth 
eat estate. in my own hame, situate in the 
said distriet 
JOSEPH N. KINNEY. 
we 19th dav of December. 1885 
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I. TRUST CO. OF Ni YORK VS. LEWIS SEASONCGOOD, & 
ndorsed:] United States circuit court, western division. 
4 Central Trust Co.. a corporation The T., C. & 
Co. ct al. Citation to appr le Iiled January doth, 1886 
t} VI') it Cinein ti Ohio. on the 19th day of [e- 
5. and on the 28th day of December, 1885, I served the 
Lewis Seasongood, sole survivor of J. & L. Season- 
(7. St by delivering to him personally a tru copy of 
H. C. UMA 
/ NS Marshal. S Dp © 
iy C. A. COSTELLO, Deputy 
“F O00) 
50) 
(}t) 
SB GH 
ED STATES OF AMERICA 
I 1 Dy mn of the Southe District of Ohio 
owen, clerk of the eireuit court of the United States 
for the distriet aforesaid, do hereby certifv that the fore- 
eT nad correct transcript of the record and proceedings 
aforesald in the eaus thie rein named. rn thas Inatter of 
Jacob Seasonveoo Lewis mseasongood, and Bernard G 
same remains of reeord and on file in this ofhiee 
m\ whereof hay hereunto set m\ hand and athixed 
ne eoure arore said, at the eitv of (neinnatl. 1h) sald dis- 
d.on this the Bist day of January. A. D. 1SS6. and of 
denee of the United States of Ameriea the one hundred 
aT 
{ i “ t 1) { )} 
Bb. R. COWEN. 
Clerk U S. Cirenitt Court. \. Do O 
By ROBT C. GEORGI, Deputy 
on cover: S. Ohio C. ¢ U.S No. 224 The Central 
ny of New York, appellant, vs. Lewis Seasongood, sole 
J. & L. Seasongood and B. G. Stall. Filed February 


SUPREME COURT OF UNITED STATES. 


Stipu lation 


THE CENTRAL TRusT COMPANY OF NEW YorK, Appellant, 


I.EWIS SEASONGOOD, Sole Survivor of J. and L. Seasongood, and B.G 
STALL, Appellees | 

for the purpose of avoiding the necessity of suggesting a diminu- 
t1i0n oO} the record and of supplying in exltenso portions of the record 
in the circuit court which have been inadvertently omitted from the 
transcript filed in this court, it is agreed that said record shows that 
On) March ras LSS4, “a decree ot foreclosure and sale Was entered 10 
=uld CAUSE in which the allegations of the bill with respect LO the ex- 
ecution and record O] said nortgage Ol October l. LSSO. were found 
to be true; that there was due from said Cincinnati Northern Rail- 
way Company, for interest to that time upon the bonds mentioned 
In the bill and secured by sald Mortgage, the sum of S90 000, and 
that in the event of sale the principal of said bonds, amounting to 
$1,000,000, would, by virtue of the terms of said mortgage, become 
due and payable Lo the several] holders thereof : that said railway 
was sold, pursuant to said decree, on June 27, 1885, for $200,000; 
that said sale was subsequently confirmed, and that, under said de- 
Cree, the portion of the proceeds of sald sale ordered by suid entry of 
Nove mber 20 ISS5. to be paid to the appr llees would othe rwise go 
to the appellant The property was of greater value than S200 000, 
and Was purchased by bondholders represented by the complainants. 

JACKSON A. JORDAN, 
(jf Counsel for A Seasongood 
RAMSEY, MAXWELL & RAMSEY, 
For Appellant. 


[| Endorsed:] Sup. Court U.S. 1888, Oct’r term. No. 224. The 
Central Trust Co., app’t, vs. Lewis Seasongood et al. Stipulation as 
to record. 

[Stamped :] Office Supreme Court U.S. Filed Jan. 18,1889. James 
H. McKenney, clerk 
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tO wit: said three lots, that Is not necessary to said road a \ 
and right of way. And it appearing to the court that the 
Cincinnati Northern Railway Company, claim and demand 
that the land deseribed In tract marked © B™ her inafter de 
seribed, and as shown in plat attached, now occupied by said 
road hed ane tracks, In a 
and the plaintiffs consenting thereto 

And the court finds that the tollowin portions of said 
lots. designated respect lve iy “A 


deseribed as follows. are not necessary for said roadway. 


Description Of atraet or parce] ot land needed hor road 


hed Purposes OF part of lots 13, 14 and 15 of Stephen Kem 
pers subdivision in Cineinnati. Hamilton county. Ohio. 
Commencing at a point in the southerly Jine of Mont 


rner of] 1 No 1S. 


, 
' 


romeryvy road and the northeasterly e¢ 


; + , : 
thence -<outheasterl|y aiane the easterly line of] said lot No. 


lo. sixtv (60) feet: thence in a southerly direction through 


lots 15, 14 and 13. two hundred and eighty-six (286) feet. 
to the rear or southerly line of said lot No. 13: thenee in a 
<outheaster] direction lone thie I r of said ot No | e 
‘ 
| thirty-seven (57) ‘eet, to the southwesterly corner of said lot 
' No. 13: thenee in a northwesterly direction alone the west 
erly line of said lot No. 13, fortv-one (41) feet: thence in a 
; 
northerly direction through lots 13 and 14. one hundred 
’ 
f ind fiftv-two (152) feet; thence northwesterly parallel to 
; 
the easterly line of lot No. 13. one hundred and forty-six 


(146) feet, to southerly line of Monteomert road: thenee 


northeasterly along the southerly line of the said Mont 


romerv road, one hundred and twelve (112) feet. to the 

northeasterly corner of said lot No. 15, and place of begin 

ning, designated on the following plat as part “ B.” 
Deseription Og triang ilar shaped fract of land heing cl 
part of lots 15, 14 and 13 of Stephen Kkemper’s subdivision 


(Commence: 


‘ 


southeaste) 1 


. 
s 
-_ 


f 
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i= 


+) 
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raliroad to be appraised, and also that said parts marked “A 
"i ; ' ? 
and ++ ¢ which are not necessar\ lor sald road shall also be 
appraised separately, and if the two thirds of the appraised 
weet ' ° 7 } 24 99 ] 
Value of said parts marked * A and => ¢ ado not amount 
i 
t 


osaid judgment and amount found due, interest and costs. 


' 


} } j . ] ° 
then he shal] advertise the entire road elhia said parts marked 


+} 
ana ae | . ma | thie ' do ete) ~ f i | 1d] auth ( 1) } oO | 1\ said 
é : 


. . ' , } ‘ “a . wn I 
midome nt. mnterest and costs, then he shal siso otter ror saie 


. ' 4 ‘ ] } } - . . . 
sad road as heretotore ordered nd ne] ordered io re 


port liis proceedings to the court in special term as hereto 


fore orce red. to all q>] which detendants PX Ce 


‘ 


APPRAISEMENT. Filed Mareh 10. 1SS4 


STATE OF OHTO, HAMILTON COUNTY .—S~s. 


\ ‘ » get . - . — ] + = ] | . i . - + 
a. iH. Stewart are disinterested treeholiders, resident in the 


7 i: 
‘ounty of Hamilton and. state of Ohio. and were bv me 


' } ] i } ? —— ’ 
this dav first dulv summoned and sworn to appraise im 
~ 1} | } . 7 } | 
‘ i ‘ ’ . ’ = i i = . »% ‘> yf 
partiaiiv the premises deserpbed in ther repo! hereto al 
, | , + | aw + 4] — 
bachea, thppon aerial View nHereol, al (herr reat Vatte nm 


December 1. 1885 Master Commissionel 
lo flome j- F. Jorda fie Vast / ("QINMISSIONA 
We, the undersigned appraisers, after being first duly 


summoned and sworn, forthwith entered upon the premises 
! . . — : . ee ] } - a. =. , 47 _ ; } 
herernatter deseribed., and upon actua lew thereol., and 
forthwith after such view. estimate the real value in money 

ae ; ie sii oo on ; 
Ol said Premises, as POLLOWS: We dirst appraise A TrAnLgulal 
shaped tract of land, being part of lots 15, 14 and 15, of 


Stephen Kemper’s subdivision in the city of Cincinnati, 
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SUPREME COURT OF TIE UMTED STATES. 


THE CENTRAL TRUST CO 


LEWIS SKEASONGOOD. ET. An. 


ON APPEAL 


From the Circuit Court of the United States for the South- 


ern District of Ohio. Western Division. 


Argument of JACKSON A. JORDAN and ISAAC M. JORDAN 
Counsel for Appellee. 
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SUPREME COURT OF THE UNITED STATES. 


THE CENTRAL TRUST CO. 


‘ - 


LEWIS SEASONGOOD, Er. AL. 


ON APPEAL 
From the Circuit Court of the United States for the South- 


ern District of Ohio. Western Division. 


Argument of JACKSON A. JORDAN and ISAAC MM. JORDAN, 
Counsel! fcr Appellee. 


: 

; FACTS. 

In addition to the brief hereto attached on motion to dis- 
miss the appeal, we submit the following : The record in the Court 
below is very voluminous, and_ the respective counsel have 


caused to be printed so much as to them appeared pertinent. 
What does not appear in the printed record has to some extent 
been copied into briefs filed. Counsel for complainant have gone 
beyond the record in this case and copied into their brief some 
of the proceedings in the Superior Court, referred to in the order 
for the receiver’s certificate complained of, but this is not ob- 


jected to. 


This record shows that on August 29, 1876, Seasongoods & 
Stall, owned lots 13, 14 and 15 in Cincinnati, and that on that 
day they sold them to the Miami Valley Railway Co., for 
$18,500, by an agreement to convey, on which the sum of 32,000 
was paid, leaving $16,500 unpaid, which with interest and taxes 
paid by Sensongoods & Stall now amount to about S50,000. 

e given by the Miami Valley 


On foreclosing ot a mortea 


} 
— 


_ 


Railway Co. to trustees, in which proceedings said Seas nwoods 
& Stall were not made parties, the Railroad was sold to a 
syndicate, “and they eaused the Cineinnati Northern Railwas Co. 

“ 
to be organized and then transferred the road to it, and it execu- 
ted a mortgage to the Central Trust:‘Co. to secure bonds whieh 
were distributed to the bondholders. Seasongoods & Stall were 
not made parties to said foreclosure proceedings. Thereupon, on 
Mav 2, ISSI, said SFeasongo vis & Stall sued in the Superior Court 
ot (‘ineinnati. Ohio. to for close thie 7 elaim aoulnst said property 
for the unpaid purehase money and taxes and made said Central 
Trust Co. and said Cincinnati Northern and Maimi Vallev Rail- 
way Companies, parties. In these foreclosure proceedings there 
Was a praver to establish the lien and for sale of the entire ratl- 
roads under the ease of Lewton, v. The Dayton, Nenia & Bi Ipre 
R. R. Co., 20 O. S. R., 401, whieh so provides, 

Complainant’s brief goes on to show that answers were filed 
by said defendants setting up various defenses. Nevertheless the 
Court deereed tor Seasongoods & Stall, and found the amount of 
unpaid purchase money and taxes to which they were entitled 
and tound the elaim to be a lien on the three lots and ordered a 
sale of the entire road with a view of working out the equity of 
Seasongoods & Stall. Anda Master Commissioner was appointed 
to conduct the sale, who proceeded and had the road appraised 


and was proceeding to advertise it for sale. 


‘ 
es . ene 


By this time the Central Trust Co. had commenced a suit to 
foreclose the mortgage to it by said Cincinnati Northern Rail- 
way Company, in the United States Circuit Court for the South- 
ern District of Ohio, and tailed also to make Seasongoods & 
Stall parties. The security which Seasongoods & Stall held for 
the payment of their claim was: 

Ist, Such portion of said lots as was not occupied by the road- 
way. It was very small and of but little value. It sold for 
about $1,000, and left after paving costs, ete., about $525; 2nd, 
The portion of the lots cecupied as roadway ; and 3rd, The claim 
against the stockholders of the Miami Valley Railway Co. The 
$525 was applied as a credit on the claim, and the claim against 
the stockholders was transferred by subrogation to the Cincinnati 
Northern Railway Co. and it amounted to $5,993.12. The 
Receiver of the Cincinnati Northern Road was therefore entitled 
to that amount. This leaves undetermined the value of the 
roadway through said lots and what would be realized on fore- 
closure. At the time said receiver’s certificate was ordered, on 
December Sth, 1883, the three items were undetermined. 

Ist, The amount that could be realized on the outlying 
strips. | 

29nd, The amount that might be realized from the. stock- 
holders on the elaim which at that time amounted to about 
$25.01 MW), It might have paid the entire claim. And 

3rd, The roadway, which, with the outlying strips cost in 
1876 $18,509. That was its then value. 

It is also shown by the record that the-Cinecinnati Northern 
tailway Co. and four other Railway Companies had formed a 
syndicate for a running arrangement, aud the foreclosure pro- 
ceedings against one was against all and all pending in this one 


action in the Cireuit Court in Cineinnati. 


On this condition of affairs the Cireuit Court, Baxter J., 
eonsidered the matter and determined that it would be unwise 
to allow the interests of the parties in the Cincinnati Northern 
Road to become detached from the proceedings involving all of 
the five roads and to let this isolated road pass from the receiver 
appointed by the Cireuit Court, and be sold by a master in the 
State Court. 

And a settlement was ordered by exchanging a receiver's 
certificate for the rights and interests of Seasongoods & Stall 
above set forth This order was made by virtue of an agree- 
ment if this action In whieh Phi Central Trust Co. representing 
all the bondholders was and is complainant. It was made without 
objection, and remained QT) thie record of the Court Without 
motion to set aside untilafter the receiver's certificate was issued, 
until the outlying strips were sold, and until it was ascertained 
what amount could be collected from the stockholders, and until 

] 


“ asongood stopped proceedings to sel] thie railroad under the 


proceedings in the Superior Court, and the Judgment in favor of 
Seasongood was satisfied and a deed releasing the lots to the 
Railroad Co. was executed and the road was sold in this action. 
And the Railway Co. went on using the roadway, and the com- 
plainant made no objection until the road was sokd on foreclosure 
ofa mortgage civen to secure &1 QOO 000, and bought in) D\ {he 
bondholders at S200.000—and until Seasongood applied for an 
order of distribution Nove mber 2Oth. 1S885- about CWo vears atte r 
the order Was made. 

This statement shows that the following payments have been 
made on the purchase money and still leaves the roadway Appro- 
priated to the use of the road : 

Ist. Phe $2,000 original purchase money. 


ee 
be 


2nd. The 525.33 realized on outlvineg strips. 


3rd. The $5,993.12 collected of stockholders which Season- 


goods & Stall never received, and to which complainants are 


entitled. 
Total, $8,518.45. 


This state of facts raises several 


PROPOSITIONS OF LAW. 


|. That all parties to an action are bound to take notice of 


} . * ‘ 
the orders made upon its journal as the case progresses. See 


Kquity, rule 1. 
2. That notice to The Central Trust Company—trustee 


binds the bondholders whom it represents. 
Coe v. Piqua Road, 10 O.S. R., 372; 
Wallace v. Loomis, 97 U.S. a 163: 
Beach on Ree., sec. 393. 

5 F A party is estopped to object to the issuing of a re- 
ceiver’s certificate who acqulesces for two years therein, and es- 
pecially where such changes are effected in the rights of the 
parties as are indicated in the foregoing facts. 

Wallace v. Loomis, 97 U.S. R.. 1638. 

!. It isin the power of a court of equity to order a re- 
ceiver’s certificate which may take precedence of a prior mortgage 
when, when in the judgment of the Court, it is for the interest 
of all parties concerned, 

Jones on Railroad Securities, S. 533, and cases cited. 
Union Transfer 0. V. Ili. Midland, 17 U. ‘. Bis 433 3 


d. The order for the receiver's certificate Was made on a 


contract with Seasongoods & Stall, which has been fully complied 
with by them, and by the receiver in issuing the certificate. The 
trustee through the payments made and surrender of the control 


of the sale of the road, obtained the benefit it agreed for and now 


should submit to the order for paviment of the ecertitieate. 


Briefs have already been filed referring to autiorities in 


support of these propositions. 
6. The order of December 3. 1883, ordering the receiver to 
issue a receiver’s certificate to Seasongoods was final and could ’ 


have been appealed from by either party, and it is too late to 


appeal from the order Ot November 90. TR85. 


Blossom v. Milwaukee R. R. Co., 1 Wall, 655: 
Minnesota v. St. Paul, 2 Wall, 609-634 : 
Butt rfu ld v. Asher, 91 U.S. R., 246: 
Hinkley v. Gilman, 94 U.S., 467 : 

Sage v. Railroad Co., 96 U.S. R.. 712: 
Trustees v. Greenough, 105 U.S., 527 


Hovey v. Me Donald, 109 U.S. R.. 150. 


SUPREME COURT OF THE UMTED STATES. 


THT CENTRAL TRUST CO., Plaintiff, 
v. 
LEWTS SEASONGOOD, Survivor, Ev Av., Defendants. 


Appeal from the Circuit Court of the United States 
for the Southern District of Ohio. 


On Morion or LEwis SEASONGOOD. SURVIVOR. TO DISMISS 


APPEAL, AFFIRM JUDGMENT AND ASSESS DAMAGES 


ARGUMENT of Jordan & Jordans, Cincinnati, Ohio, Counsel 
for Lewis Seasongood, Survivor. 


REPLY. 


A very brief reply seems called for. Counsel for appellant 
say on page 2, that plaintiff “ concedes that Seasongoods and 
Stall have a prior lien upon so much of the real estate sold by 
them as was appropriated to right of way for the balance of the 
purchase price of that portion of the property.” 

This should be conceded. We claim it, shou/d claim it, and it 
is all we claim. 

Appellant’s counsel then say: “ But the appellant denies 
that Seasongoods and Stall have a lien upon the railway for real 


estate sold to a former owner of the railway, which never became 


) 


os 


a part of the railway, and was never used or intended to be used 


for railway purposes. This is the point of the appeal 


We deny that Seasongood makes any such claim, Nor ts the 


judgment of the Court predicated On any such claim. No such 
claim appears in the record. If we are right, then there is no 
“point ” to the appeal, and if it is without point if must be for 


delay merely and frivolous. 


Nothing in the case intimates that the claim for the outlying 


strips isa lien on the rond. The decision in the Superior (‘ourt 


clid not sO hold. The decree in the C‘ireuit Court of December 


8, 1883, mAkes no such claim. Even if the Superior Court had 
so held, the Cireuit Court was guilty of no error on that account, 
for the deer e of December ‘, 18825. reeite s that thirty days were 
allowed to take that case ip On eCPrror, which they did not do. 
By virtue of the contract made with Seasongoods and Stall the 
receiver took the claim cs if was,“ for better or for worse,” 


All that was le cided in the Superior Court and us recited in 


the deeree in this ease of December 8, 1883 1s, that the claim of 


Seasongoods and Stall was a lien on the property sold, not on the 
road, And that to satisfy such lien the entire road should be sold. 
No attempt was made to make the Cincinnatt Northern Railway 
(‘o. liable for AV part of the debt, Say nothing about the outside 
real estate ; nor to enforce the payment of any claim for the out- 
lving strips by making it a lien Upon the road: nor to enforce 
the sale of the road to pay it. The decree is particular to aveid 
this. So appellant’s counsel are mistaken in their entire theory 
of the ease. 

Appellant’s counsel misrepresent the case when they say that 
‘without notice or opportunity fo any of the parties to be heard, 
Seasongood obtained an order directing the receiver to Issue a re- 
celver’s certificate to them for the entire purchase money of the 
real estate, including the outlying strips, which latter constituted 
about two-thirds oft the whole.” 

lirst—The deeree was not ohbfained without notice. The 
record shows threat the ( ireunt C*ourt made the order for the purpose 
of stopping the sale under proceedings in the Superior Court, 
and to obtain a deed for the right of way and the claim of over 


S5 000 against the stockholders. 


A et: 


we 


—" je ee 


6 eet, 


—— 


— Me 


Second—The parties certainly did have notice. They were 
bound to take notice, and it is apparent in the order that all par- 
ties did have notice. The Central Trust Co. was a party to the 
suit in the Superior Court, and is the plaintiff in this action, and 
the order shows that some of its provisions are by agreement of 
the parties to the action. And this record remained for two 
years without objection. 

Third—Nor is it true that a certificate was ordered or ob- 
tained for the entire purchase money of the lots. kor the order 
expressly states that the outlying strips are to -be sold and the 
proceeds credited On the elaim. 

Fourth—Nor is it true that the outlying strips constituted 
about two-thirds of the property. 

The entire purchase money with interest and taxes now 
amount to $27,562.90, as shown by the deeree of November 20, 
1885, and the same decree shows that the outlying strips yielded 
only $525.33. 

The order of the Court was not simply to pay a debt of the 
Miami Valley Railway Co. It was an order to take from Sea- 
songoods and Stall a transfer of their claim for purchase money 
and taxes, secured by a decree of the Superior Court making it 
the first lien on the property, and ordering a sale of the railroad, 
and also a conveyance of the roadway to the company, and a 
transfer of the claim against the stockholders, so as to get con- 
trol of the sale of the railroad in the | nited States ( ireuit 
Court, by reason of which Seasongood gave up all control of the 
case, and transferred all his rights to the railway company, which 
availed itself of the benefits thereof. 

There could be no misapprehension by the Circuit Court as to 
the scope of the decree of the Superior Court, for the order of 
December 8, 1885, recites and follows the exact provisions of the 
Superior Court decree, and the Circuit Court does not, as is 
erroneously assumed by appellant’s counsel, in its order assume 
that the entire purchase price could be charged asa lien on a sep- 
arate portion of the property, nor that the elaim for purchase 
money was a lien on the entire road. It recites exactly what the 
Superior Court decreed and what the case of D., YX. & B. R. R. 
Co v. Lewton, in 20 O.S. R., 401, decides. 


4 


The order of the Circuit Court recites: ‘* And it further ap- 
pearing to the Court that said Superior Court of Cincinnati ‘has 
adjudged and decreed that Seidl plaintiffs have il first and prior 
lien on said /ofs for the payment of said sums so found to be 
owing to them, and has ordered that in the event of so much of 
said lots as may not be necessary for the purposes of said Rail- 
way Company being sold and proving Insufficient to pay said 
claims, then that the whole of said railway to be sold to pay the 
same,”’ 

Could language be more explicit? How could appellant 
counsel have made such a mistake? They certainly have read 
the order gery carelessly, 

True, the road sold for only $200,000; but when it is under- 
stood that a syndicate of some of the bondholders bid it in at a 
nominal price, the transaction will be plain enough. Getting 
the railroad at this nominal price is one of the advantages se- 
cured to the bondholders by taking the sale of the road out of 
the Superior Court, and getting Seasongoods and Stall out of the 
way. 

Appellant’s counsel complain that Seasongood did not cause 
himself to be made party and to file a cross bill. Why did not 
appellant ask that he should be made party’ Simply because 
le Was hota proper Party to the sult after he transferred all his 
property to the Railroad Company. 

The parties toe the suit are the Trust Company and the 
Railway Company, and they are each interested in the appeal 
and in having it sustained, while Seasongood, who is the only per- 
son to be injuriously affected by an adverse decision, is not a 
party. This seems to us to be an anomalous proceeding. 
[ts solution may be in an analysis of the action of the Circuit 
Court. He certainly, for some purposes, must be a party. How 
ean the bond in the Cireuit Court aet as a supersedeas 
against Seasongood, if. he is not a party? Certainly 
he can move the Cireuit Court for an order for the pay- 
ment to him of the money? The bond was allowed and given 
for his protection. He certainly is a proper party defendant in 


these proceedings? If he is not a party the Cireuit Court should 


not have allowed the appeal. But it did allow it, and, prac- 


D 
tically, it and the bond do operate as a supersedeas. If The 
Trust Co. could appeal, then Seasongood could have appealed ; 
but not without in some way being a party to the suit. Nor can 
the Trust Company appeal as to him without making him a 
party. The case is here; but it is here for only one purpose, and 
that is, to be dismissed and sent back with damages. 

Seasongood is brought into this Court by the Trust Com- 
pany. He is here de facto; and, if relief is sought against him, 
he may resist it. By the act of the Trust Company in bringing 
this action against Seasongood, he is made a party, and may in- 
voke the aid of the Court to dismiss an appeal which affects his 
rights by causing a stay of his proceedings to collect his money, 


by having the orders of the Cireuit Court enforced. 


In Bothe v. Railway Co., 387 O. R.S., 147, the Court held 
that a judgment of reversal was not bad where the suit to reverse 
was brought by a person not a party to the suit, but by a subse- 
quent purchaser whose title was affected by the erroneous judg- 


' 
’ 


ment. 

See Kennedy v. St. Paul R., 2 Dill, C. C., 448, where the 
Court held that where there was danger of a valuable land grant 
being lost to the road, if not completed within a specified time, 
and this grant constituted the principal security of the bond- 
holders, the Court by its:order of appointment, authorized the 
receiver to borrow money sufficient to complete the road within 
the time preseribed, and for that purpose to issue his obligations, 


which were made a lien upon the road. 
See also Ellis v. Boston, 107 Mass. R., 1, Wells J.,p. 28. 


We find this subject considered in a work just published on 
New Trial and Appeal, by Hayne, P. 611, S. 203, where the 
ease of Adams v. Woods, 8 Cal., 315, is cited holding that when 
a receiver employed counsel in a matter of partnership in which 
he was appointed, and the lawyer applied for the allowance of 
his fees which were denied him, and it was held that he could 


appeal from the order denying his petition. 


See also Pt ople V. Grant, 45 Cal., 96. 


5 


As to the power of the Court to authorize receivers to make 
sueh orders see 
Watt nbherger \Y. Logansport, 106 OF a 236. 
o1Q. ond Sullabus. 
Wallace - Loomis. Qi UJ. s., 146. 


It seems to us that the Court will aet., and that but one ae- 
tion 1s possible, and that is to dismiss the appeal on ‘one of LWoO 


1S not appealable, or because 


erounds: either because the case 
the judgment below is so manifestly right that but one result 


follows, or a third because two years have elapsed. 
J. A. JORDAN, and 
I. M. JORDAN, 


Attorneys for Lewis Seasongood. 


April 16, 1886. 
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In the Supreme Court of the United States. 


W.S. Hassall, Trustee, ) 


VS. | No. 1008. 


NN etna ee 


BRIEF FOR APPELLANT ON MOTIONS OF APPEL- 
LEES TO DISMISS OR AFFIRM. 


[his is a motion to dismiss :— 


I. On the ground that the amounts involved in the decree 
appealed from, are not sufficient to give this court jurisdiction ; 


and 


II. That the appeal is improperly brought in the name of 
8! issall. the trustee, and that if Is manifest he has ho interest in 
the decree. The appellee, Wilcox, moves the court to dismiss 
the appeal or affirm the decree as to him, for the reasons stated 


in the second ground of the motion. 
The FACTS of the case are as follows :— 


The Rio Grande and Pecos Railway Company, of Texas, had 
executed a first mortgage upon their entire property to the Mer- 
eantile Trust Company,of New York, tosecure six hundred bonds 
of $1000 each, which they had issued. The railroad company 
having become embarrassed, C. B. Wright, a bondholder, filed a 


bill on April 16th, 1884. in the Cireuit Court for the Western 


ini ihe Wa i A NI Ee SOLON ES ONG AEE By Bi tot SLA INR. ERS REI ACE AP LR APR SRE A Ee 
9 
as 


District of Texas against it, and the trustee under the mortgage, 
asking for a receiver and praying a foreclosure, A receiver was 
appointed, and before October, 1884, $50,000 of receiver’s cer- 
tificates were issued to meet existing claims and to run the road. 
[t being impossible to make the receipts meet the running ex- 
penses, and the road being utterly insolvent, the Circuit Judge 


on October 13th, 1884, made a deeree declaring that the receiver’s 


) 
certificates should constitute a first lien upon the road; such 
liens, if any, as might thereafter be decreed by the court to have 
precedence over the first mortgage bondholders, a second lien; 
and the mortgage itself a third; and ordering the road in 
default of payment within ten days, to be sold, in New York, 
after due advertisement. (See Record, page 02.) 

Doubts having in the meanwhile arisen whether a foreign cor- 
poration could under the law of Texas act as trustee under the 
morteacve, the bondholders, under a power in the mortgage reserved 
to them, on October 20th, 1884 substituted in lieu of the Mer- 
cantile Trust Company, William 8. Hassall, who thereupon 
appeared) by counsel and was allowed by the court to be made 
party plaintiff in the suit, as representing the entire body of bond- 
holders. (Reeord, page 47.) 

On November 14th, 1884, an interlocutory order was made 
by the District Judge 
“varying and modifying the order of the Circuit Court, and provid- 

brances,” 


Ing for the saie of the railroad, free from ali Hens and incum 


— ’ 
. | > - f / - 
i ri f }¢? } mad eC SOLA. 8UODECI lo thre Liens and in- 


i) - 
~. 
~ 

—" 


sy o , . | — ’ rtiipad Q 1 t} 7} ‘ 
imbranecs, excepting the receiver's certificates and the first mortgage 


* bonds.” 

On December 10th, the interlocutory order was rescinded 
and a new deeree made ordering a sale of the road on the same 
terms as the original deeree of October 13th, provided at least 
$100,000 should be bid at the sale. (Reeord, page d9.) 

On December 17th, the road was sold as required by the 


deeree (page 61). It was not bought in by or for the bond- 


’ 
— 


holders as a body: and the statement to this effect on page 9 of - 


“ 


the appellee’s brief is gratuitous and entirely erroneous. 


Pha order 18 not e tuined ih tH printed re ord, but Is recited as having 
been lh cle Ol} Nove miber | ith l} t | eC SUDSe Ue nt deeree ol D> cember 10th ( Ree- 
ord. page 0 mo from whieh reeit the above exXtract 18 taken. 


On May 19th, 1885, the sale was confirmed, and the purchase 
money, $100,000, came before the court as a fund for distribu- 
tion. 

The court had previously (Record, page 17-18) appointed a 
master, S. G. Newton, to report upon all claims against the road, 
and he fi'ed a report showing a large amount of such claims. 
That these were valid claims against the railroad was not dis- 
puted, many of them having actually been reduced to judgment 


against the railroad company in the State courts. 


The parties before the court claiming the fund were :—— 


The holders of receiver's certificates, amounting, with in- 
terest, to about $52,000. 


ry” } } ‘ ° . . } msc ¢ / 
Phe bondholders, amounting, w ith interest, to about S654 .260Q, 


The claimants against the railroad company before the 
master, 

The eourt, in aceordance with their decree of December 
10th, 188 }. ordering the Saie of the road, ore red the re- 
ceiver’s certificates to be first paid; leaving about $48,000. The 
bondholders, through Hassall, their trustee, claimed the entire 
balance. The eourt refused his claim, and awarded him only 


~ 
. 


about $28.000, distributing the balance, $19,043.45 with in- 


terest (see Reeord, page 62), to A. W. Wileox, C. Burley, and 
other claimants who had proved their claims Ly fore thie master, 
Krom this le cree. Hassall, the trustee Tol the bondholders, ap- 
pealed, 

(ut ot the fond ot §$100.000 he claimed the balanee after the 
payment of the receiver’s certificates 548,000). ‘There .was 
awarded to him but $28,000. ‘The amount in dispute is there- 


fore about S$?0.000. 


ARGUMENT. 


l. It will beconvenient to first discuss the second ground of the 
motion to dismiss, viz., that 
“The appeal is improperly brought in the name of Hassall, trustee, 
“and that it is manifest he has n 
brief, page 1.) 


—> 
~ 
~ 
» 
j 
ne 


in the decree’’. (A ppellee’s 


so that (appellee’s brief, page 8 


‘As to the claim of Wilcox, which is over $5000, Hassall, the trustee, 


BP 


has no right to appeal. 


° . _ y* o,° rgyy % , 
As authority for this extraordinary POSITION, Phe l‘armers 


Loan and Trust Company vs. Waterman, 106 U.S. Rep., 269, 
j 


Is quoted, In that ease, in which the Farmers’ Loan and Trust 
Company were trustees under a railroad mortgage, a decree was 
entered directing as ile of the morty red property, and provid- 
ing that all proceeds should be applied to 

“such claims as should be hereinafter allowed by the court in preference 
* to the lien of the mortgage.” 

At the time of this first deer Se the aineunt of thi Sse debts for 
labor and supplies were not known, After a report filed by a 
special master appointed by the court had been filed, showing 
an enormous number of claims, the decree was modified and the 
sale of the road Was mm ide 


++ 


. % , , . , ° 
subje ‘tto such claims and sums of money as are now under consider- 


“ation by, and shall be hereinafter allowed by, this court, and atlirmed 
“bv the Supreme Court of the United States on appeal,” , , 


A 


without prejudice to the Farmers’ Loan and Trust Company to object 


46 . 1?) 
or to appre al. 


The mortgaged property was thus ordered to be sold) subject 


to all preference claims, and on October 30th, 1878, it was so 


. 


sold to ‘a purchasing committee,” in trust for eertain bondhoid- 
ers under the trusts expressed in certain agreements. When 
these liens came to be enforced by the claimants against the 
property in the hands of the purchasers, exceptions were 


filed by the trust company and by the purchasers, They 


Soe 
ee oe 


( 


‘calibiaioe 


were overruled, and from this decree the trust company, 
as trustee under the mortgage, and also the purchasing commit- 


7 
' 
‘ 


tee, took appeals. All the appellees having claims less than 
$5000 moved to dismiss the appeals for want of jurisdiction: 
It was held by this court that no bondholders, as bondholders, 
had any interest whatever in the appeal, either as to the claims 
over $5000 or under it. As bondholders, they were only inter- 


] 
; 
‘ 


ested 1) the actun proceeds Ol the sale, which were not subject 


. ‘ . ’ , « 
to labor or supply claims, the property having been sold subject 


} ‘ 1} e ! ‘ 
tothem. Such bondholders as, under arrangement, had become 


purchasers, were owners of the road, subject by the terms of 


their purchase, to such claims for railroad supplies as the Cir- 
euit Court should eonfirm. This eourt said :— 

\s the purchasers to e property, subject to the lien, if any there 
“was, of the back vy claims, the } lders, as bondholders, cannot 
‘in anv manner be affected by the result of the proceedings to deter- 
“mine whether such lien exists, and if so, to what extent. , , 

“If, bv reason of the agreement under which the purchase was made 
“by the rchasing committe f the bondholders secured by the 
‘mortgages to the trust company are entitled to the share in the pro- 


s+ . - | - 1} | } ‘+ . . Z ; ad > ze : 
pertv, they are for all such purposes represented by the purchasing 


‘committee and not by the mortgage trustee. Phe trust created by the 
‘mM Yr Wha Wee j r , fq } } aly j * 4 ] euyT } rs compl ti ‘ A fhe r that 
‘ dhe Yn irech 1s ’ } 7) / ) ] . } “Im } yy} (W2LPTR or this moriqa jed prope rty, 

J ‘ j . 
and ther? | i} f } tet nN i ) j me 


Of course, said the court, if the bondholders, as bondholders, 
had no interest in the appeal, the trust company, who repre- 
sented them, had none The language above italicized, how- 
ever, is quoted in the appellee’s argument to prove that no 
mortvace trustee ever has any rivht to appeal after a foreclosure 
and sale. No such decision was ever made by this court, nor 
are the circumstances in the present case at all analogous to 
those above considered. Here Hassall, the trustee, representing 
$637,260 of bonds and overdue interest, was, during the pro- 
gress of the cause, substituted as party plaintiff (Record, page 
47), and the road sold, free of all incumbrances (see Record, 
page 61), realizing a fund of $100,000. The trust created by 
this mortgage was not executed when the foreclosure was com- 
plete. The trust created by the mortgage (see Record, page 8, 


article 4 of the mortgage) in case of a sale was, 


6 


“after deducting from the proceeds of such sale just allowances for 
“all expenses, advances or liabilities, which may have been made or in- 


“curred by the trustees in operating or maintaining said premises, &c.- 
c  * * to apply the remainder of said proceeds to the payment of 


“the principal of such foreclosed bonds as may be at that time unpaid, 


oN 


‘whether or not the same shall have become due, and for the u anal 
‘interest which shall at that time have accrued on the unpaid princi- 


o 
o 


pal, without discrimination or preference, ratably to the accrued 
‘amount of 
‘thereof, a surplus shall remain, to pay over the same to the company, 


principal and interest ; and if after satisfaction 


such 


sé Ff. » 2) 
QC, 


The trustee, F/assal/, therefore, not only was a proper party 
to appeal, but the proper party. It is true that Charles B. 
Wright, a bondholder, first filed a bill beeause the original trus- 
tee, the Me reantile Trust Company, a foreign corporation, did 
not act, never aeauaiial its power to act at all under the law 

Texas as trustee was considered doubtful. Hassall. however, 
was duly substituted as trustee, and became by leave of the 
court, party plaintiffin the suit, repre senting all the bondholders 
collectively, none of whom, excepting Wright, has ever indi- 


vidually appeared, 


. We will now consider the first ground of the motion to dis- 
inlet which is that the 
“amounts involved in the decree appealed from are not sufficient to 
“sive this court jurisdiction. 

None of the claimants are ereditors. of the bondholders, 
That relation does not exist. These claims, as appears by the 
report oft the special master (Record, page 44), are claims 
against the Rio Grande and Pecos Railway Company. The 
relation of debtor and creditor not existing between any of 
these claimants, the only question before the court was how the 
fund should be distributed between them. 

In all judicial distributions of a fund, where, as here, the 
amount for distribution is less than the aggregate of the 
claims presented, every claimant, In one sense, claims against 
every other. The amount of the reeovery by one necessarily 
affects what is allowed to another. The contention that a claim- 
ant, who claims an appropriation to himself of $48,000 and 


gets only $28,000, cannot appeal, because some of these 


oe 
« 


READE SEO RI 00 


ay 4 
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claims on the fund are for amounts less than $5000, would 
In effect prevent any appeal at all, where a large number 
of the distributees happened to be claimants for small amounts. 
This may be well illustrated by what was actually the 
case in the court below, though, as it does not appear of 
record, it is put merely as a hypothetical illustration. = In adai- 
tion to the claims mentioned in the deeree, was a elaim by 
Messrs. Buck & Co., of Missouri, for $60,000 and by a 


claimant named Sackett for $30,000. Both of these claims, 
‘“ “~ , ; ° _ ry ° ’ } 
aggregating AJU,0U were disallowed, Together with the 
“a4 " . , . | ¥ } ’ 
$20,000 of claims actually allowed by the court, they would 


have ageregated $110,000, to pay which, after deducting 


the receiver's eertifi ites thy re was only S48 000. If the elaim 


: - , ; , : 
of Hassa i the trustee under the mortgace, had been entirely 
} } } , ° } j } ° 
disal] wed and the fund divided among those ciarmants pro rata, 
. ' , " . ’ 
they would only have mrotabout tortv-three per cent., and Buck & 


‘ } } ° ] d j f . | : ? : 
( Fie Wiio ( leimed preced nee OF all other claimants miidterer exX- 


cepting receiver's certificates, would have got only $26,000 instead 
of $60,000, or less than half his claim. 

Now, according to the theory propounded in the appellee’s 
brief, although the amount in dispute in Buck’s ease would have 
been the difference between that dividend ($26,000) and the 
entire fund he claimed ($48,000), he could have not appealed 

| 
excepting as lo that part of the fund awarded to claimants, 
wlhiose claims exceeded S5000, lt mioht wel] have hap- 
pened, however, that there were no such claimants. But if 
Sackett had appealed against the allowance of Buek’s claim 


' 
hrowing 0m ouf, then 


($60,000) and had been sueceessful in t 
as the total of the claims on the fund instead of being 
$110,000 would have been only $50,000, each claimant would 


; ee ae ae oe a | 
have been paid nearly in full, including those whose ¢ 


Limns 
‘ere ler $5000. ; vell : ] r ver | 
were Wael e+) Uv, as We! as those who were over. 1 

. ” % = 
other words, where a fund is distributed among claimants, 
’ . 7 . . ‘7 . , . . 
whose claims exceed the fund, all are affected by the rejection 
-allowane ’ enw alas iii ml ' ' ‘ered by 
or allowance of any Claim, and where the amount recovere Vy 
, ’ 77 } ,} . 
one affects that allowed to every other, the allowance of the ap- 
| lo . ] > ] _ or . 7 ally ; | | Pe ee | +s 
peai depends upon the amount actually and substantially in dis- 


pute to the party who takes the appeal, 


F 


Any other reasoning would make i 
thetical ease just put for a claimant 
was entirely thrown out, to appeal where the other claims were 


t impossible in the hypo- 


of $30,000, whose claim 


for less than $5000, although the dividend coming to him might 
be for a large proportion of his claim. 

To illustrate we will assume that in a given ease there is a 
fund of $50,000 for distribution, and that there are 
Twenty creditors, st, u, v,&e., whose claims are $2500 
each, aworemating .........0e- RO re en $50,000 
One creditor A, whose claim is allowed for... ........ 20,000 


eoseeneeeneeeeeeneeeeene 


ME ccdinsintnieconenk seeunemes ee een $ 100.000 
And, 


} disatiowed, 
ree ye " _o ind my ° . ’ — _ " . 
Phen the fund 850,069 is ordered to be distributed among 
S100,000 of claims each Ted! 


i eat i i o at 7. 
, mae ‘ 9 ‘tb iD F- ! ciel 
smaller. s. t. ue. &e.. ALZ50 eneh. ar 
rut lan hd a 
rth »AppeaAIs, AS he Has an unaouvHokler ris 
. 2 


if he sueeeed 


ls, there will be 8150,000 of elaims against a fund 
of $50,000, ) ielding a dividend of thirty-thr e and one-third 
per ecent., SO that A wou] re! oniv S16.666 eR O} BQ 2399 »* lesa 
than his present div 


' : 7 , — ;, - , ;, 

33 sueceeds in HIS APPead# | his claim Is allowed, Now, are the 
rreditors under $5000, 
s t, u, v, &e., to be cut LO stand, as Orig 


17 
oinally 
awarded. 


If the appeal is alle 


}7 ° ] . . 
owed as awainst all interested mn the fund, 
a | ‘ . ’ 
as we contend, every one would vet 33 


The twenty eredit ei. @or 


_— ~) 
litors for Sw. 


would vet 8833.35 


] ‘ ~ pny if 
ee CRC, GSEPTCPMING cecccccscvess . $16,666 66 

q° a a e . > 

A would re] eenreenver eseeeweeseeeeereeeeseeevneevneeeeeweeeevnee te eee eee 16,666 66 
B sid ek ee ee eeeeeoeenseeeeeesest ee . ®eteesece 16.666 66 


SH0.000 OO 
But if B ean appe: lL only us against the one other elaim of A 


which happens to be o S5000. and the remainder, against 


whom no appeal is allowed are paid off. then the SHO 0 10 1s ul- 
timatelv distributed thus :— 


9 
Twenty smaller claims, s, t, u, &e., $2500 each, have 

already been paid off fifty per cent. aggregating.... $25,000 

Of all that is left, viz., $25,000 
i EI sntsmtiniienin sein wines pabneidenbineiciieias 12,500 
a a Bg 8 rn reer rer TS oe: 
or, of a fund to whieh all creditors are declared by the court 
of last resort,’ qually entitled, those for amounts under $5000 
get fifty per cént., the larger twenty-five per cent. 

The view contended for seems plain upon reason. It is 
equally so upon anthority. 

In The Market Co. vs. Hoffman, 11 Otto, 112, a number of 
lessees of market stalls joined in a bill in equity against the 
Washington Market Company, none of whose claims individu- 
ally exceeded the statutory limit, yet as the denial of the right 
claimed by the company was of far greater value than the sum 
fixed by the amount of any one claim it was held that that was 


' - ’ , | 
the matter in dispute and the appeal Was allowed. 


The firs iestion,”’ savs Mr. Justice Strong, “to be determined is 
‘whether the amount in controversy Is suflicient to give us jurisdiction 
of the appeal; upon this we have no doubt. While it may be true. 
‘that if Hotiman was the ane Complainant, the amountin controversy 
“ would be insufh lent vO JUSUITS An) appeal either bv him or the com- 
“pany, the case is one of two hundred and six complainants suing 
ntis th (] é*¢ ~ q iy n il a . f them i} ] 1) n deni | of 
‘theright chimed by the company, which 1s of far greater value than the 
(Sul Whicl by the Act f Convress, is the bitnit below whi han appeal 
“is not allowable. It is averred under oath in the pleadings that the 
‘sale which the company proposes to inake, and the court below en- 


would have realized to the company more than $60,000. Of 

his benefit the decree deprives them. It is very plain, therefore, that 
‘the appeal is one within our jurisdiction.” 

’ . | by + eT Y] na? ‘mn 23 = m7 PP? ¢> 

Po the same eifect Is Lhe Mannie. | ) ()tto. ide). In that 
pieasure yacht, conceded to be 
“orth | | S5000: there were thirt feral or a 
worth tess than &ovuy >: there were thirteen several sults lor dama- 


ease “The Mamie,” was a 


+ > ? i . ‘. . ry ; . 4 : - 
res brought against ner lor stims not exc eding that amount, 
Thal | ~ byeay rar. ti . la: 
Under the Act of Congress, however, the owners claimed the 


right to pay the value of the yacht into court and contest 


1 


the amount daue the several ciaimants. AS the amount the 


2 ; ; _ _ ;' 
owners would have been deprived of in the agg 


regate Was 


LO 


$65,000 or more than $60,000 more than they admitted, 
it was held that this was the measure of the amount In 
dispute. Moreover, in the case of The Farmers’ Loan and 
Trust Company vs. Waterman, this court dismissed the ap- 
peal on the very ground that under the circumstances in that 
case it was not the question there of the fund for distribution, SO 
that the amount of the recovery by one was not affected in any 
manner by what was allowed the other. 


‘yyy 9% . 1 661 - ° ' . . 
‘The purchasers,” said the court, “ have the right to contest each claim 


“separately. They stand in the same relation to the several claimants 
“thatthe shipowners in Olive \lexande 6 Peters, 143, did to the sea- 


] } ‘ ‘ ' . ) — - Pa. % 
“men. or the alleged fraudulent grantee in Seaver vs. Bigelows, 5 Wall.. 
~ 208, to the indgment creditors: the several interveners did not, as in 


a ] 1% | °? “as | ] ‘ : } 
Che Cohnemara, 105 U.S., 704, Claim under one and the same title and 


i 

oS \e4 , P19 ‘ thha nnreha , } , PT) } , gllowed tf se] and 
j he mate i ict ut? Liit bPaal bdct-C il how piitat l iS ALIOW Cd it) eacn Hn 
“every one, for the amount of re very 1s not determined by any fixed 
i rr) birt yy t @ } reo a Of} | ( { ya? Tes ns j wwed the several] 
6s ] S + is ra | asl i} ’ *7¥ 1? r } “ . \ 7 } \ } } : : 
Claimants 1ndividually. ihe amount of the recovery Dy one is not af- 
é = } -_ 4M 
lected In any manner DV Wha Saliowed toanother. Lhere 
/ j } / j f f LI « 1) i HasiIng ‘ M- 
“mittee bought the roads subject to the liens of the various back pay 
és } 4 ¥ = soe tl } 4% a ; — 

nd supply Chailmants, 1f anv Such Liens existed. The Claimants are 
éi a ae ans ae il mam +) ” en {2 lj ; T Sie eagle s 

eeK1D tO ¢ LDIIsSh and enforce their respective liens, nev 1olh 1n 
sé f . | 2° oe _— +} } —_— i . " . 

one sult or that purpose DULL VOLH thell Claims and decrees are se pa- 

, | 
rate and distinct 
} } ' = " } ] : } Bore ><> 
Observe, that the original decree made October i-th. ISS4, 


. ’ . } . ’ , } 
and afterwards SUDsSTantTIaLIY rernstated on Deeember LUtLh, Was 


: : 1 ,} , ae fs } ] 
in the nature of a final decree, trom which, if it had been aectu- 
i - | —— whee wasxi a fe . 7. ry] } , 
ally a final one, ANV party could have ayy) aled. Phat c(iecree 
j » } 4 ’ } \ ve 5 a) ~ ' a , , 
(Rteeord, pave 49), declared the order of liens to be, first, re- 
. : Ss tS le 7 ; . » . 
ceiver s certificates, second, such Claims as the court might 


thereafter deeree to have precede nee next, and third, the mort- 
— , : «eS os , a : ; 
yave [If the court had decided that the claims were a first lien 
before the receivers certiiicates, rnverting the order of] payment 
] . ] } . : + — ae a. “ 

to them, the holders of receiver s eertineates, agerecating over 
~ Fi } a } 1 } “2 } 

ae d0 U0OU would certainly have appealed : and it could not have 


] ? 4 | — , ] | } . ; | , } 1 
Mal LHe Appeal Was avast Cialms under 


been urged as to them t 


> \ > 2 ] ; } a } 
ae IU0U to Willeh they were subordinated. \\ bat they vould 
t im rr ' +) } t . ] , y ] ; | 
contest Would be the question O} precedence Ol aby claims at all 
’ . ) 7a : er aey } i. »f +], 4 «x ' } . ; ) ] *) 
over them. le reason that the two deerees of October 13th 


and December 10th were not actually final, was that there was 


ie 


— 


11 


no distribution under them. ‘They were treated by the court 
itself as interlocutory merely. 

Any decree, however, declaring the order in which liens shall 
he paid, where the subordination of any one class to another in- 
volves more than $5000, creates, if there be any question of re- 
lative precedence, a dispute in which over $5000 is involved. 

This is clearly recognized by the Cireuit Court, who consoli- 
dated the master’s report into one entire decree (Record, page 61) 
and expressly gave all parties a right to appeal not only the 
rejected claimants, as for example Buck & Co. ($60,000), and 
Sackett ($30,000) as in the hypothetical case just put, but the 
Trustee himself (Record, page 64) fixing the amount of security 
in each category. (Record, page 65), 

‘Should any of the parties except Hassall, trustee, aforesaid appeal 
‘(it) shall be allowed asa supersedeas upon such parties entering due 
‘security in the case, &c., to one of the judges of this court, and file a 
“bond with the clerk of the court for fifty per cent. of the amount of 
“the money in the hands of the said trustee, bei: ¢ the balance of said 
“ purchase money of said railroad and property sold by him, as shall by 


“reason of such appeal be tied up.” 
And as to the trustee (Record, page 64). 


“And should said Hassall, trustee, appeal from said decree or any 
“nart thereof, siid appeal shall be allowed as a supersedeas upon his 
“entering security for the principal sum involved in said appeal and 
“fifty per cent. additional in jike manner and in all respects as above 


“ provided.” 
For these reasons the motions to dismiss or affirm should not 
be entertained. 


GEORGE BIDDLE, 
for A ppellant. 
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FN Sate RE 


Brief of W. Hallett Phillips. 


ON MOTIONS TO DISMISS OR AFFIRM. 


On April 14, 1884. C. B. Wright tiled his bill in 
the United States Cirenit Court for the Western 


District of Texas, against the Rio (rrande and 


Pecos Railway Company and the Mercantile Trust 
Company, of New York. The Trust Company was 
the trustee named in the mortgage given Ly 
Railway Company to secure its bonds. 


The complainant alleged that he was a holder of 


21.000 of the first mortgage bonds. and that he 


filed the bill on behalf of himself and of all other 


creditors standing in the like position. That the 


led TO oct \ the interest on its bonds, 


i 
Bai | 


Company had 
amd that there was a large indebtedness outstanding 
for labor and material claims incurred for the con- 


f the road. which. under 


i ., * ‘ 
STPUCTLION ibid equipment O] 


the laws of Texas, was entitled to a first Hen Upon 


the road, in preference to the first mortgage bond 


holders. for a period ot twelve months atter the 


| ans - 
econipletion of the same That suits had been 


brought upon many of the claims, upon which 


judgments had been rendered, and executions is 


sued, and unless relief was afforded, a large portion 


of the property would be diverted by sheriffs’ sales, 


and the property thus separated, its aggregate value 


would be Crentir impaired. 
The bill also asked for the appointment of are 
celver, on the ground that doubt existed whether the 


trustee, being a el n of New York. could enter 


ail cal 


F hug 


-— 


upon and take possession ot the property, ‘iS he was 
authorized to do by the mortgage. Ree. me Ri 

[It also praved that the rights of the complainant 
and all other creditors of the Railway Company 
might be ascertained and a decree should be entered 
directing the Company to pay the amount found 
due, and for general relief. 

The Rio Grande and Pecos Railway Company, 
In Its answer, made no defense. — 13. 

The Court, on April 14, 1884, appointed H. C. 
Smith receiver. 14. S. G. Newton was also ap- 
pointed special master for the purpose of report 
Ing upon all claims that should be presented to him, 
and all persons having liens or claims prior to the 
first mortgage bonds, or entitled to the preference 
of payment out of the proceeds of the road, were 
required to present the same before the master. 

On June 24, 1884, A. W. Wileox filed his claim, 
founded on a judgment obtained by him against the 
tailway Company for money, advanced by him to 
mechanics, laborers and operators, who had_ per- 
formed labor in the construction, repairing and oy- 
erating of said road. 

This judgment was claimed by Wileox to consti- 
tute a hen on the road prior to that of the first 


mortgage bonds. 19. 
ot 


The master, in his report, rejected the claim 
Wileox as a prior lien, and also reported adversely 
against a large number of labor and back pay claims. 

As to these latter claims he held, that many of 


them were good and valid demands avainst the Rat 
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It was further ordered that a re-hearing as to the 
claim of Wileox should be denied 

W.S. Hassall. trustee, was ordered to pay the 
amount of the allowed claims from the proceeds 
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eates which had been allowed, the balance of the 
proceeds were to be distributed by Hassall for the 
benefit of the bondholders. provided, they ave 
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Hassell alone has appealed from this decree. 
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Marmers’ Loan & Trust Co. vs. Waterman. 


106 UL. S., 270. 


There, as in the present case, a railroad was sold 
under decree of eourt, and il decree Wis made in 
favor of a large number of labor and supply claim 
ants, by which the purchaser of the property was 
decreed to pay to the various claimants the several 


amounts set opposite their respective names. 
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Is it of any consequence that the right of appeal by 
the trustee was specially reserved. 

For these considerations we submit that the ap 
peal as to Wileox, as well as the other appellees, 
should be dismissed or the decree thould be affirmed. 
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priority to the appellee, 
The decree also awarded priority 


nine other claims, but the appeal was at the last term 
of Wileox, 
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6 HALLET KILBOURN ET AI. VS 


and July, 1872, both inclusive, the said firm purchased for and on 
account of the plaintiffs and the said Stewart, as their agents afore- 
sald, the following other real estate in the said city known 

1S and designated on the ground plat or plan thereof as lot num- 
bered eight (8), the west half of lot numbered nine (9), and 

lot numbered ten (10), all in square numbered one hundred and 
ht (158), and at and before the times of said several pur- 
he said frm repre sented unto the plaintiffs and Lhe said 
Stewart that the said firm had negotiated with the several owners of 
the said lots resp cting the purchase thereof, and had ascertained and 
that the truth was that the lowest price at which the said lots could be 
obtain d for thre mn from the sald OWhCrs by the said firm Was in the 
agoregate the sum of $12,259.50, and the said firm then and there 
further represented unto the plaintiffsand the said Stewart and advised 
them that it would be to their interest and advantage LO purchase thre 
sad lots al the aggoregali price aforesald ; and the plaintiffs and the 
said Stewart, confiding in the honesty and good taith of the 

1) sald firms and in the truth of the said representations, con- 
saiited to the purchase by the said firm, on their aecount, of 

the said lots at the price aforesaid, and the said firm thereupon pur- 
chased the sila lots for the plaintiffs and the said Stewart and 
charged them on account thereof the sum of $812,289.50, which was 
accordingly paid by the plaintiffs and the said Stewart; but the 
plaintiffs, upon information and belief, aver that the said representa- 


tions and Advice Ss) npvercte and O1Vven to the plaintiffs ana the sald 
Stewart were falsely and fraudulently made and given and were 
conceived and contrived for the purpose of cheating the plaintiffs 
ana the suid stewart, and that the lowest price al which the said 
lots were In fact obtainable and obtained from the owners thereof 
by the said firm was notin the aggregate the sum of $12,259.50, 
but only the sum of $9,625.80, and that latter was the real 
20) and actual price and consideration upon which the said firm 
SO purchase d thesaid lots for the plaintiffs and the said Stew- 
art, and the difference between the said two sums, being the sum of 
$2,665.70, was fraudulently charged against and taken from = the 
complainants and the said Stewart by the said firm. 

And the plaintiffs aver that neither they nor either of them nor 
the said Stewart had at the time any reason to suspect or Inlagine 
the fraud thus perpetrated upon them; that it was deliberately con- 
cealed from them and each of them by the said firm, and that the 
plaintiffs never became aware of the said fraud or of any of the facts 
constituting the same until the month of May, 1SS1, when the plain- 
tiffs, being about to institute the present proceeding, examined thi 


? 
{ 
] 
i 
i 


oa 


record of a certain case then pending in the supreme court of the 
sald District of Columbia, entitled Kilbourn ef a/. vs. Latta, 

2] and numbered in equity No. 5919, and from the eontent 
he first time made acquainted with the sal 


thereot were tor 

fraud and the faets constituting the same 
And the plaintiffs aver that the plaintiff Hillver for about 
halfand the plamnti® Sunderland for nearly all of the time w 
from the latter d: 


elapsed between the vears 1872 and 1876, and 


_—_ 


THOMAS SUNDERLAND ET AL. 


te 


until the present year, were absent from the District of Columbia, 
being either in Hurope or upon the Pacifie coast. 

Sth. The plaintiffs ft further aver that about the time the first pur- 
mases were rade by the said firm on account ot the pla ) 
the said Stewart, as above set forth, it was suggested all recom- 
mended by the said firm that for the purpose of making more ad- 


 —) 


Valitage ously the proposed purchases, and also for the greater con- 
venience of making conveyance of such portions of pur- 
Le chased property as might be resold, the title to all lots and 
real estate purchased or to be purchased by said firm on ae- 
count the p| laintiffs and the said Stewart should be taken in the 


ppeddyie he one of f the membe rs ol the sald firm as trustee for the plain- 
tiffs and said Stewart, and that according- the title to all said pur- 
chased property was, a the procurement of said firm, con- 
veyed to James M. Latta as such trustee, and said Latta received 
and took Into his vannnsinn all of the deeds and muniments of title 
to said property and has ever since retained the same, nor have the 
Ine or any sage of them at any time been In the possession of or 
exhibited to or seen by either the plaintiffs or the said Stewart. 
And some shea in the month of March of the present year the 
complainants, through the said Sunderland, and under the cireum- 
stances set forth in the doth paragrap yh of this bill in respeet 
ya of their discove ry of the fraud perpetre ated Upon t them by the 
sald firm in regard to the purchase of square numb red 115 
i the first time ascertained or had reason to suspect and the truth 
was that the said firm, in order more fully to conceal their fraudu- 
lent acts and doing- against the plaintiffs and the said Stewart, had 
caused the said deeds inade to the suid Latta as trustee for the com- 
plaintiffs and the said Stewart to be for the most part withheld from 
the record for an unreasonable period, and not to be recorded until 
s\ veral months after the execution there of. 
9th. The plaintiffs further aver that in the month of December, 
IS/2, the sald William M. Stewart, being de sirous of abandoning the 
said speculation and of freeing himself from all interest in the pur- 


} 


CliasSes Which had been made thereunde ro and all obligations in re- 

spect to the same, assigned and conveyed in writing the entire 
24 interest of him, the said Stewart, in all of the property pre- 

viously purchased by the complainants and himself as afore- 
sald unto the said Sunderland, it being at the same time agreed 
between the said Stewart and the said Sunderland, with the consent 
of the said Hillyer, that the said Sunderland should refund unto 
the said Stewart the moneys theretofore advanced by him on oecount 
Oj sal d }) ure hae aSes, and shoul ASSUINE his, the sald mst wart’s, share of 
all liabilities in respect to deferred payments thereon and of every 
character Whatsoever; and it was further agreed, as aforesaid, that the 
said Sanderland should be substituted in respect to the interest of 
said Stewart as the original purchaser with the same rights and ob- 
ligations 1 every regard as if said Stewart had never been interested 
in the purchased property; that this agreement was fully known 

and at the time thereof fully assented to by the said firm, 
20 and the said firm agreed that the said Sunderland should, as 
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THOMAS SUNDERLAND ET AL. 


management of their property from June, 1872, to the date of the 
, | of $16,526, and then pretended that the 
’ } 


entry of the said ch irgye 
; tion of the claim stated in 


| , ° ° 
nount so taken DV them was 1n satistaction 


sald ¢ nery ; butthe plaintiffs aver that in fact neither the said 

29 firm nor any winember thereof bad exereised any care or man- 
agement over any part of plaintiffs’ property otherwise than 

in the manner and under the arrangements and agreements above 
stated. and that nothine was in fact due to the said firm therefor. 
and that this thie suid frm ind the several members the reof at the 

mie we | KRTCW 

Plaintiffs further say that neither the defendants nor said Latta 
ever disclosed to the plaintiffs or either of them that said funds had 
een so taken by said firm, or that said entry or charge had been 
made Upon the firm books. or that the said firm bh id Or pl tend d 
to have any claimn Whatsoever against thre plain ifts, for the eare and 
hahnagcement ot their property Or oth rwis¢ but Oli thie contrary, the 
sald firm and each of the inembers thereof carefully concealed from 
thie 1 | untiffs all ot sald facts until the latte r part of June 

s() IS7S5, up to which time each time each of the plaintiffs was 
entirely iwnorant of the said entry, charge, and claim: that 
etween the 26th day of June. 1S7 2, and the 20th dav of June, S75, 
no account had been by said firm rendered to the plaintiffs or either 
of them. nor any communieation, written or oral, made to them 01 
either of them, by said firm from which the plaintiffs or either of 
them could infer or suspect that said funds or any portion of the 
same were to be or had been taken by the said firm, or that any 
| ne 


: ? 
ted in said e 


claim or charge of the character stated 3 
{f the said firm had been or was intended but that on or 

of June, 18578, the plaintiffs, then for the 
first time in many years being together in Washington, demanded 
from the said firm of Kilbourn & Latta a general account cur- 
rent, which was furnished to them by the defendants, 
ol and that in said account they for the first time discovered 
that said entry had been madein the books of said firm, and 


to be made. bu 


shortiv atter the Oth day 


ee 


J 


the amount last above stated had been abstracted from the funds of 
pla ntitfs and w rongfully appropriated by the said firm that they 
thereupon protested to the defendants against the said transaction, 
ana a manded of them either LO refund bhi sald amount at once to 
indebtedness of plain- 


} bea’ ; a a See. ’ 
Lie plaintiffs o1 to apply 1 ih aise harging the | 


, 
[ ‘ 
_ 42. —_— : : : , , ial ; , . w satin. ‘$i . $eatot 3 
Uiffs upon their said property in accordance with ‘the trust upon 
; " ] : — ‘ or, + » 7 ] } { - - 
WiliCh It had vpeen placed 11) this 1] hi: nds, stating to sald defendants 
] ?} | 1,3 ] t | , + | . ?- ,* tity ’ } 1? fritid? ] i 
Lat Unless this was aone they, the pualneclils would stitute iegal 
: ie . . } , } ’ t , ’ : } 
proceealngs ior its restitution Dut that thie qaefendants and sat 
} ’ . } } | 
Latta thre 1) neglected and refused, and until the present time have 
; 
} } ; - J Res } , } t +} 
hemgiected and refuse vO repay ol qgaisburst OH) pialnlilts ICCOUuTLt Lif 
. ‘a ? | | 
. P :? o , P . + . + , .% + } ; 
sald Sul OF money or aby part Lhereoy, abd ullbli th rendl- 
id . , : a te —_ . & + | ++ mIRaA 
ye tion of the said account by the said firm the plaintiffs, sinc 
iil } - . 
w< roy | + » + ye 
drawal from their enterprise of 
i 


: . : n ] ? 7 5 ae 
ewart. as hie relnbetiore mentioned, iad been e@iltll i \ 
7 


accounts bet we CT) themselve Sand tlie 


me 


aware of the state o 
7 } . 
that no account had been presented or 2g 


oP xenme | SRO 


. = m a , gy oe ae ee . = 
them by the sald firm that thev had neve made any request 101 


| } : , ; } , Pe , ; 
ny such account of the sald firm or. «ae manded rom it the dDalance 


’ 
} j : } re 
(due them thatthey kept no accounts of thelr transactions WIth sal 
| 
} ] » iy ‘iY 4 
firm. and relied for their protection implicitly upon the honesty and 
‘ « 
i { 7 | i | i fj } 
rOOd Ta 1 OF LT) salad) Tim 


loth. The atoresaid James MI. Latta 1s how, and for more than 
a | 1} ‘itizen and resident of the State of 

Indiana. ahd the salad \\ iiiam MI. Sew art IS a eltizen and resident én 
of the State of Cailfornia, and for the reason that they are 
a3 without the jurisdiction of this court they are not made 
parti s defendant herein, but the plaintiffs pray that proper 

proc Ss hla Issue irom this honorable eourt to make them parties 
| lant and to require them to appear and answer to this bill if 

thie V shall at aly time come within the Jurisdiction of the court 

The plaintiffs, who expressly walve an answer under oath from 
the defendants and also trom the said James M. Latta, in ease he 
shall herealt r be made party defendant hereto, pray that the de- 
fendants, [lallet Kilbourn ana John I. Olmstead, and also the said 
James M. Latta and William NI. Stewart, if they should come Within 
the ju Is.1cvulon, May be bv proper process made parties hereto, and 
that the defendants and the said Latta, when and if mad party, 
biat\ account fully to the plaintiffs of and concerning their said 
trustin re spect LO the sald transactions her iInbefore set forth, 
od and be required by the decree of the court to pay over to the 

plaintiffs all such sums of money as shall be found equitably ~ 
due from them to the plaintifis on account of the sald several 


breaches of trust, and particularly that they and each of them may 


be decreed to pay to plaintiffs the sum of $25,000, with interest | 
thereon from the 2oth day of May, 1872, at the rate of six per centum | 
per anhum; the sum of 83,316, with interest thereon at the same 
rate from the 2od day of May, 1872; the sum of $5,819.55, with in- 
terest thereon at the same rate from the 17th day of June, 1872; the 
sum of $2,665.20, with a lke rate of interest from the Ist dav of 
July, A. D. 1872, and the further sum of $16,526, with interest 
thereon at the same rate from the 3lst day of Decem ber, IS76, and 
for such other and further 7 lief as LO the court Inay seem proper 1) 
the premises. 

The defendants to this bill are Hallet Kilbourn, John I. Olm- 
stead. 
mg Wi do solemnly swear that We have read over the above 

bili by us subscribed and know the contents thereof; that the A 


’ : . : 
/ > } . PL) ' avn | 
hacts therein stated LL] 


pon our own knowledge are true, abd that the 
lacts therein stated upon our information and belief we believe to 


THOS. SUNDERLAND. 
C.J. HILLYER. 
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HOM 1S SUNDERLAND ei al., OMplaimMant-, } 


against ‘ NO 4104. I 
Hatter Kirpourn ef al.. Defendant 


t of the United States to Hallet Kilbourn and John F, 
()imstead., defendants 


You are hereby commanded to appear mn thy 


i Bi court it Its lirst 
special term oceurring twenty davs lifer Service It tliis subpcena 
saan | ; P. of ; } S28) { , 
and atiswer the exigeneyv of the original Olil Under pain ol attach- 

} } } rif f ti +} ‘ ] 1] . | 
ment and sueh othe process Ol COMMLCHIPt as the COUPFL Shall AWaArd 
: | 4 ‘ ’ 
¢ . > ’ 
Witness D. kK. Cartter, elief just 


MemMorANDUM.—That the defendant herewith served is to enter 
ippearance in this suit in the elerk’s ofthee, on or before the day at 
hich this writ is returnable: otherwise the bill mav be taken for 
nfessed 


Appearance of Defendants. Filed Jan’y 29, 1881. 
[In the Supreme Court of the District of Colum! 
TPHomas SUNDERLAND é¢ al. ) 
HALLE’ KILBO! RN et al. J 
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mbourn and Olmste di. 
January 29, 1SS] 


ENOCH TOTTEN. 


Appearance as ordered entered by the clerk 
Jan’y 29, 1881. 


= 'HWALLET KILBOURN ET AL. VS. 


oo Joint and Several Ans. riled Oct. - ISS1. 


In the Supreme Court of the District of Columb 


THOMAS SUNDERLAND and Curtis J. HILLYER, 


lq No. 7704 


Harper KiInpourn and Jonun FF, ObLMSTEAD., 


Joint and several answer of Tlallet Kilbourn and Jolin FF. Olm.-. 


; o 
i ( ad. 


The joint and several answer of the defendants, Hallet Kilb 
and John he ()imstead. to the hill 
complainants respectfully shows as follows, to wit: 

lirst. They admit the citizenship of the complainants as stated 

Second. These defendants are residents of the District of Colum- 


? 


'. : . 
O] compialht of the above-name: 


—— — 


bia. 
Third. In answer to the averments in the third paragraph of the 
bill they Say that they have no doubt that the complainants 


od and Stewart were associated together as stated in the beginning 
Ol the said paragrap yh. but they deny that there Was ever any 
such employment of the firm of kilbourn and Latta by the said com. 


}) Jainantsand Stewart as therein alleged. They aver the truth to b 
and state that the firm of Kilbourn and Latta, at the time mentioned 
1 the sa id bill, Wi is com posed of these defendants ana James MM. lL it 
who scene in the business of buy Ing and sellin ror re al estate on 
their own account and for others for commissions, and in negotiating 
loans, discounts, and generally in earrying on a brokerage business 
In real estate and personal property that it was their business to 
keep posted touching the real estate market in reference to the par- 
ticular pieces of property for sale and the prices thereof and 
of all persons who desired to buy property, and to transact 
business for such persons as might see proper to employ them. 
These defendants deny that the said firm was ever en- 
AY) gaged or employed by the said complainants and the said 
stewart, as alleged in the said bill, or that thev Lralis- 
acted business for the said complainants and the said Stewart 
In any other manner than as they transacted business for the g 
eral public. They deny that there was at the time alleged any | 
gain or understanding between the said firm and the said compl: 


| 


ants and Stewart touching Lie ¢ sr that was to be paid LO 
: 


' ' ' pee 
the said firm for econduet IF transactions 1n the line of their busi- 
ness. The Vial ar ese and aver the see to be that there was no ven- 


eral understand. he or agreement whatsoever between the sald an inti S 
and the said firm, and that whenever the services of the said firm 
were desired by the complainan its and the sald Stewart such S( rvice S 
were secured In particular instances and for particular services 
There was no agreement or understanding that the business of said 


ctr tiie ie | 


caste tials ie | 


ot Dennaiaslatansins adem tanita abdetieianeneal 


THOMAS SUNDERLAND ET AL. 13 


complainants and the said Stewart should be transacted by 
4] the said firm, and the said complainants and the said Stewart 

were under no obligation to deal with the said firm in prefer- 
ence to other real estate agents, and the said firm was under no ob- 
ligation to transact business for the said complainants at anv time 
and they say that the said complainants and the said Stewart did 
in at least one instanee secure the services of another real estate 
agent, through whom they conducted an extensive transaction in 
the way of purchasing a large quantity of real estate in the city of 
Washington during the period mentioned in the said bill. It is not 
true that 1t was agreed by the said complainants and the said Stewart 
on the one side and the said firm on the other that the said firm 


should be entrusted, as agents of the said girs, egies and Stewart, 
for the purchase of real estate nn any part of the cit f W ashingto ] 


as they, the said complainants and ination year elect LO 
ee acquire; and they further deny the averments contained In 
the sald paragraph tou ching the compensation to be paid to 
the said firm by the said complainants and Stewart, and they re- 
peat that there was no agreement as to colnpensation ; and they 
further say that the relations existing between the complainants and 
the said firm during the period mentioned in said bill were no other 
than and not diffe rent from those existing between said firm and 
any purchaser of real estate transac Ung business with sald firm. 
Fourth. They allege in answer to the averments in the fourth 
p aragraph of the bill that they presume the amounts specified in the 
be fibhing of the said paragraph are C rectly stated, but for greater 
aecurac y refer to the accounts rendered said Sunderland and Hillyer, 
Which will show the precise amounts; but they deny emphatically 
that they made any such representations as are stated in the latter 
part of the said paragraph of the bill. They aver and allege 
eS) the truth to be that they had on hand a great many lots and 
pieces of land for sale, and that in each instance where the 
said complainants and Stewart Pure iF ised from suid frm the sald 
complainants and Stewart were informed of the price at which the 
said property could be by them purchased, and in every OF nearly 
every instance the said Sunderland or the said Hillver, or both of 
them, actually examined such property and decided for themselves 
as to whether or not they would buy the same upon the terms pro- 
posed, and where the proposal Was accepted by the said complain- 


ants the agreement of purchase was carried out In each particular 


? 


lstance. During the time of the transactions mentioned and de- 


scribed in the said bill the real estate market in Washington was 


Very ac tive aly d t le sald firm and the members thre reot were 

44 individually and as a firm very busily engaged in meking 
sales and purchas sof property in the city of Washington for 
themselves and othe rs, and it was notin all Causes ali easy thin ny LO 
secure property which any OlVve 1} }) ure ‘haser migh t desire: and th ley 
1d complainants 1h) Cvery lnstance 


7 


alle re the truth to be that the sa 
ie upon their own judgment and decided for themselves whether 


LO purchase property or not 


| 


Fifth. In answer to the averments contained in the fifth paragraph 


|| MALLET KILBOURN ET AL. VS. 


of the said bill they say that the allegations contained in the first 
part of the said paragraph down to the word “ purchased,” where it 
first occurs in the said paragraph, are untrue, and they also deny 
that the sald firm made any re 1) yrese ntations tO the said complainants 


as to the lowest price for which the sald property could be obtained 
from the owners thereof. They allege the truth to be that the 
MD sald firm informed the said complainants What the lowest 


price was for which they, the complainants, could seeure the 
said property, and they also deny that the said complainants and the 
said Stewart “authorized” the purchase of the said square on their own 
account. They say the fact is that the firm informed the said com- 
plainants Sunderland and Tlillyer that they had been in negotiation 
for said square One hundred and fifteen for about t two vears, and that 
the lowest price for which they, said complainants, could obtain the 
} 


suid property was sixty-five thousand dollars; and these defendants 


allege that the said firm had been negotiating for the said property 
for about two years, and that they had at one time partially 
arranged to purchase the said property for twenty-five thousand 
dollars, with the persons interested in the said property, 
bt) and that the sald property advaneed from time to time, 
and that they finally secured the refusal thereof at the 
ee of forty thousand dollars for the benefit of the said firm and 
not for the benefit of any of their customers, and that this agreement 
with the owners of the said property was in existence, and the said 
firm havc the riclit LO take the said property at the price of forty 
thousand dollars before they had had any dealings with the said 
complainants. It is probably true that the sum of twenty thousand 
dollars was paid, as stated in the said paragraph of the said bill, but 
for greater accuracy reference is made to the aforesaid accounts, 
which will show the precise amounts and the dates thereof. These 
defendants distinctly and emphatically deny the charges of fraud 
and cheating made against them in the said paragr: iph of the 
7 said bill, and again deny that there was any promise and 
agreement between the parties that the said firm should econ- 
juect and conelude the said purchase wholly in the interest of the 
said complainants and the said Stewart, as alleged in the said para- 
graph. In reference to the averments contained in the said para- 
graph in explanation of the manner in which the complainants dis- 
covered the alleged fraud these defendants say they know nothing, 
but they aver that at the time the conveyance was made to the said 
Latta the true consideration was ex pressed in the said deed, and that 
the said deed was subsequently and within a few months recorded 
Upon the publie records of the District of Columbia, where the com- 
plainants could have obtained all the information disclosed thereby. 
These defendants are informed, and upon their information state in 
this connection, that the complainants are both lawyers bs 
LS profession ; and they further say that during the periods i | 
which said deeds were held by said firm the plaintiffs had free 
access to said deeds and to all other papers relating to their business 
in the hands of said firm. ; 
Sixth. In answer to the averments in the sixth paragraph of the 


a 


ee i 
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said bill the defendants say that the only conversation or under- 
standing which was ever had between the said complainants and 
the said firm was that the said complainants informed the said — 
that they were ready and willing at any time, until further orders, 
to take and pay for any lot or lots in said square one hundred and 
fiftv-eight al the rate of fifty cents per square foot, and they dis- 
tinctly deny that the said firm was at any time requested by the 
sald complainants or either of them to purchase the said property 
or any part of it for them or on their account, and they 
L) further say that the said complainants had no information, as 
these defendants are informed and believe and therefore aver, 
touching the said lot seventeen until the said firm offered it to them 
at the price of fifty cents per square foot, which offer the said com- 
plaimants subsequently accepted, and the said purchase was accord- 
Ingly made at that rate, and the conveyance was made to the said 
Latta as stated in the said bill, and the deed to him reciting the 
propre I and true consideration Was placed Upor the publie re cords 
of the Distriet of Columbia. They deny that the said firm ever 
promised the said eoniplainants or either of the hn) or the said Stew- 
art to econduet and eonclude any negotiations for sald parties for the 
purchase in their interest and for their benefit of the said property ; 
thatthe said property was held and controlled by the said firm, 
ot) and that it was sold to the said complainants as hereinbefore 
stated and not otherwise, and they deny all the charges of 
fraud and fraudulent concealments made and contained in the said 
bill. 

Seventh. In answer to the averments contained LT) the seventh 
paragraph of the said bill they aver that the said property was 
owned and held by one John Stearns, and that these defendants 
have never received anything in consequence of the transaction 
about the said property referred LO in the said paragraph of the bill, 
except threat the sald firm received ordinary commissions trom the 
sale thereof and nothing beyond. At the time of the sale to the 
said complainants the said property wasin the hands of the said 
firm for negotiation on account of the said John Stearns, and thev 
a1 ny that the said complainants or either of them ever ~ requested 1 

the said firm to buy the said property for them. 
7" In answer to the averments contained in the second sub- 

division of the said paragraph these defendants say that the 
said complainants well knew during the time of the transactions 
therein mentioned that the firm owned lot ten and had owned it for 
about rat Vear, and they aver that the said lot Lén Was purchased 
by the said complainants from the said firm, as was lot seventeen, In 
the Sabie Square, under the circumstances mentioned and _ set forth 
In the sixth paragraph of this answer. Further answering the 
averments of the said subdivision relative to the said lots eight 
and nine, they say that they bought the said property and sold 
it to the said complainants at fifty cents per square foot, and 
they aver that the transactions in relation to lots eight, part of 
nine, ten, and seventeen, in square one hundred and fifty-cight, 


7 


were simply ordinary transactions of a purchase by one party 
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ie from anoth r, wherein the firm was seller and the said com- 
plainants were the purchasers ; and they further say that the 
said complainants were about to go to Europe or elsewhere, and that 
before going they arranged for the purchase of the said lots in square 
one hundred and lifty-« ight at the price of fifty cents per square foot; 
the averments contained in the said para- 
] 
| 


and. further answer! 
I charges of fraud, 


1) 
graph —— said bi i "he =e i fendants deny ra 
cheating, or fraudulent concealments made against them by the said 
compl aihnants 1) thie said para graph. 

iehit th. In answer es the averments contained in the eighth pPara- 
graph of thie sald bill hey Say threat if Is true that the CONVEVAaANCES 
were made for conventence to James M. Latta.as trustee, but whether 
it was done at the suggestion of the said firm or any of its members 
or al the SU OO stion of the complainants these de fe ndan ILS do 
Ow not remember, and they presume that it is true that the said 
James MI. Latta has the sald original deeds in lis possession, 
but inasmuch as thi deeds were made a matter of public record the 
fact is not dee med material 
In answer to the second subdivision of the said paragraph these 
defendants say that it is true that the said deeds were withheld from 
record for a short period of time, to wit, for about the period of five 
or six months, but that they were so withheld at the request and 
with the consent ot the sald complainants for the purpose of bene- 
fiting the business of the said Sunderland and Hillyer and Stewart. 
Ninth. These defendants admit the truth of the averments in the 
ninth paragraph of the bill. 
Tenth. In answer to the averments in the tenth paragraph of the 


t 
( 


aid bill these defendants deny that there was ever any such agree- 
ment mad by the said firm with the said complainants as 
54 set forth in the said paragraph. They allege the truth to 
he that after Mr. Hilly rere turned from europe the question 


of compensation to the said firm for the care and management of 
the said property was discussed. The firm insisted that, for the care 
anid lnbahageme»hnt of the said property and for the services which 
they had already rena red rom the bye or} Inning of the transactions 
for the sud complamants, the firm should be all OW’ “ at the rate oft 
one per cent. per annum upon the purchase price of the property 
The suid complainant pone r expressed it as lis opinion that Ole 
per centum per annum was too much; but these defendants think 
that the said [lillver at the times ueg ested that py rhaps t hree-qu ar- 
ters of one per cent. would not be fee enge ag le, and that there the 
nevotiations ana conversations touch cy the sub ject ot compensa- 
tion ended, and nothing further was ever said between the parties 

upon the subject, so far as these defendants know or are 
Ve) informed and believe. About the time of the dissolution of 
76, a settlement was made between the 
members thereof, and the sum of five thousand dollars per annum 
was charged against the said Sunderland and Hillyer and the said 
for services rendered for their advantage 


the said firm. in 


Sunderland individually 
and in their various transactions and in the eare and management 
ff the large tracts and parcels of real estate owned and held by 
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ee 


thre 1) In the District of Columbia, which charge was 1n accordant ce 
with the pre-existing agreements and understanding between the 
members of said firm. The care and management of the said prop- 
rl = d in investigating questions arising under the special 

Itiproven ents made, examination of tax bills and payment thereof, 
and, in gene sere services as were necessarily rendered by owners of 


property for themselves during the improvements which took 
OD place during the ae acionglain’ lenin yupon the publiestreets 


mn the city Ol W ashi hngeto hand they aver that the sum of five 


thousand dollars per annum was not an unreasonable charge. After 
thie Ente ee age hesaid firmanaccount was rendered tothesaid Sun- 


derland and Hillyer, in which this charge appeared. These defend- 
ants are unable to give the exact date, but the aeccou! | 
ferred to for greater accuracy, mn 


to the matters and things constituting the said account. 


iI 
} } ' : 
t only as to the date the: eot, but as 
Mleventh. Answering the averments in the eleventh paragraph of 

| 1] ] 4 , . ' 
the bill, these defendants say that they presume the amounts set 
4 ] " . we< Th" 4 " . . ’ , >> , ‘ . Waraa ** ; , 
forth in the said paragraph are correct, but for greate ACCUPACY 


refer to the aforesaid accounts of the said firm. ‘These defendants 
say that they did render extensive and valuable services in the care 
and management of the property of the said naiew asi 
De and that the amount charged is not unreasonable. These 
defendants say that the said complainants could at any time 
have had access to the books ot account ot thi sald firin, and that 


. +] - =P oe 
they had been informed that the said firm would charge the com- 


plainants for their services in taking care of their said property and 
Lt) lanaging and conducting the bus 1ness of purchasing real estate, 
and they deny that there were any concealments on the part of the 
sald fini touching the business between the sald complainants and 
the said firm. They also say that it is not true, as alleged in the 
sald paragraph of the said bill, that thi complainants demanded of 
the firm that the said money should be refunded to them until 
) ) The only thing that 


' 
P | ; ty , : oo 
aAvoU Lii@ LIhhe Ol the IIStLILUtTION OFT ft 


wi ae } — ots | ; } hay ; } —- 

Was salu DY Lhe sald partles Wa Laat Live charge Was too iarge, but 
sn ot denied hve th See cosmeete  @hiet dh Ge 

Wiis Loot CAC 13 ICU yy LILI Salad compl alnalits Ltial Lil@ LITTh 

~ % } ; , : j ' . ] . 

IO vas entitied Lo compensation for services rendered in the eare 
. 4 e 9 . ] ] 

] ‘ ‘ yey ’ ? « ae ‘ ' , x2 : | ,¢ } 

child Mawa Lyle hit O] salad estate. further alisWeé ring. these cic 


fendants Say that at the time many ol these pl ces OI property were 
sold to the said complainants the notes of the firm or of the ind1- 
vidual members thereof were given for deferred payments for the 
purpose of accomn iodating the said complainants, Sunderland and 
Hillver, and that when these notes fell due the said Sunderland and 
ver, contrary LO their agreenit hit and LO rood faith. neal cl d to 
1 the money with which to pay the said notes, and that the 
individual members of the said firm and the said firm were greatly 
embarrassed and injured in their credit in consequence of the mis- 
behavior in this regard on the part of the said complainants, Sunder- 
land and Hillyer. 
Twelfth. In answer to the twelfth paragraph of the said bill these 
defendants say that James M. Latta and William M. Stewart 
are necessary parties, in their judgment (as they are advised 


-1SS 
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by counsel and belev , LO this bill, and = that they ought LO 
be made parties thereto in a direct and distinet manner. ‘The said 
Latta and said stewart each OWll, as these di fendants are informed 


4 
} Ls ] ] a re | ' t ¥*<« af cea | asneas 17} + | " oat P f 
ene CLllIEeVe, Large and valuable tracts of real estat It) tiie CILY O} 
a4, os Bi i. t | or oO Ys 1a .aVW lia 
Washineton., b\ means oj which LICL! appearance mia \ Lye C]1)- 


foreed 
 ; P } 1] —— 1] -— - l anno | 
And these defendan Sdgenyvy ail and ail manner Ol fraud, coneceal- 


7 . | . - : } ; . “a > | a } : ‘ ? } 

ment, cheating, and COnSplrVracy with which they are Charged 10) ali 
o i ‘ ‘ 

E mee 5 } 4] 4 7 s om ] = ni } ae “ees 

by said bill, and pray that they may be henee dismissed with thei 


| | * , 
‘ Teeat : | ] } t } ] ey) 17 ; ITQT 47] ‘ 
PeasOhanvdt CUSeUs it) { Bh CaAUS whe rehITIed. 


HALLET KILBOURN. 
JOHN F. OLMSTEAD. 


ENOCH TOTTEN, 


SO Nhalbon M7 & 


‘tae be ! 


’ } ° , | | - 

OV Hallet Kilbourn, being thirst duly sworn, deposes and on his 
: : al : 

oath says that he is one of the defendants in the above-en- 


titied eanuse: that ii nas read the foregoing answer DV him sub- 
scribed and | vs the contents thereof: that the facets therein stated 


t 
’ 2 lad le 1) "| t | 
upon personal Knowlcage he knows to be true, and those therein 
* cae epee eae , a - 
Stated upon Iniormation ana beliel he believes to be tru 


HALLET KILBOURN. 


Subseribed and sworn to Lye fore ie this o0th day of Sept mber, 
188] 
[ SEAL. | JOUN E. BEALL. 
A , Sa ry Pru } li 


| 


John FF. Olmstead, being first duly sworn, di poses and on his oath 
: ’ : 


] 
? i es 
ried CHUuUSe 


: ae oe 5 dil 1 ]- ) 
the contents thereof; that the facts stated upon personal knowl- 


()] edge he knows to be true, and those therein stated upon In- 


? 
formation and belief he believes to be true. 
JOHN FEF. OLMSTEAD. 
7 + } > 6 } yy 
Subseribed and sworn to before me this 30th day of Septem ber, 


Notary Public. 
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Replication. hil d (Jet od. | SS] 


In the Supreme Court of the Distrmet of Coli 


(October. ISS]. In Kaultv 


THOMAS SUNDERLAND and Curtis J. HILtyer 


Ds. No. 7764 
HALLETT KILBOURN and JoHwn F. OLMSTEAD. } 
Phe complainants Jon issue with the def ndants 
JOHN SELDEN, 
No) fy f ompl ts. 
()°? ‘ j? faa Las to li / it) f ym plet it / tet fil df (Jet. 1QO// 
LSS] 


THOMAS SUNDERLAND and Curtis J. HILLyer ) 


‘ vied 
iw 


IHfatrter Kirnpourn and Jonw F. OtmMsteap. J 


lt is he reby stipulated and agreed by and bet 


’ i) Weel thy Pel les if) 
this cause, through their solicitors of record therein, that the ev 
denee on the part of the complainants in support Ol their | i shall 
taken and complet d within sixty davs from aud after th ith 
dav of October, ISS]; that the evidence on the part of the defend 
ants in support of their defense shall be taken and completed 


within sixtv davs from and after the 


hi i 


i 
] 
j 
i 


qdayvs so limited tor taking and completing the evidence as aforesaid 
] : . ? 3 . a | 4] . “ee 4} 
On the part of the comMpiaihants, and that the evidence of the com 


Son 4 oe a : . aon oil . P , anew wil } Te er 
pPilalnants lth Teptly shall be taken and completed within thirty 


i 
ee) } . . . . ° . . ; : ] j . 
63 davs from and after the expiration of the period herein lim 
. | 
al } om. ) } : 4 | oe : . ; ] 
ited for taking and completing the evidence for the de- 
rehnadants 


JOHN SELDEN. 
No / for Compl ts 
ENOCH TOTTEN. 
For K. & O.. Def'ts 


Motion fo; App't of kavrmr hy) Take Test y hiled (Jet. 1th. ISS]. 


Tin thre Supreme Court of the District lun 
October, 1881. In Equity 


THOMAS SUNDERLAND et al 
Usd. No 1104 
HALLETT KILBOURN ef al. } 


And now come the complainants, through their solicitor, and, show- 
ing to the court that the testimony of William M. Stewart i 


i, a 11ON-Tresi- 
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dent of the District of Columbia. is competent and material under 
and upon the issues raised in the above-entitled cause, prays that 
an examiner may | appointed to take the testimony of the said 


) 
William M. Stewart upon written interrogatories to be file 


f in the 
clerk’s office (at least ten days before the issue of any commis- 
(4 sion to the said examiner) DV the said complainants and Upon 
h filing to the respondents or their solicitor. 

JOHN SELDEN, | 


Nol. for Compl'ts. 


7 
due notice of suc 


ENOCH TOTTEN, For Def’ts 


1 


Appearance of J. H. Ralston for Compl'ts. Oct. 14, 1881 


} ‘ r ’ , * ‘ y . 
ln the Supreme Court of the District of ¢ olumbia. 


‘} i 
te 
PrOM {Ss | NDI I] { ND et al. 
ean a a he ee 
7 (764, Equitv Docket 21] 
PALLET KILBOURN ef } 


The clerk will please enter appearance of J. H. Ralston as one of 


J. H. RALSTON, 


’ , ? 9 
No/ rfor Complainants. 
i 


| ! 


\onearan Ye OPE: entered | ’ L el rk 
Appearance a racredad enteree V the elerk. 


; omr tn Take Dep’s'n of Ste wart, filed No 
1, 1SS1. 


(): (ded, _ fe f yf } 
ye) j j Ap) 


In the Supreme Court of the’ District of Columbia. In Equity. 


} 


THOMAS SUNDERLAND and Cwurris J. Hintyrer. Con- 
cg 
Malnants, ' cme 
NO. (iO. 


PEeEPSUS 
, 
: | 


PALLET KiLBouRN and Joun EF. OtuMsteap. Defendants. 


s 


Now, on this day , COMES r 2 [. Ralston, solicitor for the complain- 
nits in the above-entitl 7. Cause, and Kenoch Totten, lusq., solieitor 
r the above-named defendants, and it appearing to this court that 
bove-named complainants have filed In) the clerk’s othee Of the 
supreme eourt of the Distriet of Columbia. more than ten days prior 


ut} 
LO the date Of this order, interrogatories tO be propounded to one 
William M. Stewart, a non-resident witness, living in the city of San 
Kraneiseo, State of California, and that the above-named defendants 
in the said clerk’s office, prior to the making of this 
Order, Cross-]1nterrog es to be propounded 


; 4 i = 2 \ : 
Stewart, and i also appearing that one J. Holland Smith, of 


a) 


+ 


to the sid 


~ 
~ 
- 
~— 
a 
— 


f yt) 
4 


San Francisco, California, 1s a proper person to take the testi- 
mony of said William M. Stewart upon said interrogatories and 


Sill 
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Cc ross-inte rrogatori Ss therefore if Is ordered bv this court, this first 
aay of Nove mber, 1881. that cl commission issue out of the clerk’s 


ofthiee of the supreme court of the District of on 1n the above- 
entitled eause to ta Hlolland Smith. of San ey 


| 


— 


cisco, California, 
directing and empowering him to take the testimony of said Wil- 
iam M. Stewart upon the interrogatories and cross-interrogatories 
eretofore filed therein, and when so taken return the same to tli 
clerk of this court 
Ly the court 
A. WYLIE 
| consent. 
ENOCH TOTTEN, 
kor Def'ts 


THOs. SUNDERLAND and Curtis J. PHILLYErR ) 

vs. No. 7764. Eq. Doe. 12 
Harter KILpourRN and Joun EF. OLMSTEAD. J 
The Presid nt o] the Unite states to J Holl] Mnd Smith. of San I ran- 
cisco, California, Greeting 


, ' _— aS — — ap } } we ; —— 

Know vou that. in confidence of vour prudence and fidelitv, you 

nave peen appointed, nd by these presents you are Invested w vith 
P i . ‘ 

power and authority or examine Wm. M. Stewart, San Francisco, 


t 7. } 


. ] ’ . : . . ,° . | ’ ‘ : | ai y | 
California, as a’ witness for the complainants in the i eneauntiial 


cause, Upon the Interrogatories annexed to this commission: and 
a you are hereby commanded, at a certain day and place or 
er 1 ci iVsS and piac es Lo be appointed by Vou, LO cause said WILLeESS 

to come before you and then and there examine him, on oath 
6S or affirmation, upon the said interrogatories, and reduce his 


testimony into writing, to be signed by said witness; and, hav- 
ing so done, annex the same to this writ, closed up under your s 
nake return thereof into said court with all convenient speed. 
Witness D. Kk. Cartter, clief justice 
R. J. MEIGS, Clerk, 
SEAL. | Bv Rh. J. MEIGS, Jr. Asst Clerk. 


oe 


Lint rroqatorves ia AY Propounded fo Ste wart. kiled el 12th. ISS1. 
In the Supreme Court of the District of Columbia. In Equity. 


THOMAS SUNDERLAND and C. J. HILLyeEr ) 


Harter Kinpourn and J. F. OtMsteap. } 


lnterrogatories to be proposed to William M. Stewart. a non-resi 


} . } } } } } } - 
° . " ' ' me ‘ } ‘ r ’ ext ve ‘ ‘T 
dent witness for the complainants 1n the above-entitied action 


Interrogatory 1. What is vour name, age, place of residence, and 
occupation ¢ 


ZZ HALLET KILBOURN ET AL. VS. 


69) Int. 2. Where were you in the months of April, May, and 
June, A. D. 1872, and what was vour occupation 7 
Int. 3. Were you during those months interested with these com- 


plainants in the purchase of real estate in the city of Washington? If 


yea, state how and to what extent you were interested, and, so far 
as you recollect, the parcels of property purchased and the general 
character of the same. 

Int. 4. Were the negotiations or agreements for these purchases 
made by you and the complainants directly or through the agency 
of brokers, and, if the latter, state what brokers were employed. 

Int. 5. If you say that the purchases were made through the 
agenev of a firm of brokers styled Kilbourn & Latta, then state 
under what arrangement and upon what terms said brokers were em- 

ployed and fully the relation existing between complainants 
70 and yourself on the one side and said brokers on the other in 
relation to such purchases. 

Int. 6. Did said brokers ever represent that the firm or either 
member‘of the same was the seller of any of the said property to 
yourself or complainants, or ever in any manner interested with the 
sellers in the sale thereof, or that said firm was in any case acting 
as the agents or brokers of said sellers in negotiating or bargaining 
for the sale thereof to yourself and complainants ? 

Int. 7. Did you ever know that said firm was interested as seller 
to yourself and complainants of any of said property? And, if so, 
state when and how you acquired this knowledge. 

Int. 8. Did you ever have personally any communication. or 
negotiation with the owners of any of the property purchased in 
reference to the purchase thereof, or did you negotiate. for the 


purchases in any other manner than through the said firm) of 


brokers ? 
7] Int. 9. What representations were made to complainants 
and yourself by said brokers respecting the purchase price 
paid for said property * 
Int. 10. To what extent did the complainants and yourself rely 
Upon the judgement and advice of the said firm of brokers in mak- 


} 


Ing the several purchases ‘4 

[ut. 11. In whose name was the title of the property purchased 
taken and at whose suggestion, and for what reasons was it done? 

Int. 12. When and to whom did you dispose of your interest in 
this property ? 

Int. 138. What was done with the property purchased intermediate 
the times of purchase and your sale to Sunderland ? 

Int. 14. Up to the time of your sale, December 21, 1872, did you 
know of any services rendered to complainants and yourself by the 
firm of Kilbourn & Latta for which they were entitled to compen- 

sation over and above their regular commissions as brokers? 
any agreement or understanding for compensation to said 
brokers, beyond regular commissions, for any services rendered or 
professed to be rendered in reference to said property by said firm 


(2 Int. lo. During the time you were owner did you know of 


yo 


THOMAS SUNDERLAND ET AL. 20 
of brokers? State fully your knowledge and understanding in ref- 
erence to the subject-matter of this question. 

Int. 16. Have you any interest in the event of this action ? 

Int. 17. Do you know or can vou sel forth any other matter or 
thing which may be a benefit or advantage to the parties at Issue In 
this case or either of them, or that may be material to the subject 
of this your examination or the matters In question tm this cause? 
If yea, set forth the same fully and at large in your answer. 


~] 


. 
~ + 


f TOSs- Inte rrogatorve ig 
In the Supreme Court of the District of Columbia. 


THOMAS SUNDERLAND ef al. 
vs. - Equity No. 7764. 
HALLET Kitpourn et al. } 


Cross-interrogatories to be propounded to William M. Stewart by 
the commissioner appointed by the court to propound the fore- 
going direct interrogatories. 


on 
ies — 


; Cross-interrogatories 1. If, in answer to the fifth direct interroga- 
i tory, you say that the firm of Kilbourn & Latta were employed by 
you and your associates, please state with which particular inember 
‘ of the firm the alleged arrangement was made, the day upon which 
it was made, and the place where it was made. State, in addition 
to this, what persons were present at the time of the arrangement; 
state also, in this connection, the exact terms Upon which you and 
your associates employed the firm of Kilbourn & Latta, if you say 


that they were so employed. 

i Cross-interrogatory 2. At the time the alleged lrrange- 
\ ments were made with the firm of Kilbourn & Latta were you 
i not personally aware that there was in existence an assoclation called 
| “The Real Estate Association,” commonly known as “ The Real 
Estate Pool,” buying property in the northwestern part of the city 
of Washington, and that the firm of Kilbourn & Latta were inter- 
ested in that real estate association to the extent of one-half? 
‘ Cross-interrogatory do. Were you not also aware that at the time 
when you and your associates first spoke to the firm of Kilbourn & 

Latta they were engaged in the business of buying and selling real 
; estate on their own account as well as for others, and that, in addi- 


tion to their connection with the real estate association mentioned 
in the next preceding cross-interrogatory, they were also associated 
with another association, of which N. P. Chipman, Esq., was 
io the principal person, and that they were so interested to the 
extent of one-half of the profits or losses ? 
Cross-interrogatory 4. Were you not aware at the time the prop- 
erty was purchased by you and your associates in square one hun- 
dred and fifty-eight that the title to some or all of the lots in that 
square purchased by you had been in the defendant, Jolin I. Olm- 
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D. one thousand eight hundred and eighty-one, before me, Holland 
Smith, a notary publie in and for the city and county of San Fran- 
cisco, State of California, and also a commissioner appointed by the 
honorable supreme court of the District of Columbia to take the 
testimony of Wm. M. Stewart on the interrogatories and eross-inter- 
rogatories hereunto annexed, at mv office, No. 307 Montgomery 


. , t . l. : : : . " , 7 » » \ Ps * ‘oe Ta 
street, Nevada block. lt) the sald C1L\ and countv of San | raneisco, 
between the hours of ten a.m. and four p. m., was produced 
} 


iv ce and came before me the. sate Wm i. stewart. the witness 


} ’ . 
cause depending mn the said supreme court of the Distriet of Co- 
4 
— 11, | 
lumbia. wherein Thomas Sunderland and Curtis J. Hillver are com- 


thre said Win. MM. Stewart. yt Ine of lawful age and 
Vv examined. eautioned, 


2 } 1] San ‘ | “ ln ABs 
bialhants and Hallet Kilbourn and Jobn I (Oinistea are the 
| [ 


} : } ' ' 
>. . 4 ‘ Teh . . vs" iy? oT evil 
SOUT TDWIDaG,. alle JC ]19 by frit lirst @Carelull 


oe oe re eee a terrth #1 whale trnth ; | thing 
nd Guiv Sworn to testiy the truth, the whote truth, and novbing 
} » 4 ¢ } ry} ; _ # hj .* ? ? : 4] +» +4 . —_ } live . 
byt] ne truth touching his knowledge of the matters and things 1n 

— | : } } ] 3 ee fallnew y= —_ 
COU Crsy 1th Sald CIVIL Cause, deposed and sald as tollows—that 1s 


cai : . : — 
4 e } fy, ¢ ’ ? . otrvyt? ’ ‘ 4 . \Ivo +e»? ' \\ iv« as \] , 
lo Liat LTS] Pterrovatory ne savs i \ ereeeen ht \ bibdct iid _Sstew- 
f. £4 ’ oO , — ) ’ 
my age, fifty-four vears: place of residenee, San Franeisco, 
aS } - 
fornia, and occupation, lawye! 
, ‘ 
? ’ + cy * . cy? ? 
lo the second interrogatory he says: I was in Washington eity, 
x 
1) ‘ ’ } } r ' } ’ 
; t } yet . ' t . 
j _ i (Ji ( OLuUrola and 1} \ OecCcCUDAa | ‘4 ~ | ‘ i Sta re sé natol 
i: 
{ r)) \ ‘ i 
1‘ | * ‘ Valfla 
4 | | 4 > ° ] 
SU | » Lie third hnterrog@atory lie SAavVS Was GQuFIl LILOSE 
4 | } 4 | : + | t 
nonths engaged in the purehase of real estate 1n the city ol 
\ ‘ 4 | ] 4 + i] + 
Vashington with complainants. My interest in the enterprise was 
| 4 , 7 
" ‘ . ‘ 
ne-foul Mir. Sunderland’s interest was one-half and Mr. Hill- 
} | ° ; ? 7 4 , 
. ‘ > + ; ' *y) t ‘ if ; S 
{ = {3 t iO] ] i) (12) unable LO qgescrii Li} 1] }) ] \ , it) and 
} . } 
; { , “ ; , —_ ‘iy +} c 
[ CRS, DU tnere Was a lara WOUNnL OF Property | ne northwest 
} } 
+ ¢ } , 7 ec} s 4 *.% ve , + vy F 4 | 
Pc] ) | Me CILV, alia the weneral chara Cr ol |] Vas UNLIpProver 
’ 
’ ‘ ‘ ? 
i y i i i ) 
} { P 4 ] ] } } } ’ 
) ith) wnNterrogatory fi avs wit pul pases made VV myV- 
fy ] ] ‘| | t } + | 
7 ‘ 164 : = " ‘ ’ } } , 
~~. oR cit) ¢] rsSsOCla are W re not Prycidie C(JITeectuLl\ D\ Ls, Out through Lii¢ 
{ } ’ ’ ’ ’ 
) ; ; ? + , . ; 
ot vy of a firm of brokers 1n Washington city under the name 
} 
‘ , 4 ; i | ? 
I ‘ Ss Vit t)j Kilbourn c\ Latta 
4 74th . teryy + ~ way : aw ’ ri¢ety —e , 
lo the fifth Mtverrogatlory he savs (On consuitation among our- 
) ? “a ae - . ¥ } 
selves—Messrs. Sunderland, Hillvet d J—we came to the econeclu- 
. | i L482 aLA Aictil * iii ¥ til ‘ . clLilil t i. i i 4 
. 1 aa } } ] } | . , 
’ byoaf <1] +P . tt. iv ; : opm Vattdzey ¢ ty. ' 
sion that L1iDouTH « Latta Sf) ruld Li eClMnpioves LO negotial 


. at ' o> , 
Lhe purchases which We contemplated, and ACCOTAID GIS we 


S| consulted with and emploved them: in the business. It 


was distinctly understood that they should negotiate for 
such pieces oO] property as We desired LO purchase irom time 
to time, and buy the same at the lowest possible possible price, and 
that they should have a commission on all purchases made by them, 
but that in ease the venders should apply LO them io sell that they 
would obtain a re duction from the purchase price of the commission, 
which the venders in such case would be liable to pay, and in that 
case it would be the same to us as if we paid no commission. This 
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pt) WALLET KILBOURN ET AL. Vs. 


bourn & [Latta or the acquisition by that firm of any ili- 
9) terest in any of the property bought by Sunderland, Hillver 
and Stewart in the vear 1872. and shall also produce to the 
examiner, for the inspection of the complainants and se r solicitors, 
all book ~ and pred poe rs 1) his POS ssIOn or Inder his CO} eet CONAN: 


; } ; P . 
ne entries or statements 1n relation to such purchases. 


A. WYLIE 


Oryle 10 Clos Testimony MT 1D Days. hiled iy fh. 10). LSS. 


THOMAS SUNDERLAND ef al. ) 
US. > loq. fi O4. 
Harcer Kinnoven etal. § 
*. 

This cause having come on to be heard on the motion of com- 
plaimant LO have the time for taking testimony limited, and counsel 
having been heard, it is this 10th day of February, 1882, ordered, 

upon agreement of counsel, that the defendants be, and thev 
96 hereby are, allowed thirty (80) days within which to close 
their testimony, and that ther me compl: inants have fifteen 
take testimony In rebuttal. 
A. B. HAGNER, 
Asso. Justice 
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Ord ’ Allo } i] Ae ndme ne fa Bill liled Mar. | 1 ISS? 
In the Supreme Court of the District of Columbia. In Equity 


SUNDERLAND and JFIILnLyer ) 
VS. ~No. 7764. 


KILBOURN and OLMSTEAD. 4 
(Order ame nding bill, &e. 


Now, on this Lith dav of March, 1SS2. Came tf the compla hHallts, by 
Hillver & Ralston, their solicitors, and the defendants, by Enoe h 
Totten, esq., their solicitor, and by consent it is— . 

(Yrdered, That the co mi plan ants have leave to withdraw. thei 
replication heretofore filed in sain easein: sell to amend their bill 

complaint by inserting therein, immediately after paragr: te 
4 11, the words comprehended in the offer of amendment this 
day filed in the Cause 
nd that the defendants have thirty days from the date of this 
order within which to file an amended answer herein as to the new 
grounds of complaint specified in the amendments herein allowed. 
and that this order shall be without prejudice to the use of any evi- 
denee heretofore take 1} in) this Cause. 


THOMAS SUNDERLAND ET AL. >I 


‘The question whether the complainants should be charged with 
all the eosts accrued in this cause up to the time of this order be- 
cause of the amendment applied for and now allowed is reserved for 


the future order of the court. 
Mareh 14th, 1882. 


JS Stipulation to Amend Bill liled Mar. , a 4 ISS? 
In the Supreme Court of the District of Columbia. In equity 


SUNDERLAND and HILLYER ) 
rs ~No. 7764. 


KILBOURN and OLMSTEAD. } 


In the United States Cireuit Court within and tor the Distriet and 
State of Indiana 


SUNDERLAND and HILLYER 


THOMAS SUNDERLAND ) 
Us. -In Equity 
James M. Larva. } 


Whereas Thomas Sunderland and C, J. Hillyer, as complainants, 
have filed their bill 1 equity aHevalnst Ilallet Kilbourn ana Jolin Ie 


, 


Olmstead, as partners in the late firm of Kilbourn and Latta, in the 
supreme court of the District of Columbia, entitled and num- 
ve bere d as above, and have also file d their bill 11) equity in the 
circuit eourt of the United States for the distriet of Indiana 
against James M. Latta, asa parther oO} the sald firm of Kilbourn 
and Latta, and the said Sunderland has also filed his bill in equity 
in the said circuit court against the said James M. Latta; and whereas 
) f Sunderland and Hillyer against Latta sets forth the same 
cause of action substantially as that set forth in case of the same 
complainants against Kilbourn and Olmstead, together with certain 
other matters immediately connected therewith, and the bill in the 
sald sult of Sunderland against Latta seeks LO ehara sald Latta Ol} 
account of matters growing out of the transactions of said firm and 
closely related to the causes ot action set forth 1 the first above 
named sult: and whereas cl large amount of testimony las bes 1) taken 
in the said several cases by depositions, some of which are not yet 
completed : | 
LOO Now. the refore. for the purpose of consolidating the said 
actions, it is stipulated between the complainants and the de- 
fendants herein, as follows: 
first. In the said suit pending in the supreme court of the Dis- 
trict of Columbia the complainants may, within ten davs from the 
date of this stipulation, file either an amendment to the present bill 


— 


 ¥ 4 MALLET KILBOURN ET AL. VS 


or a supplemental bill (making thes aid James M. Latta a defendant 
} 


i | | 
. . }? ty ] 7 . — 
therein) embracing all or any of the allegations not eontained in 
" } | } F ° , . ° . > | s 
the present bill which are contained in either of the bills above- 


) 
mentioned, pending im the circuit court U.S. for Indiana, togethe 
propriate relief, as well in favor of said Sun- 


with a prayer for ap 

derland individually as of said comp Jainants Sunderland and 
. | ] : : _ Sa 1] ’ ‘ 

Hillyer, and as well against the defendant Latta individually as 


against the defendants Kil enone, Olmstead, and Latta jointly, 
’ . , ' . > } 
10] the said ndment or supplemental bill, when filed and 
without engrossment, to constitute a part of the bill of com- 


Ate 
+ 
1? } 
} | be made 


’ 


Jot laint there In. and no obi op for multifaricusne SS -ha 
‘hereto on account of any —6tthe allegations contained there In, 1h} 
accordance with thre above stipulat ION. 
Second. Within 80 days afte) filing by complainants OF such 
amendment or suppiemye itil bill and service of COpPy thereot Qt] 
def’ts’ solicitors or the said James M. Latta shall enter his ap pear- 
ance in the said cause, and shall have the privilege within said 
period of filing as his answer to the said bill the answer filed by 
him in the said circuit court for Indiana, with such supplements as 
mia’ be hecessary to meet the amendment or supplement so filed by 
compl: ainants, or to file ad hew answer, aoa he “1 deem advisable, 
and within the said period the said Kilbourn and Olmstead 
LOL shall have the right to amend their answer 
mental answer in said cause, as thev may be pws d. 
Third. Evidence may be taken upon all the issues raised by the 
he party or parties and 


] ; ite cleat : } | De ae = ‘ ' > 
Jeadings as amended, but only to atfeect 


| 

; 

oe iw : i ) , “igs? | bie | 
the issue or Issues In respect to which it Is competent and relevant, 


} ] : 1] { ie ee } } ' aw 

cil d Upon anal hearing all of said issues may be passed upon >\ 

} } ? } , : . 

the eourt and such hadgmeht re ndered lor or against all or elther of 
the mari sas the lew sanidl ‘ridenee shal] array 
} PaPele il i maw al i Vid pit fhealil WarVvalll 

Ie 1} +} iy : ‘ide ’ pert ‘ » fe ) } yt] , 7 + | , al are ?)} 

OUTUN ne evidehee Heretlormore taken IM eluher OF the avove-eli- 

e } } ? } | ) ’ } " 

titled AcClLIONS Shall De deemed and considered as evidence taken 1 

" ) , 
the suid cause pending in thi supreme eourt of thie District of Co 


hia. and , ised therein by either under t] oe 
MQIMDla, ANG May be Used tnerein by elther unde! ne amenaed 
| 2S li} oa’ 1} an ~fE Ppp }*} 7) ‘ 1? +} ) ‘> ?))} 1, » | a7) t.,! »r?) I } f EEG 
pout cif Lilo 1h) if chill Whe] cis | Lig “cal tli erane 7; ii ict AC ii tit I iil 
' ] , 7% . ‘ ] . : : 
in due form betore an eXalminer Of the salad supreme court 

‘> ! . 4 °- ’ ] ? 
LOS subsequent to the making of said amendments to the plead- 


Ings. Depositions hereafter taken in the said cause within 


the District of Columbia shall be taken before an examiner of the 
sald supreme court, and when within said District in either of the 
sald CaAUSCS the taking of the de ositions of any Wwithess ay fore a duly 
appointed officer of either of said courts or under agreement, verbal 


( ( 
or written, between the parties, before W.'T.S. Curtis,a notary publie 
has been commenced, but 


M1? pie ba = 
the Satie shall be econtinued and comple ted before il regularis ap- 


‘ad 


een comyp leted, the taking of 
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— 
jf 
— 
ae 
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re 
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pointed examiner, and the portion of the same side tac taken shall 

for all 1G 

before s | ‘xaminer of said supreme court. 

hifth. The amendment of pleadings above stip ulate d for shal 
operate LO delay the tuking of testimony bi either party, 

1O4 Sueh additional testimony-in-chief cs shall be seen’ by 
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| be completed 
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THOMAS SUNDERLAND, 
C. J. HILLYER, 

By J. H. RALSTON, Their Solicitor. 
JAMES M. LATTA, 

By SHELLABARGER & WILSON. 
ENOCH TOTTEN, 
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lation toward said Sunderland as that which it occupied, as herein- 
before stated, toward the complainants jointly im respect to the 


motion and disbursement of their joint funds, and the services 


? 
rendered by the said firm in reference to such individual property 


‘ anh a 


| 
during said period were of the same character and under the same 


arrangements as there 1) }) erforme d for spa al TF Whats Wn reference tO 
their joint property, as hereinbefore stated ; that In the month of 
December, 1S76, under a pretext of a charge for care and man: ge- 
ment of said property, the defendants wrongfully and fraudulentiy 
took from the individu il funds of complainant Sunderland 1 hen in 


their hands the sum of five thousand nine hundred and seventy- 
three dollars (85,973) and ay) propriated the same to their own use 
and still retain the same, and also, in the same month or at some 
time prior thereto, wrongfully and fraudulently took from said funds, 


— 


on pretext of a commission upona sale of property, for 
. ? ° : | » } . ¢ } se . 
139 which. as said firm well knew. the said Sunderland was in no 


wav lable, the further sum of one thousand dollars ($1,000) 

ana appropriated the same to their own use and still retain the 

same; that the taking of said sams of money was done secretly, and 

\ ly concealed by said firm from said Sunderland until 

disclosed to him in the month of July, 1878, at the same time and 

11) the Sabie mManher as the facts in respect tO the Misappropriation 
of the joint funds of complainants as hereinbefore set forth. 

ne further aver that between the [st dav of Jan- 

uary, IS77, and the 22d day of June, 1880, yankee lainant Sunder- 


lana remitted to def Vaan. James \I Latta under the Same @lrcuni- 
stanees and for the sam purpose as hereinbefore stated in respect to 


the jornt remittances to him by the complainants, large sums O1 
. ‘ I } } . , . . ; 

monev to be expended on aeeount of his individual property, and 
‘ i i , 


that on or about said last-named date. under the pretext ofa charge 
t rPecare av man AveMelt Of the mdividual prope rtv oO f scald Sun- 
derland, and in substantially the same manner and under 
140) the same circumstances as hereinbefore set forth in respect to 
the abstraction of the joint funds of complainants under a 
ike pretext. h rongfully abstracted from said funds and appro- 


riated to his own use the sum of one thousand six hundred and 
seventy-two (81,672) dollars, which sum he has since wrongfully and 
unlawfully retained, and of the fact that said sum had been so taken 
by sald Latta the said Sunderland first obtained knowledge by an 
account rendered by said Latta to him in the latter part of the 


month of July, 1S78 
The complainants, who « ‘pressly Waive an answer from the de- 
fendants, pray that the defei ant mf illet Kilbourn, John F. Olin 
stead, and Jami s \I Latta. me account fully LO the complainants 
of and concerning their said trust in respect to the said transactions 
hereinbefore set forth, and be required by the decree of the court to 
ifs all such sums of money as shall be found 


oe ee fF ley ’ iis ’> ? } - e = 4 “ ; 
CQUTGADTS CLUle Iron thet to the plaintiffs on aecount of the sald 

: as ' — a } et. ] : - : } 1 
several breaehes of trust. and particularly that thev and each of 
them may be decreed to pay the plaintiffs the sum of $25,000, with 


rte? we Tr p¢>) } 1? ’ * 3) jie ‘ ¥ , Pa ¢ . 
Interest thereon irom the 25th day of May. 1872. at the rate 


THOMAS SUNDERLAND ET Al y 


wha 14] of six per centum per annum; the sum of $5,516 with in 
the terest thereon at the same rate from the 25d day of May, 
Ces 1872: the sum of $5.819.55. with interest thereon at the same rate 
ry from the 17th dav of June, 1S7Z2: the sum of $2,665.20, with a like 
aE rate of interest from the Ist day of July, A. D. 1872; the sum of 
fey $16,526, with interest thereon at the same rate from the 31st day of 
} ol December, 1876, and the fu thersum of 822.973, with inter I thereon 


, 
(yo. » wes = lo ] . £079. ] — 
ra. it fike rate Trom the 2th Gav ol Mav. [oLe. S386 threat the jmelondant 


. . —. + fr Gr Qo” - ~at tarpon? : 
Lal pct to complan mantsthesum of BIOL OU. with interest LLJeCTeCO]) 


! 4 } 4 mo) 
ma at six per cent. per annum from the Ist dav of August, 1878, and 
| r ' ; r . Wa. — <> - ‘ . | re . Ba : + ran ] 
\ the further sum of Sov 7.6. with Interest thereon at like ratefrom the 
Tse ‘> } ’ me 6 } ? 4 ] , 
ast Slst dav of December, 1S76, and that the defendant, James M. Latta, 
ve" ~<¢ . ‘ } } . . : : ; 

4 pair to the complainant Sunderland the sum of $1,672, with interest 
(i. ’ , ) 7 } ‘) a ’ | 
18, at like rate from the Ist (day ?) of August, 1878, and for such other 
fol and (fur’?)ther rehef as to the court may seem pro(per?) in the 
ho 

Drenises 


0), : THOMAS SUNDERLAND. 
he C.J. HILYER 


ti] UNiveD STATES OF AMERICA, | 
1 District of Columbia ‘to 
Mn) 

142 do solemnly swear that have ead the fore LOM bill by 
ll- me subseribed and know the contents thereof, and that the 
- f(acts ’) therein stated upon my personal kn(owledge ?) are true, and 
1) - that the fsets therein st(ated ?) upon information and belief I be- 
tr) preve to be true 
ai C.J. HILYER 
id 


Liisi (| abseribed Ly fore Wie this 2% Mare. A. 1). ISS? 
“ seat.) EDWARD J. STELLWAGEN. 
r Nota mT Pi bli 


{) 
al + ¢ ) ; 7 
Lt by f j } fJrig Bi rp end tf fe f 1) t) P\\%) 
the Supreme Court of the District of Columbia 
. i 
1} ‘T° ‘ * . T 
" THOMAS SUNDERLAND and Curtis J. HILLyYer ) 
| 
| ‘ 4 . ? } , YF fF | e 7» jr «” , 
Joux EF. Ormstreap and HLALLeET KILBOoURN. } 
= An + to bill ais irst ainenaed 
| } ee el Pe - } . 
- Jt and Sf ea answer of the defendants, John EF. Olmstead and 
oe a5 far 
> Tl: t Kal bourn. tO the original biilas amended ry an amendment 


F Maseh 14, 1882, in pursuance of an order to that effect made 


? 
on that day. 


——— pated 


J — rr . 7 * 
: first. That they are advised by couns 
iv that the pretended agreements sel out and alleged In the original 


| 
<4 
> 


bill and re peated in the said amendment. if such anemaiie co 


} . . 
lid believe and the ‘elore 
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connected with their business with sald firm of Kilbourn & Latta, 
delayed proceedings or an unreasonable time, and until the said 
firm of Kilbourn & Latta had been dissolved, and until full settle- 
ment between the wn in said firm had by eT) made and eonecluded, 
and until the positions of said partners, respectively, had been 
changed, and until said firm had made other settlements and pay- 

ments to and wit! other persons connecte ” with said real 
148 estate and sald business, which could not now be rectified in 

the event of an allowance of the sald claims and demands Ol 
said complainants or any part thereof. 

Third. That along time before the filing of the original bill in 
this cause a full and true account was stated and settled in writing 
between the said firm of Kilbourn & Latta and the said complain- 
ants of all sums of money received by said firm from, for, or on ac- 
count of the said complainants, and of all matters and things men- 
tioned and set forth in said original bill or in said original bill as 
amended as aforesaid, and of all and every the transactions between 
the said complainants and said firm of Kilbourn and Olmstead, and 
the said account stated was by said firm delivered to and was by said 
complainants kept and retained without objection, and that after- 

wards the said complainants, after a careful examination 
149 of said account s tated and every item and particular thereof, 

which thre se defe na ants aver, according to their best knowl- 
edge and belief. tO be just, and approve and al llow the Same, and did 
actually receive from said firm the sum of $2,715.58, the balance of 
sald account, which by sald account aAppeale d to be justly due to said 
complainants from said firm, and said complainants made, signed, 


and delivered a receipt therefor. which these defendants submit was 


a full dies harge and settlement of all the matters and things now 
brought forward as hewn by Je war? he said bill and aten led bill. At 
the time of such settlements the said complainants had full knowl- 
edge of all the matters and things so complained of; and these de- 
fendants claim the same benefit and advantage from and by reason 
of this defense as if they had interposed the same by pl ‘a. 
150 Fourth. The said pretended agreement. set forth in the 
said bill as originally filed and as amended, is alleged by 
sald nies lalnants to li: Ave be ena contract or sale of lands, tenements, 
r hereditaments or an interest in or concerning lands in the Dis- 
trict of Columbia, and that said pretended agreement was not to be 
poe rformed within the space of one year from t ne allege dq late of f such 
pretended agreement, and it does not appear that said pretended 
agreement or any memorandum or note the ‘reo! is or ever was In 
vriting or signed by the said firm or any one of them; and these de- 
fendants are advised and believe that. according to the statute in 
such Case made and provided, parol evidence is not admissible to 
show or establish the same: these defendants therefore claim the 
same benefit _ advantage from the said statute, commonly called 
the “statute of frauds,” as if they had specially pleaded the 
lo] satne or had demurred to the said bill of complaint and the 
suid amendment thereto. 
Fifth. That the cause or causes of action, if any there may be, 
a | 8S : 
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In the Supreme Court of the District of Columbia. In Equity 


THOMAS SUNDERLAND and Curtis J. HILLYER 
No. 7764 


a. | 


Hatter Kinpourn, JAMes M. Larra, J. F. OLMSTeap. } 


Upon consideration by the court it is this llth day of May, 1SS2, 
ordered that the above cause be referred to Wm. T. S. Curtis, as Spe- 
ciil examiner, to take the testimony in said cause. 


W.S. COXK, J 


159 Separate Answer of Latta to Amended Bill. Filed Jun. 15, 1882. 


. In the Supreme Court of the Distriet of Columbia 


THOMAS SUNDERLAND & Curtis J. HILLyer © ) 
y*® " : : 
4 ia Kaquitv No. 7764 
HALLETT KiILpouRN. JAMES M. Larra. & JOHN | , .s 
I’, OLMSTEAD. 


The answer of James NM. Latta. defendant. to the bill O} complaint 


of Thomas Sunde rland and C‘urtis Z, Hilly # complainants. 


This defendant, now and at all times saving and reserving unto 
himself all benefit and advantage of exception which can or may 
be had Or taken tothe Mahnv errors, uncertainties. and other Imp [- 
fections In the said complainants’ sald bill ot complaint contained, for 
answer thereto, or to so much and such parts thereof as this defend- 
ant Is advised is or are material Or hecessary for him to muke al)- 
swer unto, answering, says— 

1. That said defendant Is hot informed whether said COM> 
160 plainants are citizens and residents of the States of California 


and Nevada, respectively, as alleged in the first paragraph of 


said complainants: sald bill ot complaint, and he therefore leaves 
sald complainants to make such proof thereof as they may be ad- 
vised is necessary or material, 

zZ And said defendant. for answer to the second paragraph of sald 


complainants’ said bill of complaint, savs that he admits the same 
to be true 


3. And the said defendant, for answer to the third paragraph of 


sald complainants said bill of complaint, says thoaat he admits that 
at about the time mentioned the said complainants and said 
Stewart formed a copartnership for the purchase of real estate situ- 
ate in the northwestern part of the city of Washington, and that 
the interests of said copartners while said firm existed were as stated : 
but the defendant charges that in a short time after the formation 
of sald partnership sald stewart sold his interest therein LO sald 
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Thomas Sunderland and ceased to bea member of said firm ; 
161 ~=and the defendant says that in April, 1872, he was a member 
of the firm of Kilbourn & Latta, doing business as real estate 
brokers in the city of Washington ; that said firm was composed of 
this defendant and Hallett Kilbourn and John I. Olmstead, the last 
of whom hada limited and special interest in the business of said firm ; 
that said firm of Kilbourn & Latta was engaged in the business of 
buying and selling real estate on commission, and 1n special instances 
and as agreed upon from time to time they bought and sold real 
estate on their own account. They also negotiated loans and earried 
on a general brokerage business in real estate and personal prop- 
erty ; that it was the uniform habit of said firm to keep advised 
touching the real estate market in said city in reference to particular 
pieces of property for sale, the prices thereof, and to keep advised 
touching all persons who manifest desire to buy or seil real estate, 
and to transact business for such persons as might see proper to em- 
ploy them. 
162 This defendant denies that said firm of Kilbourn & Latta 
ever entered into any agreement with said complainants and 
said Stewart or either of them of the kind or character set forth in 
sald third paragraph of said bill of complaint, and he avers that 
said firm of Kilbourn & Latta transacted business for said complain- 
ants and said Stewart in the same manner and on the saine terms 
as they transacted business for the general public and not otherwise 
Or differently ; and this defendant avers the truth to be that there 
was not at the time alleged or at any time any bargain, agreement, 
or understanding whatsoever between the said firm of Kilbourn & 
Latta and said complainants and said Stewart or any of them 
touching the COT Pre nsation that was to be paid to said firm 
of Kilbourn & Latta for condueting transactions for said com- 
plainants end said Stewart in the line of their business as brokers 
as aforesaid. The defendant avers that whenever the services 
of said firm of Kilbourn & Latta in the line of their business 
were desired by the complainants and said Stewart they 
163 were secured by said complainants and said Stewart in par- 
ticular instances and for particular purposes, made known at 
the particular times the services of said firm of Kilbourn & Latta 
were engaged by sald complainants and said Stewart; and this de- 
fendant avers that said complainants and said Stewart did, in at 
least one instance, secure and employ the services of another real 
estate agent, through whom they conducted an extensive transaction 
in the way of purchasing a large quantity of real estate in said city 
of Washington during the period mentioned in said bill; and the 
said defendant denies that said complainants and Stewart bargained 
for and procured the benefit of the knowledge, judgment, and ex- 
perience of said firm of Kilbourn & Latta in respect to the purchase 
of real estate, except upon the same terms and in the same manner 
as any person employing said firm for some particular service 
LH procured the same, and said firm of Kilbourn & Latta was 
only emploved and their knowledge, judgment, and expert- 
ence secured or bargained for by said complainants and said Stewart 
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defendant says it is not true that it was agreed by said firm of Kil- 
bourn & Latta and said complainants and Stewart or elther of them 


that said firm of brokers should 
plainants and Stewart, for the purchase of reel estate In any part of 
the city of Washington, as said complainants and said Stewart might 
elect; and this defendant explicitly denies alland singular the alle- 
gations of said paragraph of said bill of complaint touching the sub- 
ject of compensation of said firm of brokers for their services for and 
on behalf of said complainants and said Stewart, as such brokers: 


in particular instances and for particular purposes; and the said 


be entrusted, as agents of said com- 


and this defendant avers that said firm of Kilbourn & Latta, during 
the period mentioned in said bill of complaint, had on hand a large 

number of lots and pieces of land forsale, and in each instance 
lO. when said complainants and said Stewart purchased any lot 

Or parcel of land from said firm of brokers the said complain- 
ants and Stewart or some of them were truly informed of the price 
at which said property could be purchased, and‘in nearly every, if 
not every, instance sald complainants or one of them actually eXaMm- 
ined sasd property and decided for themselves whether they would 
or would not buy the same for the price and on the terms proposed, 
and where the proposal was accepted by them the purchase was ear- 
ried out and consummated in each particular instance; and the 
defendant Says that during the time of the transaction referred to in 
said bill of complaint the real estate market in said city of Wash- 
ington Was very active, and said firm of brokers was busily engaged 
In making sales and purchases of real property in said city of Wash- 
ington, and that, by reason of the activity of said real estate, 1t was not 

aneasy matter tosecure in all cases the particular property which 
1660 any given purchaser might desire; and thisdefendantavers that 

said complainants in every Instance relied upon their own judg- 
mentand decided for themselves whether they would or would not 
purchase any given lot or piece of property; and this defendant denies 
that said firm of Kilbourn & Latta made any representations to said 
complainants as tothe lowest price for which any given property could 
be obtained from the owner thereof, nor did they undertake or agree 
to furnish such information: but said firm of brokers did, when- 
ever applied to by said complainants, truly and correetly inform 
them what the lowest price was for which the said firm of Kilbourn 
WN Latta eould secure aly o1ven lot or parcel of real estate, if they 
knew the price of the same or if the same had been offered to them ; 
and the defendant avers that said firm of Kilbourn & Latta, in 
each particular instance when employed by said complainants in 

making or assisting to make purchases of real estate for 
LO, them, Lave said complainants their best knowledge, judg- 

ment, and experience touching the same, and honestly and 
faithfully informed them of all matters and things within the 
knowledge of said firm of Kilbourn & Latta touching the desira- 
bility. or otherwise of making such proposed purchases; and the 
defendant savs that each and every charge and averment in said 
third paragraph of said bill of complaint, exeept as in this para- 
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graph of answer expressly and in direct terms admitted, is untrue 
and unfounded, and he explicitly denies the same. 

1. And the defendant, for answer to the fourth paragraph of said 
complainants: syid bill of complaint, says that the charges and 
avermenlts In said paragraph of sald bill Of} complaint, IT) the 
sense and manner in which the same are set forth and alleged therein, 
ure, and each of them is untrue, unfounded, and misleading. The 
defendant avers the truth to be that thesole and only foundation for 

the charges and averments contained in said fourth paragraph 
1GS of said bill of complaint is the following—that is to say, sald 
firm of Kilbourn & Latta had on hand for sale a large quan- 
tity of lots and pieces of property in the northwest quarter of the 
city of Washington, O] which fact sald complainants had knowledge, 
and it is true that said firm of Kilbourn and Latta did call the atten- 
tion ol] said complainants and sald Stewart to various parcels of Prop- 
erty in said quarter of said city which said firm of brokers had for 
sule, and stated the price asked for each to sald complainants and 
ead Stewert or one ol them with ra view tO selling sald lots and 
pieces of land to said complainants and Stewart, and from the nu- 
merous properties so mentioned and pointed out to them said com- 
plainants and said Stewart did select and purchase on their own 
judgment a small portion of them, on each of which pieces of prop- 
erty they made their own offer, and those offers were submitted by 
the firm of Kilbourn & Latta to the owners of such property, whose 
brokers said firm of Kilbourn & Latta were, and when said 
169 ~~ parties came to an agreement the purchase was made by the 
said complainants and said Stewart of or through said firm 
of Kilbourn & Latta, and the commissions of said firm of brokers 
were paid by the vendors for whom said firm acted; and the defend- 
ant, except as in this paragraph of answer admitted, denies each 
and every charge and averment in said fourth paragraph of said 
complainants’ said bill of complaint contained, and says that each 
and every charge and averment therein is untrue and unfounded, 
except as above stated and admitted in this paragraph of answer. 

5. And the defendant, for answer to the fifth paragraph of said 
complainants’ said bill of complaint, says that the charges and aver- 
ments and each of them in said fifth paragraph of said bill of com- 
plaint contained are untrue and unfounded,as said complainants well 
know. The defendant says thatitisnot truethatin Aprilor May, 1872, 
or at any time the said complainants and said Stewart or either of 
them called the attention of said firm of Kilbourn «& Latta to square 

numbered 115, 1n said city of Washington, and requested 
170 the said firm of brokers to ascertain the owner thereof and 

the price at which the said square could be purchased, nor 
is it true that on or shortly before May 25th, 1872, the said firm of 
brokers informed said complainants that the said firm of brokers 
had been 1 negotiation for the purchase of said square from the 
owner thereof and represented to the complainants and said Stewart 
that the sum of $65,000 was the lowest price at which said square 
could be obtained from the owner thereof, nor did they advise said 
complainants to purchase said square at said sum of $65,000; and 
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the said defendant explicitly denies all charges of fraud and mis- 
representation in said paragraph of complaint contained, and avers 
threat all of said c| arees oft fraud and misrepresentation are false and 
unfounded and known to be so by said complainants; and the de- 
fendant savs that the truth in relation to the purchase of said “Guare 
115 in) said CILY Is as follows, and not otherwise —that 1S to Say. In 
or about the month of August, 1571, the said firm of IX il- 
17] bourn & Latta entered into negotiations for the purchase of 
said <quare l15 for themselves and not for others, and a bar- 
ean was finally made for its purchase at S40.000 with certain of 
the trustees ho ding the title LO sald square, but | long delay oceurred 
in procuring the consent of all of said trustees to said bargain, 1as- 
much as some of said trustees were not residents of the District of C 
lumbia, and the confirmation of such bargain was not finally obtained 
from all of such trustees until some time about the Ist of May, 1872; 
and defendant says that said firm of Kilbourn & Latta, at about the 
date mentioned in said paragraph of said bill of complaint, informed 
seid cemplainants that they had bargained tor and had 
nent lor the PuPrCchast of sald wr, bee ire lle fo Y themsel 


complal bihnts forsome time trie (| LO pure 


ves, and said 
ase said bargain and agree- 
hielil so hel 
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from them, and finally they 
ca vg age é i Pte 
aid agree to Give sald firm ol brokers for said Square the sum OL SDD,- 
ee ata fie {— ya , 
QOO,andsaid square was sold by said firm of brokersas the vend- 


Te ] . ; . . . — 1 , 
Li 2 ors thereol to said complainants as purchasers fo sald sum) ol! 
sdvinsaba and the dele TEE nit SAVS oe there Was ho fraud or 

’ : . } . ’ , 
coneealmen practiced On said complain its or elther of them by 


sald firm of cian & Latta or either of rth, m. but that said com 
plainer Mis were fully informed As to the pl urcha Se oft said Ssqu: dae by 


sald firm of brokers, and said complainants, after examination of 
sald square, in reliance on their own adaiieint. purchased the same 


from the said firm of Kilbourn & Latta as aforesaid, and the said 
complainants requested this defendant to take the title to said square 
In his own name in trust for said complainants, and said complain- 
ants informed said firm of brokers that no intervening deed to them 


Was Necessary to show that it had passed through their hands as 
vendors, and that in consequence thereof the deed of convevance 
was made directly from said parties with whom said firs | 
had bargained for the purchase of said square to this d 


iti 
trustee as aforesaid, and said complainants had fall knowl- 
lio edee Ol all sald acts at the time they purchased sald square, 
and said complainants knew that the said firm of Kilbourn 


‘ 
} . ¢ | | ‘ : . , ° ; te | } ’ s 
A Latta, be fore the purchas Ol sald square Was finally closed by sald 


; ‘ } ; : : ' } } } " } 
complainants and DbeTore any payments had been made by Liem, 
: } ‘ . | Wer Ba . ; 
had received a larger offer for said Square than S6o.000 fr 


: . , : , we 
‘> »t yt ‘ } ? 63 2 : $ by aa ¢ 7 : . | : ’ , ‘ . ft « i | . 
een Qnad defendant Savs that It 1s probably true, as stated mn 
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? } | ><? r ° *F 

, t ot + +r) f : { 1 , ] ’ } 
Si) ] a peur PED, Loat the sum of S&ZOO0O0 was paid by salad COMPAL - 

t ‘ i t } + ’ ' ; > } 
ants on account of the purchase of sa d square, but for acecuraev de- 
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rendant bees teave to refer to tir accounts furnished OY Salad frm ot 
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complaint, was other or different than herein stated, and he most 
explicitly denies as false and unfounded the charges of fraud, 
cheating, and misconduct made against said firm of Kilbourn & 

Latta in relation thereto, and he denies that said firm of 
lid Kilbourn & Latta agreed to or were under anv obligation to 

conduct and conelude the purchase of said square 115 wholly 
in the interest of said complainants and said Stewart, and defendant 


says thatat the time said conveyance of square 115 was made to him 
as such trustee the consideration was expressed in said deed at 
° ° : , . je a. . rey 
$40,000, that being the sum for whieh said firm of Kilbourn & Latta 
| haa? : 
had purehased the Same as herein efore stated, and that sald COM - 
plainants knew of and examined said deed and the same was duly 
re corded Ol) the 2nd day Oo] ()ctober., 1S; 2. in the ottice of the i- corder 
* 3 | " . | to ; 
hLassald complainants well knew, 
} . 4 ’ } } 4 : 1 } 
and where sald complainants could and, as this defendant a 
ey did obtain full 


? dein cl aestk Piatt alt Chak 
of deeds of said District of Columbi: 


Vers aC- 
. day » a ‘ ; : ats 0 k . a” 
COrdmwea to fis Dest information and C<hOW!- 
a ba ae * } —_ ' : ay ee } _ , 
edoe of alii facts disclosed thereby * Aall@d sald defendant denies each 
, hk “Y . . _ 4 . _ ty] P —. *. ' : ~ . 
ind everv charge and averment in sald fifth paragraph of said bill 
; ae iat in 4 
OF complaint not herein admitt 


6. And said defendant, for answer to the sixth paragraph 
| 


¥e of said complainants’ sat bil] of complaint, says that if Is prob- 

ably true that in) the early part ot the month ol May ISsi2 
said complainants and said stewrrt fi ic nade recoils at ration the cle - 
sirability of purchasing lot 17, 1n square 158,in said city, but it is 
not true that said complainants and said Stewart requested said firm 


| - , ' » oe ont — ' . . . : 
of Kilbourn &€ Latta, as thei agwents, to make Mquiries respecting 


i ] } 4 ~ | } . + = = + ' ; . sal 
the said lot and to ascertain the lowest price at which it could be 
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purchased on their account 
aah ‘7 " = } , . | COP en a ] ? j ‘ 4 7 } : ° . 
subsequently and before the 25rd day of May, 1872, informed said 

. ] ’ 4 | j , ici . . 7 
Mplalnants and said Stewart or either of them that the firm of 


irm of brokers 
Kilbourn & Latta had been in negotiation with the owners of said 
lot and had ascertained that the satne could De purchased for the 
sum of $8,516, and that this was the lowest price for which said lot 
could be purchased from the owner thereof: nor is it true that said 
firm of Kilbourn & Latta advised said complainants and said Stewart 


to purchase said lot at said price; and the defendant charges 
I76 ~=6ot the truth to be in relation tosaid Jot 17, in square 158, as fol- 
lows: The complain-ts,atabout the time mentioned in said bill 
Ol complaint, stated to the said firm of Kilbourn & Latta that they 
had examined said square 15S, at that they were ready and willing 


(° = 1 a 1 - ; ~ ; 
at anv time to pay tor anv tot or iots 1n salad squar LoS at the rate 
of fifty cents per square foot; but this defendan 

° ‘ , * ; } | : 
firm of Kilbourn & Latta was requested to purchase said property 
. c y } : . : 
Or any part of 1t0n account of the complainants: and defendant 
. i | 


os 


+ ; } 4 | 
l 1} sald firm of brokers offered to sell sald 0 them at fifty 
( Mts PD square Toot which oft was ecepted by said complain 


? 
; 
i 
" . ° 7 . @ ‘> : 
liftv cents per square foot, amounting to the sum ol SS.516;: and 
1 } ‘ } } c» ? ha a Ons } o ; 
dieendant says that about the o6Vth dav ol April 18; 2. ana before 
ture ] - , i. ) 3 , ont . } + “7 ] . 
Sala complainants had spoKen to them about said LOl iv Lue sald 
SS ee | SS 
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} 7 
convevance from Burgess and Ormes to this defendant ind 
~ 1 ¢ } il ¢ . ee 
this defendant dentes all fraud, cheating, ahd misrepresentation 

| ; 5 ae si ; ey en el 
herein aiieved, and denies that said firm oft Kilbourn & Latta 


ently or otherwise wrongtully took and appropriated the sun 


. % 


Pyeng 
Of S&o.ob.00 or anv part thereot on aceount of the purchase of sale 


—- , , ’ ’ . 
" . " ; . ‘ , ‘ ‘6d ving t ; " 
square ]do: and defendant avers that Wwiat the firm of i‘ DOUrTE A 
: } 
, . ~~ - . . + 
; . 4 ' , . , . . “aah . van ih . oO 
Latta made out of square loo Was thei reguiar Commissions ana 
i < 
= , ] hws ee , la nitiays . al -. _ 
nothing more: and this adelendant CXPLICIUIA de} les each ald every 
bys “CF ‘) 7 i. , 7) ry) 7 7 ry ae rit] q*s) re) a t eee List] / ; . 
Cha FU aha avermen lik Sadld Sevehth Paragrapn OF Salad DOlilt OF COM 
i ? ; + | 1} f 'Y . Fa y } t 7} . ‘ } . ] 
plate repatlhno rrp) Tie pDuUrenase Of} S(pllare ».) 1) merelhl Stated and 
. itt | ] ‘ + | t +] ] } ~Yy , Aavermel ' 
ClLadTIIILIe ad, AllMG SAaAVS La bye Sala Charges ahha AVePHICI Sil 1 CAC) OI 
] } } ] 
them are untrue and u Mrounded 
— 7 . , ’ t 
ih. And, for answer to so much of said seventh paragraph of said 
| 2 { ' ‘ , } : | r oY + Q 
NiLoOT complarmntasreiates to tot Oald the west hall of tf na 
] ] 1% : ; ‘ , ‘ } ? +} 
isi t 10. in square ios the defendant. ans\v ne, Savs that the 
. j . | 
eharges and averments and each and every one of them 
? ? ’ ’ " ry f 1») ‘ y* ,VIVT 7 +) } 11) v3) ] ‘ 1] ‘ ] ; , lay t 
Htiog & . Gave tal 1} ‘i it i i] it Hid mrMounae pis tI iIitia i “AVS 


’ , ’ => - — 
that atanad for a iong time prior to June 14, 1872. tlie Salad firm of 


; r?t) ; ay 9A , ir ' t 
sald firm of Kilbourn & Latta for themselves: that after said firm 
byeycd , | Tar > t | } ’ f a. id : perry th) 7 . Per. mre « =r 
eraae =U) HOeCoOon) ¢ ‘ sf Owl] Bw ()j ci if Proper if eB Nprminhanhl appilea 
? | ) —— . . » }} 
tO then) to purchase the sHime. and the Said firin of Kilbourn «\ 
it la * 7. rar f H , } } Be t + | 1 } 
atta soid the salad PrOpercs LO salad COM pMaiMants at tile Prices MNell- 
' ] ] ] . yy } 
Lwoned thre several deeds of convevanb thereo it and tor the ag- 


} ‘ } j } 2 7 - } } 
executed by John EF. Olmstead. who held the title thereof for sat 


| 
. ‘ 
» ° _ » °° . a 
rm of Kilbourn a Latta. tO ths detendant as trustee tor said 


] . + a | -— ] j 1% ‘ ] | y } 
COMM ablts : that SAla (deeds were CAC!) execute Ol) Lhe 
] ‘ ; ‘ } Dain ’ , 
l4th dav of June IS7?. and each was duly recorded an thre 

, , | . . . . ‘ ] 
oftice of the recorder of deeds of the District of Columbia on 

‘ ‘a } ri } P } ™ £> ’ , * . : ’ 

IS2 the 2nd dav of October, 1872. of whieh said recording and 
f | : 4 7 ) 7 , } } ' 
of the eontents of sald several deeds « mMphamants have nad 

, } , 

notice trom the aforesald date hitherto eens. th ~ defendant denies 

4 | . oe | ] ’ alt 73 , | t? +} + | ty '% re ant Be 

Lhat sacl tj firm QO] Vi DOU) A i Lal {)] CPI]1LIIEG] Ol Lie ry) hi ‘ ttatid gil i \ 


? 


; 
' _ , a - : Pe Ra Sc # me 
Or oth wise charged o1 took Trom sald COMMPAMAaANTS, aS Th Sala Diil 
| » : . he a/oeé eee 
lleoed. the sum of S82.663.70 or any other sum in manner or form 
. } 1} ?} ) : . ' _— ; ’ 
as in said bill atleged or in anvw rongtul Or lM proper Mannel wihat- 


i 
. > , . | . i 
soever: and this defendant qenies eacn and every charge ot fraud, 


niisrepre sentation. and concealinent ae sald paragraph alle iF ¢ d, ana 
avers that such charges are gratuitously false and unfounded, and 
he avers that no such frauds as alleged in said paragraph were dis- 
eovered by said complainants or either of them, for the reason tha 


? o. } , , " . 5 > . - « , ‘ 
no sueh trauds were practiced by the said lirin of Kilbourn "a [oatt i 


. : | wt oe .4 * . ’ “Te . 2 
Ol sald compiaMants and said Stewart or eithe of them 


we ] > , ’ . 'y ] ' : ’ | a he | 
ic. And, for answer to so much of said seventh paragraph 
7 +> : ‘ : } ] i) , : > ] 4 > e ] - ] .« . } aaa 
LOwo Of sald Dill ot complaint as relates to the time during which 


ee ? : \ f rol 1 ‘ } | 
sald complainants and each of them were absent from th 
; 
? _ 4 ’ ] . , ] : ey ] | ‘ : . — : , > 
District of Columbia, he says that he admits that said COM plalbants 
, ' 


were absent from said District of Columbia a portion o 
tween 1872 and 1876; but this defendant says that the truth is that 


- 

— 

- 
~ 
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all of the purchases of real estate mentioned in said bill of complaint 
were made between about the Ist of May, IS72, aud about the Ist 
of May, 1575, during which period of time said complainants were 
each residing in the city of Washington, and were present at the 
office of said firm of Kilbourn & Latta almost, 1f | ily 
from the time the first purchase was made, in 1872, until the last 
purchase in sald bill mentioned was made, in the spring of 1575, 
and said complainants there fully discussed every purchase, ex- 
amined every abstract of tithe and every deed and deed of trusi, 
and had full written and printed statements of every purchase made 
by them Or Ot} their behalf furnished LO them bv suid firm of 

Kilbourn & Latta, and they compared every deed, statement, 
1S4 and deed of trust for themselves, said complainants being 

each a lawyer of skill and ability, and nothing was done by 
said firm of Kilbourn & Latta in relation to said purchases without 
full knowledge, approval, and direction of said complainants. 

8. And this defendant, for answer to the eighth paragraph of said 
compdainants: sald bill of eomplaint, Says that he denies the coarges 
and averments therein contained and each and every one of them, 
and says that they and each of them are untrue and unfounded. 
The defendant SaVs that the truth is that the title to the first pur- 
ehase of real estate made by sid complainants and said Stewart 
was taken In the name of Curtis J. Hiliver, one of said complain- 
ants, and that subsequently they thought it advisable to have the 
titles to such purchases of real estate as they might elect to make 
taken in the name of a party having no interest in sueh purchases, 
and said complainants, without any request or suggestion from said 
firm of Kilbourn & Latta or either of them, came to this defendant 

and solicited him to take the titles to the real estate purchased 
LSo and LO be purchased by them 11) trust to hold for sald COll>- 

plainants; and this defendant savs that at first he strongly 
objected thereto, but finally lis objections Were OovereoMne by said 
complainant, Thomas Sunderland, promising to take up all thie 
notes this defendant might give for deferred payments on said real 
estate and bold them as an individual investment, which he utterly 
failed to do, and he, this defendant, promised to and did thereafter 
act as such trustee, and the defendant savs that the averment that 
it was suggested and recommended by said firm of Kilbourn &«& 
Latta that, for anv purpose whatever, the titles of real estate pur- 
chased and to be purchased by said complainants and said Stewart 
should be taken in the name of the menibers of said firm or any of 
them Is gratuitously false, and it is in like manner false that said 
firm) procured the titles of said real estate so purchased by said 
complainants to be conveyed to this defendant as trustee, except in 
pursuance of the arrangement above stated; on the contrary thereof 

the complatmnant, Curtis J. Hillyer, did, in pursuance of the 
ISG ss agreement between them, on the — day of ——, 1872, eon- 

vey to this defendant squares Nos. G6 & 93 in said city: 
and this defendant says that it is true that he took possession of said 
deeds and muniments of title to said property and has retained the 
same; but he says that said complainants had permission, at all times 


not quite, daily 
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when requested by them, to examine any and all’ such deeds and 
muniments of title, and they did frequently see and examine the 
Same, as le reinbefore stated : and the defendant says that on June 


| of said deeds. murniments of 


loth, 1S7S8., sald complal rants had al 
title, and vouchers relating to the purchase of said real estate and 
the payvinent of monevs on account thereof for assessments, taxes, 
liens, interest, &e., &e., in their possession, and examined them as 
fully as they chose to do, and then returned the sume to this de- 
fendant : and the defendant Ssavs that sald di eds and muniments Ol 
title were all properly recorded in the office of the recorder of deeds 

of said District of Columbia. of which said complainants had 
IST) ~—s notice, and where they could at any time examine the record 
of such deeds and muniments of title, and the defendant ex- 
plicite lv denies that said deeds and muniments of title were withheld 
from reeord for an unreasonable time in order to coneeal the fraud- 
ulent conduct of said tirm of Kilbourn & Latta. He says that said 
deeds and muniments of title were properly placed of record within 
the period of time prescribed by law ror the recording of such Il)- 
struments. The def ndant Says that he admits that said deeds and 
niuniments of title were not at once place d of record, but the same 
were withheld from record for a limited period of time, with the ap- 
proval and agreement oft sald complainants and for their OW Paln 
and advantage. The deeds of said complainants and the deeds of 
nearly all the property purchased through the office of said firm of 
Kilbourn XN Latta by the Real estate Association and others and the 
deeds ot real estate purchased by sald firm of Kilbourn WN Latta for 
themselves were withheld from record by mutual agreement among 


all said parties, to enuble said parties to make such purchase as 
ISS) they might desire without exciting the real estate market by 


the daily recording of deeds of real estate purchased In said 
north western quarter of said city, and the defendant savs that no par- 
ties were moreanxious that thisshould be done than said complainants, 
and all of said deeds were filed for reeord in one day or or about the 
2nd day of Oetober, 1872, and a full list thereof was published in 
all the city papers and read and commented on approvingly by 
complainants in the office of the said firm of Kilbourn & Latta. 

0. And the defendant, for answer to the ninth paragraph of said 
complainants’ said bill of complaint, says that he cannot deny the 
same, nor has this defendant such information touching the aver- 
ments of said paragraph as that he can admit the same as true, and 
he thereupon leaves sald complainants to make such proof thereot 
as they may be advised is material or necessary In the premises 

1). And the defendant, for answer to the tenth paragraph 

IS) oof said complainants’ said bill of complaint, says that he ad- 
mits that a large amount of real estate was left in the hands 

of said firm of Kilbourn & Latta by said complainants to be 
tuken care of and managed, but he denies that in consideration of 
prospective commissions to be derived by said firm of Kilbourn & 
Latta from the resale thereof sald firm agreed with the com plain- 
ants that it would keep in its own books an account of said property 
and ascertain and notify the complainants of all payments necessary 
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to be made by said firm on account of interest, deferred principal, 
and eeneral and special taxes, and upon rec; ivineg the funds therefor 
from complainants would disburse such funds as might be requisite 
and keep an account of all such receipt ts and disbursements without 
any charge for said service S, The defe ndant de nie ss that there was any 
such agreement between said complainants and said firm of f Kilbourn 
& Latta in respect to the matter aforesaid as alleged in said te nth par- 
agraph of said bill of complaint. The defendant says that itis 
4) = truethata great financial panic occurred in the month of Sep- 
tember, 1873,and continued for several vears thereafter, so that 
none of si oo be resold and no commissions whatevet 
were or could be re lized from i any resales of said property ; that about 
May, S75, seid pier alnant Sunde rl: nd went abroad ana did hot 
again return to Washington until in the vear 1876; that from the 
time of said pantie sis pandas Hillver advised said firm of 
Kilbourn & Latta that he should hot be al le fo meet and he did 
not Meet his share of the payments of interest, deferred principal 
Cre Tit ral and Spe cial taxes, nor did said complain- 
ai Sunderland meet lis share thereof: t |} Al by reason thereof 
became necessary for said firm and this defendant to spend their 
time and use their credit in saving said property of complainants 


(purchase-monevy ). 
i 


from ruinous sacrifice. In view thereof said complainant Hillver, in 
the fall of IS75, enquired of the suid firm of Kilbourn «& 
14] Latta what their charges would be for caring for, managing, 


and preserving said property, taking care of general and spe- 
cial taxes, interest, and deferred purchase-money, and this defend- 
ant informed him that the charges of said firm would be one per 
eecntum per annum on the cost of said property so long as it was so 
left to be eared for, managed, and preserved, to which said Hillver 
for sald complainants agreed and consented - and the defendant Savs 
that the cost of said property Was over S$600.000, and that said firm 
had the enre, management, and preservation thereof from the year 
IS72—'5 until December 31, 1876, and from that date until June 15, 
IS7S, this defendant had the like care, management, and preserva- 
tion thereof; and the defendant denies each and every charge and 
averment in said tenth paragraph of said bill of complaint, save 
and except as hereinbefore stated and admitted in this paragraph of 
answer. 
L1. And the defendant, for answer to the eleventh paragraph 
192 oof said ee said bill of complaint, savs that it is 
true ae prenapeiboey prior to January 1, 1887, from 
time to time remit considerable sums of money to said firm of Kil- 
bourn & Latta, but this defendant cannot sav how much in the ag- 
gregate such remittances amounted to; that he has not had access 
for several vears to the books of said firm of Kilbourn & Latta, where 
the amounts and dates of all such remittances are accurately stated, 
and to whieh for oreater certainty he begs leave to refer, and he 
leaves sald complainants to make such proof of the dates and 
amounts of sald remittances as they may be advised Is material or 
necessary. ‘The defendant avers that the amounts of money so re- 
mitted by said complainants were greatly less than were necessary 
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to meet and pay the interest, deferred principal, and general and 
special taxes existing on said property, and the same were properly 
expended and accounted for, and by reason of the failure of said 
complainants to make the necessary remittances defendant was 

compelled to and did borrow large sums of money to meet 
193 said debts and Jiabilities existing against said complainants’ 

property | that in making such loans he Pave deeds of trust 
In the nature of mortgages on portions of said property ; he also ex- 
ecuted his individual notes and used his individual eredit and 
ability to secure money to meet the payments of interest, deferred 
principal, and general and special taxes existing on said real estate 
of complainants. The defendant says that for five vears he was 
almost daily annoved by duns and threats on account of the notes 
he had executed at complainants’ request for deferred pavments on 
sald real estate and for loans he had made tO meet interest, tuxes. 
and other liabilities. The defendant, on information and belief, 
charges that said Sunderland, during the aforesaid period of time, 
had become bankrupt, and the defendant says it is not true that on 
the 3ist of December, IS76, there was in the hands of said firm of 
Kilbourn and Latta the sum of 20,000 dollars of money be- 

longing to said complainants, or any sum whatever when 
14 the liabilities of said complaimants to said firm of Kilbourn & 

Latta were charged up and paid ' and the defendant Says that 
about the 3SIst dav of Deeember, 1876, a charge of about the sum 
mentioned in said paragraph was made against said complainants, 
and the amount of money of said complainants necessary to pay 
sald charge was applied thereon: but the defendant dentes that said 
charge and application ot money tO pay the Sate Was wrongful or 
fraudulent. because he Says that sald complainants were al said 
date justly indebted to said firm for services of said firm in and 
about caring for, managing, and preserving the property of said 
complainants and in and about paying taxes, assessments, Interest, 
and notes for deferred payments and for time and credit in borrow- 
ing for said complainants large sunis of money to be used in paying 

all such general ana special taxes, Interest, and deferred 
195 prineipal existing on said complainants’ said property ; that 

said services were rendered at the request of said complain- 
ants, with the agreement and understanding that said firm of Kil- 
bourn & Latta should be paid therefor one per centum per annum 
=O long iis they had the Care and manavement ol sald property for 
sald complainants, Which said rate is a very low and inadequate 
compensation for the services of said firm of Kilbourn & Latta in 
the premises; that said firm had the care and management of said 
property between three and four years, and this defendant from 
January 1, S77, to June 15, 18758, thereafter: and said complain- 
aunts at the date of said charge were justly indebted to said firm for 
the aforesaid services In a much larger suin than the amount of 
said charges. The defendant avers that he never received any part 
of the amount so charged and applied; that one-half of it was 
credited to and received by said Hallet Kilbourn and the other 
one-half thereof was credited to and received by said John 


160) I’. Olmstead; that both of said complainants saw said entry 
on the books of said firm of Kilbourn ay Latta before the 
loth of June, 1878, and well knew that this defendant received 


no part of said sum of money This defendant, on information and 


nt current was furnished by said firm 
id complainants every six months from 
the date said property was left in the hands of said firm of brokers 
intil said firm was dissolved on the 31st day of December, 1876, in 
which said accounts current was fully and correctly shown the 
amounts of all money received from or on account of said complain- 
ants and the disbursements made thereof, and said complainants 
were notified some time after the first of January, IS76, and betore 
) Marge had heen made lor Ss rvices by sald 
<ilbourn iV Latta. and the defend: nt denies each and 

CVery chara and averment in said eleventh PaPaQrapey of 
197 sald bill of ee except as the same 

are In express terms admitted in this paragraph of answer. 

12 And this defendant, tor answer to the twelfth paragraph of said 


f 
f 
f 


H i complaint, savs that the truth is that 
from January 1, 1877, to about the 1otc-ol Jace, 1878, thie delendans 


} 4) ; 
had tine cal and management Of the said property Ol the said COM) - 
’ ’ . } - 
plaimants, rendermmge’ the same and like services as are set forth in 
, } ; } 4 : : ’ . — = 
the eleventh and othet paragraphs Ol this answer, and unde! the 


ke arrangements as to conrpensation., The ar fe na: it SHaVS that 

ay Weed) 

' ! } ] 

complainants to be used for the purposes stated in the eleventh 

; -_ - ? 

pParagrapn of answer: that tre prope rly used and disbursed all Suls 
we ™ _ 

fl ecomplainants and rendered to them 

_ ae = oe ] 
propre racecouhts O- ati MONeEVs PecelVved and disbursed for sald ecom- 
piainants On AvxececouUneE Oo sald Prop rcv. to Wihich for accuracy 


of monev so received from sat 


1S he begs leave to refer; that it 1s not true that on or about 
-) 1 ws | } tiara : — ee — 
June 25. 1S78. this defendant bad in his hands of money be- 


. : . . } ? } 
longing to complainants S10,000 or any other sum: that he wae 


A 
that he did charge and apply on the same for his SerVICces, a she rad 
© s “ 
a right to do, at the rate mentioned in said eleventh nai of 
< . A 
- } a ne ; } } 17 . , 
answer: and this defendant denles thi; t he failed to account for any 


and all moneys remitted to him by said — or a a 
[ | tit from thie Ist Janu; ‘Vv; S77, 
to. ne De). IS;S.or at anv other tlme: but.on acaeaae es 
VS ar 7 and prop rly paid 0 out and « 
ursed all moneys of said complainants with which he is prope = 


. ‘8 \ } : , } nici . 
Chara able, and he has rendered full and correct accounts thi reol 
| te ’ , ; ‘ Ly oy? 1) | me , 

tO sald complammants trom tltme to time, and that on the loth dav 
of Jut IS7TS, this defendant notified the oe that he 

_- y te] Lara , loa ° , 
could no longer take cbDarge of said real estate, as ‘he was 
1a emovine trom the « itveand then and the alte atothem 


is final accounts and surrendered his vouchers for money 
expended on their account; and this defendant denies each and 
every charge and averment in said twelfth paragraph of complain 

save and except asin this paragraph of answer stated and admitted; 
and the said defendant, further answering said bill of complaint, 
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denies that said complainants are entitled to the relief or any part 
thereof in their aforesaid bill of complaint demanded; and the « 
fendant, further answering said complainants’ said bill of complaint, 
savs that said complainants ought not further to have or maintain, 
because said bill of complaint was not filed and exhibited against 
him within three years after said allewed cause of action or any of 
them therein mentioned occurred; and the said defendant prays 

the same advantage of his aforesaid answer as if he had 
200 pleaded and demurred to the said bill of complaint. 

And thisdefendant further says that the foregoing isa copy of 
his answer to the bill of said complainants as filed by them against 
him jin the eireuit eourt of the United States for the District of In- 
diana, which answer was made by him under oath, he having been 
<o required to make answer by the said complainants in their said 

1} 
| 


OL 

And for further answer to said bill of the said Sunderland & Hill- 
ver and ior answer to the matters Sp elfically ave rred 11) sald amend- 
ment and not embraced in the original bill, he answers as follows— 
atis to Sav: 
That he is advised by counsel and Le at Ves ana thre re fore Says 
that the pretended agreements set out and alleged in the original 
bill and repeated in the said amendment, if such agreements had 
ever been made, would have been null and void beeause they 


+) } “- b . Sa Es > 1; , } " | ‘ | 
ZU i are contrarv§ to puvoile POLIC and pecause, 2s set out ane 


-—« 
ee 


7 
alleged in said pleadings, at 


O | ein law fraudulent and void, and 
ane ? ? ? ? | , th } } fit <3) Tent ryt « f ¢}hyy | 
eet PES PPO an Ciadlthis Lie =Satlhne OeNeCHL ANd aay intage () i Liseis Uc" 

. } ; } * . " 
ens is if he had made the same DV special demurret 


| { ; la lial , yoilat "Ar 
hat said complainant- did not compialn o;ror n 
‘ 


red grievances within a reasonable time, but, having full 
uubhe land records of this District and having 
g 


t 
; . . ry1< - tl ??¢ y” 4 i ‘ +] +) cy " } .) .*¢ | 
i and SINGUIATF the MaLLerS ANA Lhines comnecter 


? ; 
ake KTLOW TT) 


ind Tree access to th : 


} | b ae ’ P ’ : | } 
full knowledge of al 

° ; ’ . } - . 1 gee e i+ ] | | 
with their business with said firm of Kilbourn & Latta, delaved 


lings for an unreasonable time, and until the said firm of 
Kilbourn & Latta had been dissolved, and until full settlement be 
tween the partners composing said form lh id Ly Cl) mad and COl- 
cluded, and until the positions of said partners, re spectively, had 
been changed,and until said firm had made other settlements and 
payments to and with other persons connected with said real 
20? estate and said business, which eould not now be reetified in 
the event of ati allowance ot the said claims and demands of 
said complainants or any part thereof. 
3. That a long time before the filing o 
cause a full and true account was stated and settled in writing be- 
tween the said firm of Kilbourn & Latta and the said complainants 
of all SunOS of money I’ ceived by said firm from, for, or on account 
of the said complainants and of all matters and things me ntioned 
and set forth in said original bill or in said original bill as amended 
as aforesaid and of all and every transaction between the said com- 
plainants and said firm of Kilbourn & Olmstead, and the said amount 
stated was by said firm was delivered to and was by said complain- 
ants kept and retained without objection; and that afterwards the 
Y¥—1S85 


q*¢ 
} 
i 


ny ] - - 4 : 4 : 
the original bill in this 


i 
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said complainants, after a careful examination of said amount 
stated and every item and particular thereof, which these de- 
IOS fendants aver, according to their best knowledge and belief, 


to b Just, did approve and calle w the same and did actually 
receive from sat 


} 
1D.38. the balanee of the sad 


| firm the sum of 32, 
account, Which by said account appeared LO be justly due to said 
complainants from said firm, and said complainants made, signed, 


and delivered a rec 1pot therefor which this defendant submits Is a 
full discharge and settlement of all the matters and things now 


brought forward as the subject of the said bill and amended bill: 
and at the time of such settlement the said complainants had full 
knowledar of all the matters and things SO complained of: and this 
gdelendant ec] ms the sume bene fit and advantage from And by reason 
Ol this defense as if he bad Interposed the sa thie by plea. 

1. That said pretended agreement set forth im the said bill as 
originally filed and as amended Is alleged by sald com lainants to 


have br elp a contract for Sie of lands. tenements. and he coditaments 


or ahh Interest in or concerning lands In the District Of Co- 


‘ f , 7 ' } —_ sre . 4 . — . 
204 lumbia, and that said pretended agreement was hot to be per- 
— } + | ] , » } 1] . 
lormed within the space of one vear from the alleged date of 

1 . ‘ ; . ] , 4 ’ . ‘ ° ] a | 
SuCTI pretended agreement; and It does hot appeal that said pre- 


? 


tended agreement or anv mMemoranaum or note Is or ever Was made 
In writing or signed by the said firm or any one of them; and this 
believes that according to the statute in 
such case yd erate ana provided parol evidence Is not admiuissable LO 

iblish the same, and these defendants theretrore claim the 
tute. commonly ealled 


} 
7 oo wer C Loss as ie “f an | } : |] } ] : i 
thie statute OF Trauads, as 1 ney bald special \ Preacder Lie Same Ol 


. . , ‘ } 4 
SclLTnie bene Ht and advantage trom the Salad Sls 


i 

| i | 
\ : 2 

i 


of complaint. 


. vase :, , ' , ; 
oO. That the cause or causes of action, 1f any there may be, arising to 
the plaintiffs on account or by reason of the said several allegations 
i : : 
} } ; . } ve | , 4) : ; : } } . ’ i A ' } ; 
hid COMDIAL 17) Lie snald paragraph contained did hot OCcel i Within 


, . 


Aa . | : : : } ee ft 4] } 
lhirvee Vears vetore the sala original Dili or thre sald amenaments 


thereto were filed, and this allegation this defendant made in 

+ | T?.: late . ? ; aes hi! } } 2 
1),) Oar of the satd complainants sald original bill and the said 
several amendments, and as well to the complaint Of said 

} I j ;? } cr pseu a |] , ] ] : ; . } } - it 
Sunderland Malividtatyv as to the complaints of Sunderland & Haill- 


+ ° | ] } ; ] 
it Mav have the same beneht there- 
rom as if he had formally pieaded the same, 


ver, and pray that this detenadal 


6. In answer to the averments contained in the said amendments 
relating to square lob the defendant savs that it is not true that said 


firm Was em Ove d or that the sald Hirth was requested by said com- 
plaimants, as ttre agents o] said complainants or otherwise. LO inake 
Inquiries touching the property in said square lob, and he says that 
Lie alle Vallols 1) Said amendment made and Set forth are wholly 
faise except as hereafter positively admitted. This defendant ad- 
mits that the said property at the time the sale was made to said 
Sunderland, [Hillver, and Stewart was incumbered to the extent of 
about S7TO4AZ9.81, and that Ineumbranee wus subsequently paid, and 

hat the title to said Prope ruy Was vested In sald defendant, 


OG Hallet Kilbourn, as trustee for an association known as the 
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Real Estate Association, which said Real Estate Association 
was organized by the said firm of Kilbourn & Latta for purposes 
of speculation in real estate, and the business thereof has been fulls 
wound up and settled long since. Long prior to the time of the 
purchase of said square 1606 by said complainants and said 
the said property had been bought by sald firm and had been con- 


— 
. 
- 
- 
~— 
put 


veved to said Kilbourn, as trustee, and the deed had been (on the — 
day of ——, 1872) only recorded upon the land records of this Dis- 
trict, and at the time of said sale said complainants well knew that 
the property had been so conveyed to said Kilbourn, and the said 
complainants well knew that said firm at the time negoti 


begun were the owners and sellers thereof, and knew 


oe 
— 
no 
-_ 
~— 
ws 
= 
os 


sald purchase 


thev were selling the same for their own advat 


} 
\ itagve and interest. as 
i 
Well 


? 
? ; 


; ; a 

as lor the advantage ol Ui 
erty. He further says that the price at which said pro 

é and : } - ' j . 8 } ch & Ot 

LU, Was sold tO said complainants was reasonable and tall and 


i 
pose 1Tnterested with them 1 said 


was not more than the same was worth at that time. and he 


) 
=<AaVS that Sala complainants conducted thre nevotlations mn person 
‘ i 

sal walhtinel ) | this defet | upon their 
atid reiled @XCILUSITVE \ st) fal So. GEES Lee ue aerenen LHOWS POT) CLile I 

P . ; er } - 4 ler . 
owh Judgment. lie avers that Salad compialhants aid not rely upon 

«/ < . | 

. ' a 

the judgment or recommendation of the said firm 


] : | ] — ; , ’ . } } ' 
Lle admits that thev sold Salad Property at and tor the sum o 


4 A . } sat : , , ls »% " wel :¥ ai | > 
SU) dV 90. and that said sum wasan advance of about SZ0.000 upon 
. 


the price Ori@inaillyv by them para Or agreed to be para ior said 
square. 


Pouching the charges and avermentS yh Saia amendment COll- 


= . _ 
tained in relation to settlements or accounts with othe! members of 
suid Real Iestate Association, this defendant iIsadvised by counsel! he 
need not answer, because such dor Snot eoncerh thie said complain- 
ants and are immaterial in this behalf and are seandalous, but he 
allege s that the sald charges In sald amendments conta d 
OS as tothe failure to account to members of said Real Estate Asso 


>} } } ‘ | ] . 
' i , +. | ‘ . . ‘ +3 ‘ » f . i> ; ’ 
PIC}TOUSTS ct ioc,. as SAld COMMDIAI Ltd LS We ij KT) \\ 


. * ‘4 ; ’ i 
further answer rng the sald avermehts mn shld amenamenhts ol 


sald bill. this defendant savs that the sum of S90429.90 was the uet- 


—— 


‘ 


eonceatitinent by him or any one ol sald prim froth said COIN p Alnantes 


; } : ’ . . ' ; F ' ! ‘7 : ‘ 
or said Stewart of any matters, fact, or thing relating to any part O! 
t} bu 7 "J 1d ‘an } at nwvthine W | eh thy 7% hada riott 

if lT MISLTIGSS \ if ] Se it iii: 1] thi call \ ij ~ ‘ si i i \ si 7a. 

} } Bs } } } } 
. vr; *% . | ‘ " . ‘ 
to know Ol should have 1n fairness peeh told, and this defendant ae 
— - ?] 27 : } . —— . f } | 
Hnles all and ail manner of charges and averments of fraud and ti 
: : . | }} } * F ‘ ‘ 4 ’ 
{ iment Ik Sala bill and said amendment coti I} 
ay ' 4 ‘ . } | + | » rat sete, 
‘ | ate defendant furbhel en ¥ a Lf) if iié iS? Liil ‘ +7 > Lilie OD]¢ i tJil 
and relies upon the same: that the said William M. Stewart 
Yate } 2 2 et«r 4 + | y\?° , pauses ? 
{ is @ 1rece SSiir\ Indispensabie PaPrey i¢) Liiteese proceecalhgs, riiti 
| . | | > 4 } ] ’ 
he claims the samé benefit and advantage of this objection as 
f | : LP } j , + ( 
if he had specially demurred thereto for want of proper parties 
\) t rr "er { ~~. mu | ots V«l il ended byt] Ss re] TePS To Live 
ADA, Tor answer tO so nNuUuct I Sal amena Dlil as rela 
* at 7a) ’ ? rylaint a Tv. lea} ‘}] le cyt t | ™ - 1c] Sunderla | t | i= (]P- 
{ arate COTIPDialtits cUliti (Lea J i Lil caaiqi aias 12a iara ii 
s 
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fondant, now and at all times hereafter and reserving unto himself 
all benefit and advantage of exception which Call OF lay be had or 
taken to the many errors. uncertainties, and other imperfections In 
he complainant's said il of complaint eontains, for answer thereto 
or to so much and such parts thereof as the defen dant 1s advise di 
or are material or necessary for him to aa answer unto, aliswer- 
Ing, Says: 
|. The defendant, for answer to the first paragraph of said com- 
plainant’s said bill of complaint, says that he has no sufficient in- 
lrormation as to whether sald complainant 1s a citizen of the 
210 State of California to be able to admit the same, and he there 
upon denies said paragraph and leaves said complainant to 
make such proof thereof as he may be advised is material or neces: 
Sary for him to make 
The defendant its that he isa citizen of the State of [ndiana, 
as averred in the second ws pyc on ssald bill of 
COMptlaint 
The defendant, for answer to the third paragraph of the said 
complainant’s said bill of complaint, says that he admits that this 
defendant and Ilallet Kilbourn and John F. Olmstead were, in the 
72, doing business, under the firm name of Kilbourn & Latta, 
wrayer that said Olmstead was at that 
partner in said business with said Kilbourn & Latta, but that 
mstead was to reeeive a share of the profits of the business of 


—— 
—" 
— 


sald firm as compensation for his services in and about the business 


215 Chis defendant explicitly denies that said complainant in 
the vear [S72 or at any time employed sald firm of Kilbourn 
& Latta as his agents, as alleged in sata paragraph, LO purchase Uhi- 
lMproved real estate or any real estate in the city of Washington, 
and he denies that it) consideration O} commissions LO be by said 
firm received on such purchases the said firm agreed to take charge 
of such reai estate and manage the same, attend to the payment of 
LaANeS and thie disburseme lit of such SUIS ot money as might be 
necessary to be turnished by the complainant on such deferred pay- 
ments as might exist on such purchases of real estate without any 
charge for payment of said taxes or making such disbursements and 
other services 
This detendant “avers the truth to be that said firm sold to said 
complainant certain real estate for themselves and for other parties 
by whom they were employed; that after the purchases were made 
by sald complainant he did employ the said firm to take 
2 charge and management of said real estate, to look after the 
assessments, taxes, notes executed for deferred payments o 


= 
4 
1 
A 


the purchase price of real estate and the interest thereon, and in 
consideration of such services it was understood and agreed by and 


between said complainant and = said tirm. that pat complainant 
should pay lo said firm of Kilbourn & Latta the sum of one per 
echtuim per annum on the purchase price of said real estate so pur- 
chased by said complainant or in the purchase of which said com- 
plainant had an interest for such period of time as said — should 
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have such Care, Management, ¢ and control as above ; stated. The a1 
fendant says that as early a- ise the said firm of Kil bourn & Latta 
notified and advised said complainant what their charges would be 
for such care and Mahagement of said complainant’ sania rea! estate, 
if the care and management of the same was left in their hands, 
and that such charges would be one per centum per annum on 
the = price of any and all of complainant’s said 

215 real estate so left in their charge and under their manage- 
ment en control: and the defendant avers that with the 
above understanding and agreement and u 
same the said complainant left the said rea 
mMahagement of said firm of Kilbourn & Latta from the time the said 
parcels of real estate were by him respectively purchased until the 
dlst day of December, 1876, when said firm of Kilbourn & Latta was 
lissolved, and at sald date last aforesaid the real estate of sald com- 
Jainant, then under the care and management of said firm, passed 
h the k oF 


t 


iT 
nuderand pursuant to the 


estate In the charge and 


| 


into the eare and management of this defendant, wit 
edge, consent, and approval of said complainant, ana this a fe nad ant 
continued to care for and ahage sald complainant's sald real estate 


nd that in whieh he had an Interest — spe dist day of Decem- 


ber, 1S76, until the loth day of Ju ine, IS7S, nde ‘the Sume agree- 
ment and understanding as to COM py nsation for this defe nd- 
214 ants services in and about the Care ana maha ment of said 
complainant’s said real estate, and this defendant explicitly 


this defendant ever 


denies that said firm of Kilbourn & Latta or 
meV OF either oft them 


? 
Violated their aforesaid agreement or that tl 
ev CF fraudulently or wrongfully C hat ‘ge ( the complainant SO 9 


i ches 
(oT any other Stith) for the) Ir St rvices 1) and about the Care and halh- 


avgemMenlt of sai d complain: nt s sald ren l estate and he explicitely de- 


hes all chi: irees Ol fr Lud { ile lt OF WYO! rofl conduct or concealment 

on the part of said firm or of this defendant contained in said para- 

graph QO} complaint, and he avers that all sald charges of fraud, 
and | unfounded 


wrong, or concealment are gratuitously false : 

And this defendant avers that it is not true that said charge ot 
a.49 sd. chek Or any other charge, was concealed by said livin oOo me ili 
defendant from said saad complain ants, but on the contrary thereof 


} } ms) ! Se 

“ald pation a ete knew as early as the year ISio that said 

‘ - » . rene ? . } 4 P . : , } 
Ziv firin of Kilbourn & Latta and the defendant were to and would 
charge said complainant for said services, care, and fahage- 


ment of his said real estate at the rate hereinbefore mentioned 

t This defendant. for answer to the fourth paragraph ot sald 
complainant's said bil] of complaint SaVs the charges ther 11) COll- 
tained are untrue and unfounded, and he denies the same. ‘This 


\ Poundation ror the false and 
ragraph ¢ yf compliant is the 


} 
Pahl 


defendant avers that the sole and Ol) 


ew 


nfounded charges contained In sald 
Feibbsaclanaincetibenl 1s tO Say: That on or about the date mi ntioned in 
7 . ' = 

lliam \I stewart, who then was or recentis 


4 


sald paragraph on- Wi \ | 
had been, as this defendant is informed and_ believes, terested 
with said complainant in said real estate or some part thereof, con- 
templated building an expensive private residence on a part of said 


real estate in the northwestern part of the city of Washington, by 
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means whereef it was thought by the complainant and others that 
the value : the residue of said complainant’s real estate In 
216 that part of the city would be greatly enhanced; that such 
prapect tof building such residence said Stewart made contin- 
gent on the sale of the residence property then owned by him for 
the sum of $32,000, and said firm of Kilbourn & Latta were em- 
ployed to fue purchaser therefor at that price; that said Stewart 
desired that his said residence property should net him $52,000 over 
and a ve the commissions of the said firm of Kilbourn &«& Latta, 
and it was also a part of the same arrangement that said complain- 
ant nse ld loan said Stewart the sum of $35,000 to further aid him 
In building his proposed residence ; that said complainant, for 
reasons of his own, desired to get oul of loaning sald Stewart said 
sum of money, and at the same time that the project of said Stewart 
1) building said residence should not miiscarry ; that said com- 
plainant then proposed to said firm of Kilbourn & Latta, if they 
would procure the loan to said Stewart from some other party, 
& that he, the said complainant, would pay said firm of KK il- 
217) ~— bourn & Latta the sum of $1,000, which would be the amount 
due them for commissions on the sale of said Stewart's resi- 
dence; that said firm of Kilbourn & Latta did make sale of said 
Stewart’s residence at $32,000 and = did procure the loan of $355,000 
to be made to said Stewart by one George Taylor, and in pursuance 
of said agreement said firm did for their aforesaid services charge 
the complainant with said sum of one thousand dollars, as they had 
the right to do. 

And the defendant further avers that each and every charge made 
against said complainant and each and every sum of money applied 
In paymentof such charge for the care and management of the said 
complainant's suid real estate was and were fair, just,and reasonable 
and were under and in compliance = the agreement and under- 
standing more specifically set fort th the third paragraph of this 
answer, to which reference is here seston to the charges which 

should be made for such eare and management of said com- 
218 plainant’s said real estate; and this defendant avers that the 

sums so agreed to be paid and so charged were no adequate 
compensation for the annoyance, trouble, and time of the said firm 
and this defendant; that said complainant purchased on his own 
account or with other parties over $600,000 worth of real estate; that 
there were Incumbrances on said real estate which were assumed 
and deferred payments of the purehase-money to the amount of 
about S400,000 at one time and at all times amounting to more than 
$100,000; that this defendant beeame lable for sums of money 
on behalf of said complainant and at his instance and request, 
exceeding at times S3500,000; that in the fall of 1875 ‘a great 
panic prostrated the financial and business interests of the 
country, and as a result said complainant’s real estate became 
greatly depreciated in value, so much so that if then forced 
on the market it would not have realized sufficient to pay 

off the Habilities incurred by this defendant on aceount 
219 = thereof; that said complainant for a long period of time be- 
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tween the fall of 1872 and June 15, 1878, failed and neglected 


? 


' 


to furnish any money, on request, as be had agreed to do, and 


at other times he would only furnish sinall and inadequate sums of 


money to meet the habilities so incurred by this defendant on ac- 


count of said complainant as aforesaid ; that by reason of such failure 


and neglect of said complainant to furnish money as he had agreed 
to said firm and the defendant were compelled to and did expend 
much larger amounts of time and were put to much greater annoy- 
anee and trouble in caring for and managing said complainant’s said 
real estate and saving the same from foreed sale than the said firm 
and he would have been put to but forthe default and failure of said 
complainant to comply with his said agreement to furnish money 
as needed and requested to meet the aforesaid liabilities so incurred 

by this defendant on account of said complainant’s said real 
220s estate; and this defendant avers that by reason of the said 

failure of said complainant to furnish said firm and this de- 
fendant with money as needed and requested to meet said liabilities 
the credit of this defendant was greatly injured; that he was 
harassed with duns, protests, and threats of suit growing out of said 
complainants said failure and default, and complainant’s said 
failure and = default compelied this defendant to lose and he 
did lose a great amount of time, and he was put to great trou- 
ble and expense by reason thereof, so that the business of said 
firm and this defendant’s business were injured and suffered 


creat loss and detriment; and this defendant avers that no sum of 


money would induce him again to undergo the labor or peril and 
suffer the anxiety and annoyance to which he was put by said com- 
plainant’s failure and default to furnish money to meet said habili- 

ties, ashe had agreed to do; and this defendant avers that he 
ye 4 isin equity and good conscience, by reason of the premises 

aforesaid, entitled to the sum of $25,000 more than the sev- 
eral sums mentioned in said complainant's said bill of complaint, 
and heasksthat by the decreeof this honorable court he be awarded 
said sum of money. 

>. And this defendant, for answer to the fifth paragraph of said 
complainant’s said bill of complaint, says that he denies all the ma- 
terial allegations in said paragraph of said bill of complaint con- 
tained, and says that in the sense and manner in which said alle- 
cations are stated therein they and each of them are untrue and 
unfounded. 

This defendant says that it is true that the defendant did charge 
against said complainantthesumsoraboutthe sums mentioned in said 
fifth paragraph of complainant’s said bill of complaint, and defendant 
avers that said sums were charged and retained on account of the 
servicesof said firm of Kilbourn & Latta and this defendant under 
the agreement and understanding and on account of the services 

set forth in the third and fourth paragraphs of this answer, 
222s and the benetit of which said paragraphs of answer this de- 
fendant prays he may have as an answer to ‘the fifth para- 
graph of said complainant’s said bill of complaint as fully as though 
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answer as if he had pleaded or demurred to the said bill of com- 
plaint. 

And this defendant prays leave to be dismissed henee with his 
reasonable costs and charges in this behalf most wrongfully sus- 
tained . 

And this defendant further says that the foregoing answer to the 
sald separate demands of the sald Sunderland Isa COPY of his ati- 
swer under oath LO the said separate bill of the sald Sunderland 1n) 
the said circuit court for the district of Indiana, he havine been re- 
quired by said bill to make answer thereto under oath. 

SHELLABARGER & WILSON, 


SO/ rs tay, Latta 


))() Replication tn Angie P Filed May YAS LSSo 


tata A 


[In the Supreme Court of the District of Columbia. In Equity 


THOMAS SUNDERLAND and C. J. HIttyer. Complainants, 
IfaALLeET Kinpourn, J. fF. Otmsreap, and J. M. Larra 
Defendants 
The complainants hereby join issue with the defendants, J. F. Olm- 
stead and Hallet Kilbourn 
THOMAS SUNDERLAND anp 
C. J. HILLY ER. 
By J. H. RALSTON, Their Solicitor 


99° le aren on, ee )) ’ 3 > pop oe 
yay af Answe) OT} ie sptid ai ck (Jmstead in Za Am (J if Vila LLCCL Susie 


2d, 1882. 


JAMES M. Latra, Hatter KILBouryYN,. and Jonun 
lk’, OLMSTEAD 


\nswer of Kilbourn and Olmstead to 2nd am/’d’t 
d woswel eB | ALIVWOUTIT atid MiIseteati tU ali 1mm at 


fhe joint and several answer of the above-named defendants. Hallet 
a i | ’ , . ] } } } 
Kilbourn and John F. Olmstead, to the matters and things set 
| : } at > } . J 4 ] ‘ i 
fourth in the second amended bill of compialnt OF the avove- 


hamed complalbants. 


The sald defendants, answering sald se cond ane nd d bill, which 
was filed on the 22d day of March, 1882, say as follows: 

Kirst. As to the averments contained in the paragraphs therein 
numbered from one (1) to twelve (12). inclusive, they say that they 
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THOMAS SUNDERLAND ET AL ie 


nd things mentioned and set forth in sald oy 
eraph of the said bi id 


las secondly amended as afor 
every the transactions between t | | 


— -« 
> 
= 
ad 
= 


call . CO ranaarl 1 } + } i ‘ * . 
well as Sunderiana and | [i ]] vel alid salad irmh oOo] iN Phwourh ana 
99 atta.and aid ace , ? is eg BS on 
Z0<z Latta ans the said ae eount stated was DY sald frm delivered to 
6) iwasl ™ 1d Su } ~ y } ? ‘ , : | ' fr ? ’ 
and Was t\ maeriand Ke p> aha retarned Withou Oy é 


tions andthataft vena id Sunderland, aftera careful examina- 
tion of said account stated and every item and partieular thereof 


which tl ee eae ) a eae =. | 
Which these defendants aver, according to thelr Dest Knowledge and bi 

_ . »* +} , ' P ; 
ef, were just, did approve and allow thesame,and did actually receive 

s 4 . 

f . "S29 x at 
from sald firm the sum of 82,715.58, the balance of the said account 
hiel by 1c] og) ft } rite ] ; - pn ] ] 
Which OY SAld aceount appeared tO be JUSTIV due lO Salad Sunaeriand 

. j 7 


as well as Sune 


= } 1] — ] = ome , a4 , we . 
lerland and Hillver from said firm. and said Sunder- 
: , 

i 


es } . . . , } ’ 1). "7 , = . : 
hanG fol a IMsell and for Sunderland and i] nwiver, made, Signed, and 


} ] | | F + ‘ 
(leil red ra receipt the rertor, whieh, Lhese adele ndants SUD? Was a 
1] , } ° } ? a 
ud] die charge and settlement of all the matters and LOInNeSsS NOW 
brought forward as the subject of the said amendment to 
»prded ? ] ,? . ve . 
Zac sald original bill \t the time of such settlement the said 
, , ; ! ? ‘ 7} 1. , } " eo . 1} ’ 
S nie rland had full knowledge of all the matters and things 
} Ls P 
so complained of, and these defendants claim the same benef mad 
les ‘ ’ 7 . : 7 ht ? f ‘ | . | i . ; 
advantave from and by reason of this defense as 1 ibil nvel 
ae es 
posed the same by plea, 

Phat the cause or causes of action, if any there may be, arising to 
this plaih tiffs on account or bv reason of the sald severa bieva nS 
and comp ints ln the sald Paragraprs contained dgdid not accru 

. } ‘' F i i | a oe ? 
wit hi thi ‘ee years befor the Salad OFT IMAL Ulli O he said amend 
. , . = 1] . i | ; j i 
winint seti, filed, d this allegations thes lefendants Mak 
: . ? ° ’ . } } . 1 } 
bar of the said complain onew Salad OFigti i Oli mnad th Salad sey 
. 
} 1) } } } 
eral amendments, and aS well to the complaint said sunderial d 
: es , j . ] ’ | I ' } ’ } ; | | 
dividually as to the complaints of Sunderland and Hilly ind 
. i 
, . } ) } , 
’ . ' , ' i " ’ ; | . f aay 
pray that Lhey, these defendants. may have the same benefit there 


from as if they > had f form: il] \ plead | thie Satneé 


4 DISTRICT OF COLUMBIA. 
founty ot | ashington ; 


eared before me. William |? Young. al notary public 


Personally ap | 
strict aforesaid. Hallet Kilbourn and John I. Olm- 


1) 
In and for the 1)j 


stead. who. being first dulv sworn, each for himself on his oath de- 
pose s and Say ~ th: if he has read theansw Cr by him above subst ribe 
and that he knows the contents thereof, and that the facets theren 
stated upon personal ——-. are true, and that the faets thereim 


stated Upon Information and belief he believes to be true | : 
HALLETT KILBOURN 
JOHN F. OLMSTEAD. 


pai ic PgR ae” EEE 


Pa gh th. as hee ee ee 


SRNR BES. 2 


MELLEL  T 


TAREE AAMT 


' +» ‘ ' ; 7. ] | | } ‘ ;y 
md on hie in said cause, and th: On his ae lure so to do the detau 


MALLET KILBOURN EI \ I ‘Ss 
. | ] | j ’ { . > | try 4 t } Shed. ] | . 
‘ sey 4 »>* > ; | sy . " ; +) 7 i¢’ } ‘ 
, OSCPrIiD ‘4 ci i } SWWtJi iil LJ) DeTOrE me. li S<clLla ist i if ve Bbw jg lal f ay 
| 4 | ¢ 
{f May, A. PD. 1SS2 
[ 


ry LL. | WM. P. YOUNG, 
Notary Pablie. 


SUNDERLAND and HILLyEr 


()uusreaAp. Kippourn. and LATra. 


r i el 
you al reb fied that on Tuesday, June 6th. 1SS2. at thie 
] sry re 7 Le oy} +}, ros r > ‘ ‘ «> P) ‘ va 
, re ( ~ ‘j (Jl4al | LJ] cro SUPU)TI aen re atte! as Salthne Call be Lit Aral, 
He complamMahnts wilil move the eourt for an. orde r requlrring the 
by, i ‘ ‘ 


: ~ ran +] led byl] 
appeal and answer the amended bill 


reo pai lth ACCOTaAANCEe With t fy e fle st pl ula ition hereétotore made 


| } } ' , 7 ! ‘ { 
Wa ++ } . " > , P of 
Silid Latta Shadi De ehtvelLe pee tne bill. as to him. Oe LAKeN 


J. H. RALSTON, 


f ompl ts Noliceatar 


236 Replication to Answer of Def’t Latta. Filed Jun. 16th, 1882 


f Columbia In quit 


THOMAS SUNDERLAND and C. J. HInnyver 


; No. 7764. 
ITALLET Kinpourn, Joun FEF. OnMsreap, and James M ee 


E 


The plaintiffs hereby join issue with the defendant, James M. 
ita. 
oe. ae. _— range 


»} j 7 
Plaintiffs’ Solicitor. 


Order Fixing Time for Taking Testy. Filed June 24, 1882. 


In the Supreme Court of the District of Columbia. In Equity. 
THOMAS SUNDERLAND and HILLyYEer 


is No. 1/04. 
[Parner Kinpoury, Larra, and OiMsreap. } 


| Pe r : is dar } ya 

motion ol} complainants, It Is O] lered ft hat Lhe taking Of testl- 
MOTI ror the del ts herein shall be completed witha ntwenty- 
five days trom the date of this order—that 


» | ry . 
is, Ol) OF berore 
| 


. 
j 
RG) & ZOU tic \ Ol JULY, ISS2. and that the complainants shal] 


} ie - > thal } = 7 . ] . . : {° — } : } 
be limited to titeen Gays alter the expiration of said: period for the 
ee aa iM ie eo eS 
completion of their LESLIMONV, and that neither of said periods shall 
} e. ‘ } } 
be enlarged except bv order of the court on good causes being 
} ’ 
shown and Upon notice to the Opposite party 
-d i 
Pune ate LSS“ 
. 7 % > 
\. Bo. HAGNER, 
‘; SAY 
) } . J , , , one 
fe) ication ae An ( >, iti¢ bY i c if / (Ul ISS? 
‘ , . | * 
ln the Supreme Court of the District of ¢ imibia. In Equits 
i 
SUNDERLAND and HILLYE! 
"5 No. 7764 
KILBOURN, LATTA, and Oust! 
po —_— , OT ae , | _ 
fhe complainants herebv join issue with the detendants, Kilbourn 


, oi = ;' oe | 
In the Supreme Court of the Vistrict of Columbia, this oVth Dav of 


SUNDERLAND and HILLYER ) 
vs, Kquity No. 7764 
HALLeT Kinpourn etal. — } 


And now come the said defendants. Hallet Kilbourn and John F 
Olmstead, by their counsel, and move the court to vacate and set 
aside the order of this court, passed in the above-entitled cause on 
the 24th day of June, 1882, limiting the time for taking evidence 
In said cause, and to strike out of the record and proceeding the 
evidence taken by the said complainants 1n pursuance of said ordet 
and in support of the second amended bill by them filed in- thi 
cause, for the reasons following, to wit 

1. Said order was improvidently and improperly granted, no 
replication to the answer of the said defendants Kilbourn and Olm- 


; 
é 
} 


} “4% _s : 7 ' - 
stead to the second amenaead bill having been filed DV coMmM- 
239 plainants, and there being no issue thereon at the time of 


eranting and passage of said order 
Z That the evidence taken 
taken in the absenee of counsel for the said defendants. suid ecoun- 
. 
| 


- | . 4 | *y " al . 
of a cause It the criminal term Of this court at the time sald ordet 
1 s | , | ] } eathies , by : sai , 
was made and during the whole period Within which sald evidence 
} ;' } — 
was taken, and a long time prior th 


J 
~ 
as 


ENOCH TOTTEN, 


weve } 
‘csyy Aailbourn and Olmstead 


ND 
‘ 


@ MALLET KILBOURN ET AL. Vs 


a 


Districr or CoLUMBI 
County Ol Was) hington, } 


John FEF. ()imstead. being first duly sworn, deposes and Ot} his 


oath says that he Is one of the detendants 1n the above-entitled 
Cause: that it appears from the record and proceedings 11) 
240 suid cause. as he is informed and believes, that the answer of 


thie defendant Kilbourn and of thus affiant to the second 
amended bill of plaint of said complainants was filed on the 


I | 
second dav f June, LSSZ. and that no replication was filed thereto 


by said complainants until the seventh di ay of July, 1882, and that 
there was no Issue there a eatin alied the grant ing of the order 
passed in this cause on the 24th day of “June, 1882 

This afhant furthe says that he is informined and believes ana 
therefore deposes that the evidenee taken by sald complainants since 


the passage of said order was taken in the absence of counsel for said 
defendants Kilbourn and Olmstead. and also of counsel tor defend- 
ant Latta, and that said counsel were at the time of the taking 
theredf occupied exclusively and continuously in the trial of a cause 
| erm of this court and unable to attend the 


In the criminal 1 
Ja] examination mm this cause pending the session of sald Critiii- 


nal court, and the counsel for compl iinants were notified of 
such inability to attend on the part of counsel for defendants, but 
that, notwithstanding such notification, counsel for complainants 
insisted upon the taking of such evidence and did take the same at 
unreasonable hours and in the absence of opposing counsel; that 
if a reasonable time shall now be granted by the court the evidence 


i behalf of the defendants can be elosed and without anv unreason- 
able de i\ 
JOHN EF. OLMSTEAD 
Subseribed and sworn to before me this 30th dav of August. 
ISS? 


[SEA] Bb. I ie rig = 
Vota) ) Publi 


Try thre SUPE Tile ( iit | thie Distriet of Colunirbia Sept AG 1SSY? 
SUNDER LN] ake ae ‘en 
equity No. 7704 
a LELELET LILRo RN ot al } 


Now comes the said defendant, James M. Latta, bv his counsel. 

and moves the eourt to vaeate and Sel aside ? spas ie r of this court. 
_ ] a2 } ' ¢ ’ ¢ 

passed In the above-entitled cause on the I 4th dav af Seo Ghee 
1 ft} | T watt ls L. ee =e ' as. 

lmiting thet me tor taking the evidence 1N sala cause, and LO SLIIKe 

from the record the evidence taken by the said complainants in 

. . ~ . | 4 . . ’ , 
inee Of sald order, and to grant time to the said defendant, James 


eed 
- 
~~ 
~ 
— 


* 


THOMAS SUNDERLAND ET AL. a) 


M. Latta, to take testimony in said cause, for the reasons following, 
to wit: 

Ist. Said order was improvidently and improperly granted in this, 
to wit: 

That at the time of the granting of calcd ord r the issues had 

245 not been joined in said cause, no replication to the answers of 

the defendants Kilbourne WN ()] mstead to the second amended 

bill having been filed by the complainants at the time said order 

was granted, as will more fully appear by reference to the records 

of the court in said cause. 

That the evidence tuken by the complainants under said 
order Was taken nn the absence of the counsel ior the le fe ndants 
Kilbourn & Olmstead, the said counsel for the said respective de- 
fendants having been necessarily and continuously engaged in thi 
trial of a cause in the criminal term. of this court from before the 
time said order was granted until this date, and being still so en- 
gaged, said cause not being yet concluded and said counsel being 

so necessarily and continuously engaged the whole period 
244 within which said evidence was taken and for a long time 

prior and subsequent thereto 
Dd. Beeause, by the terms of the agreement under which the 
sald Latta was made a defendant in this cause, certain suits 
pending in the circuit court of the United States for the district of 
Indiana, wherein the said complainants in this cause were complain- 
ants and the said Latta was defendant,and wherein the said Thomas 
Sunderland was complainant and the said Latta defendant, which 
said suits Involved the same subject-matter as are involved in this 
cause under the original bill and amendments thereto, were to be 
dismissed, as will more fully appear by the stipulation in that behalf 
on file in this eause, but the same were not dismissed until the — 
day of ———-, 188? 
And that pursuant to said stipulat ion the counsel | for the said de 
fendant Latt: a app lied to the said complainant Hillyer, ares 
245) is also one of the solicitors for the said complainants, for a 
tipulation authorizing the transmittal of the testimony taken 
behalf of the defendant —t from the sald. circuit court of the 
district of Indiana to this court, but the said Hillyer refused to enter 
into any such stipulation and has not yet assented thy 
the 2d day of September tendered to the counss “ for the defendant 
Latta a stipulation, which is hereto attach d, marked “A,” and has 
made no offer other than the last-named stipulation, in complance 
with the said stipulation herein first mentioned, other than that re- 
ferred to and named in said stipulation marked “A.” 
SHEL L ABARGER & WILSON, 
Altus for J. M. Latta. 
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Court 
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THOMAS SUNDERLAND ET AL. 8] 


NE NN a po dat eR ale nat acy 


Wasutnaton, D. C., August 30, 1882. 
Served on Shellabarger & Wilson on the above date. 
J. H. RALSTON, 


f omp ts’ Sol. 


A fidavit as to Service of a Copy of Amd’d Bill on Counsel for Def’is. 
kiled Sep. 3th. 1SS8?. 


In the Supreme Court of the District of Columbia. In Equity. 


SUNDERLAND and HiLtyrer, Comp'ts, ) 


KILBOURN, OLMSTEAD, and Larra, Def’ts. } 


J iH. Ralston. being first duly SWorthl, QO} his oath deposes and 


says— 
That he is one of the solicitors for complainants in the above- 
entitled cause; that on the 22d day of March, 1882, he tiled in the 
clerk’s office of said court an amended bill in said cause, and on the 
same day served a copy thereof upon Judge J. M. Wilson, one 


Z i$) of the solicitors for sald defenaant Latta: that within at short 


time after said day, and to the best of his recollection and 

behef within two weeks from said 22d day of March, he served a 

copy of said amended bill of complaint upon Enoch Totten, solicitor 

for said defendants Kilbourn and Olmstead 
Washington, D. C., Sept. lo, ISS2 


J. H. RALSTON. 


Subs ribed and sworn to before ne by the sal Zz H. Ralston this 


3th day of September, A. D. 1852 


— 


R. J. MEIGS, Clerk, &c., 
By R. J. MEIGS, No. 3, 
Asst Cle rk. 


Order fexrt nding Time 10 Take lestimony iled Sept. 13. 1SS2. 


Supreme Court of the Dustrict of Columbia. 
Curtis J. HILLYER et al. ) 
is. > 


KILBOURN et al. 
Order enlarging time to take testimony, Kc. 


This eause having come on to be heard on the motion of 
the complainants to —that the testimony be —, &ec., and on 
motion of the defendants Kilbourn, Olmstead, and Latta to strike 


out certain depositions, XC., and counsel having been heard on both 


2ov 


sides, it is, this 13th day of Septem ber, 1SS2, ordered that the time 
within which the said defendants shall conclude the taking of their 
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testimony be, and the same is herebv, enlarged and extended toand 
to include the 23d dav of October, 1882, and that the plaintiffs then 
have ten days for taking rebutting testimony. 

If 1s furthe 4 ord red that the cle fe ndants be. and they are hereby, 


authorized to recall and ¢ 


ross-examine such witnesses examined by 

the complainants as have been examined since June 24th, 1882, such 

depositions, however, to stand ds such in the cause as though the 

| same had been taken after the filing of a replication to the 

20] answer of thie defendants to the second amended bill. the 

replication filed on the th of July, ISS82, to be considered as 

having os andiied ates he wesehans a the order of the 25d of 
June, ISS 

A. B. HAGNER, 
Asso Justice. 
yATY- Testimony of J M Latta an thie (“reudl (\yjrurt of Indian 7 Filed 
R 7h Oct. 11, 1882. 


Tue Unirep STATES OF AMERICA, 
(Mit ay tyne f ({ a Nhat ot India er 


In the Cireuit Court of the United States for the District and State 
lndiana 


Curtis J. Hittyer et al. vs. JAawMes M. Latrra. 


Che plaimtiffs in the above-entitled cause are herebv notified that 
on the Bd day of Mareh, 1SS2, at re office of Charles Ktheridge, 
lsq., a not ry publie at Vew Albuquerque, ate the Territory of New 
Mi XY 1CO, Ly tween thr hours of S o clo k cl. TN) and ty OC loc ke }). 7 of 
said day, before said Ch: irles Etheridge, Esq., notary public, or some 
other offieer authorized to take de positions, the defendant wil] pro- 
ceed to take 1 the deposition of James M. Latta, as witness in his own 
behalf, to be used in evidence on the trial of said cause, and will, if 
nece ssary, eontinue said taking from day to day nti said depost- 
tious are complet ted. 

Dated Mareh Ist, 1882 
BAKER ann MITCHELL, 
De fendant’s Attorneys. 


We acknowledge service of the above See ee 
and it is hereb y agreed that thr evidence tuken pursuant to the 
above notice may be used on the trial of each of the causes in the 
above-entitled court in which Thomas Sunderland and Curtis 
253 J. Hillyer or either of them are parties plaintiff and James 
M. Latta is defendant, so far as relevant. material. and com- 
petent in each case respectively. 
Dated Mareh od, L882. 
McDONALD — BUTLER. 


Sol’rs for Compl't-. 


THOMAS SUNDERLAND ET AL. SS 


TERRITORY OF NEw Mexico, County of Bernalillo: 


The deposition of James M. Latta, a witness produced, sworn, and 


examined on the twenty-second day of March, in the vear of our 
Lord 1882, between the hours of eight o’clock a. m. and six o'clock 
p.m. of that day, at my office, in the town of Albuquerque, county 
of Bernalillo and Territorv of New Mexico, in a certain cause now 
pending in the circuit court of the United States for the district 
and State of Indiana, wherein Curtis J. Hillver and others are 
complainants and James M. Latta respondent,on the part of the 
respondent and in accordance with the foregoing stipulation. 


JAMES M. Larra, of lawful age, being produced, sworn, and exam- 
ined on the part of the respondent, deposeth and saith 


Zod JAMES M. Latrra, being sworn, deposeth as follows 
(Q). What is your residence, age, and occupation ? 

A. Lawful age; residence, Goshen, Indiana, but am temporarily 
residing in New Mexico; occupation, farmer 

() State 1f vou are the defendant in the case 


). 
etal. vs. J. M. Latta. 


of Curtis J. Hillver 


| am. 
(). You will please state whethe 
real estate business in Washington city 1 
‘2 to 1878. 

‘A. | was, to the end of the year SiS 

(). What was the name of your firm ” 

A. The firm name was Kilbourn & Latta. 

Q. State whether or not you had any transactions occurring out 
of vour real estate business with the complainants in this suit. 

A. We sold to them large quantities of property during the years 
IS72 and part of 1873 as brokers and individually. 

@. You will state whether or not vou were the brokers of Thomas 
Sunderland, C. J. Hillyer, or William M. Stewart. 

A. We were not. 

(). Go on and state what real estate, if any, the complain- 
ants bought from your firm or from you and the circum- 
stances connected with the purchases. 

A. Tam unable to give a deseription of the various pieces they 
bought of us as brokers, but it aggregated, I think, in the neighbor- 
hood of a little over five hundred thousand (500.000) dollars. They 
bought of the firm various pieces of property aggregating, perhaps, 
something like one hundred thousand (100,000) dollars—property 
which the firm owned and sold them 

(). In the purchase of this reai estate through your firm as brokers 


ror not you were engaged in the 
n the years A. D. 1871 and 


~ 


+)e) 


for them did vou act as agent for the vendors or vendees ? 
A. We acted invariably for the vendors and received our com- 


missions from them. 

(. You will state whether or not the complainauts relied upon 
your judgment or advice in the purchase of this real estate and 
whethet or not thev offered to pay | 


you a consideration for the same 
’ E - . ' : 7 
or ior vour services 1h purchasing LOIS reali estate. 
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A. Whether they relied on our judgment or not I cannot say. I 
know that they examined each piece of property for themselves and 
determined for themselves whether they would purchase it or 

256 not. They never paid us anything for a commission or for 
our judgment or experience in the purchase of this real estate. 


(). Did the firm of Kilbourn and Latta direct the attention of 


the complainants to various pieces of property In said city which 
sald firm had for sale, and did the complainants purchase any of 
these pieces of property, and, if so, what proportion of them’? 

A. The firm did point out and call their attention to a large 
amount of property the firm had for sale in the northwestern por- 
tion of the city, and we had, in view of sale, made maps and plats 
of nearly the whole of it—got up transfer books by which we were 
enabled to determine the ownership of every piece of property in 


that portion of the city. The firm entered into this with a view of 


purchasing large quantities of property in that section in 1868, and 


obtained property for sale, and thereafter held almost the whole of 


it forsale on their books 

(). You were then the agents for the owners of this property 

when negotiations commenced between Vou and the complainants? 
A. We were. 

207 (). In what manner were these sales brought about to the 
complainants? 

A. We called their attention to these various pieces of property, 
and from that list they sclected certain pieces of property which 
they wanted to buy. We communicated to them the prices at 
whicn the property was left with us for sale and the terms; they 
then made their offer for the property, and when the offer was ac- 
cepted we closed the sale. 

(). Who paid the commissions on those sales? 

A. The vendors, invariably. 

(J. State who first spoke of the purchase of square 115—that 1s, 
whether the complainants or Kilbourn and Latta. 

A. The firm of Kilbourn and Latta ealled their attention to 
square 115 about some time in May—perhaps the latter part of 1t— 
in 1872. 

Q. At that time who owned square 115 and what was the nature 
of the ownership ? 

A. At that time Kilbourn and Latta had a contract for the pur- 
chase of sguare 115. ‘The contract, | think, was dated about the first 
of August, 1871. The firm had been in negotiation for the square for 

several years. It was owned by the Institution for Colored 
258 Children and ‘held by trustees. The property had been on 

our books for sale, well, for perhaps three (3) years and no 
price affixed. ‘These trustees were resident in various parts of the 
northwestern part of the United States—Massachusetts, New 
York, and other places; some in the District of Columbia. As 
| said, in August, I think it was in 1871, we finally made a 
bargain for this property of forty thousand (40,000) dollars for 
the benefit of the firm of Kilbourn and Latta, but it was not 
till about the first of May, 1872, that we got the final con- 


gr 
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sent, either in writing or by their present of all the members 
there to the confirmation of the sale, of all the trustees except one. 
I think we made a deposit on the property in August, 1871. Per- 
haps it Was in April that we got this consent ; though | remember 
that we sent a man to New England and New York to get the deed 
accepted or their consent, | lorget which. The first deed that was 
executed had a defect in it, and we had a new deed prepared and 

the whole thing pone over agaln, and that was not consum- 
209 mated until sometimein May. After we had secured the prop- 

erty, but perhaps before we got the deed to it (it being ten 
(10) years since, I cannot remember distinctly), we called the atten- 
tion of Sunderland and Hillyer to this square and offered it to them 
at sixty-five thousand (65,000) dollars. That. offer was accepted by 
them, [ should think, the same day, for I think either that day or 
the next KE. C. Ingersoll, finding out that we had the property, in- 
quired what we asked for it, and, upon being told that we offered it 
to Sunderland and Hillver for sixty-five thousand (65,000) doilars, 
offered us seventy thousand dollars for it, but having givell the 
refusal to them we had to decline the offer 

(). Were the complainants fully aware of the price that the firm 
of Kilbourn and Latta paid for square 115”? 

A. They were ; | told them myself. They told nie that ho inter- 
vening deed Was hecessary to show that if had passed through our 
hands, the title being taken in the name of James M. Latta, trustee, 
without expressing for whom the trust was and the deed was taken. 

(). How was the consideration for this purchase paid ? 

POU A. By the complainants. I think they paid twenty thou- 

sand ($20,000) dollars in cash and authorized notes to be 
given for thirteen thousand (15,000) dollars—6,500 in one year and 
a like amount in two years—and we had arranged in our purchase 
of the property for 832.000 of the money to re tnain on it for six 
years at six per cent. interest. Creo. Taylor was originally to have 
been interested with us 1 the property, but by the time the sale 
was confirmed he had himself bought all the property that he eared 
to purchase, and therefore he gave me written authority, which ] 
presume is in the oftice of Kilbourn and ()Imistead, to transfer the 
title of this property to Mess. Sunderland and Hillver and hold it for 
them ; thetwo (2) notes for $6,500, which were in consequence made 
pavable to Geo. Taylor and by him assigned to Kilbourn and Latta 

Q. Did Sunderland and Hillyer know prior to the closing of their 
purchase of square 115 that you had been offered more for it than 
they were to pay you 4 

A. Thev did : at least told them of the offer and told 

26] them who made it, and told them that if they chose they 

could make five thousand (9,000) dollars on the property and 

have it inade directly to Ingersoll instead of Lo them. which they 
declined to do. 

(). Please state the facts in relation to the purchase and sale of lot 
17, in square 153. 

A. Lot 17. in square }oS. was bought by the firm of Kilbourn and 
Latta, of Senator Morgan, of New York, for about five thousand 
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(5,000) dollars cash: we called the attention of Sunderland and Hill- 
yer to this lot. and offered it to them at 50e. per foot, and told them 
that we owned it; they bought it of us at that price, which amounted 
to something more than eight thousand (8,000) dollars. 

(). Did they offer to purchase any other property in square 108, 
and, if so, at what price? 

A. They said to us at that time that they would buy any lot in 
square 158 at 50c. per foot, and we sold them, about that time, other 
lots in that square that was owned, comprising lot 8 and, I think, a 
pare of 9 and 10 and part of 21, 1n sqr. 158, for the price of a0e. per 
loot. 

(). What other property did you sell Sunderland and Hillyer and 

Wim. M. Stewart that your firm owned ” 
262 A. I think we sold them one or two lots in square 69. — I 

do not remember the numbers nor the value. Square 155 
was owned by the Bancroft estate, and was bought by Burgess and 
Arms. Burgess and Arms sold that square to Chas. A. Eldridge. 
My recollection is, but I am not certain of it, that it was bought by 
himeaon joint account with the firm of Kilbourn and Latta, and Sun- 
derland and Hillyer bought that square of Eldridge for something 
of an advance. | think that Eldridge’- part of the profits, for which 
we gave hima cheek, was (2) thousand dollars. Whether the firm 
got more than its commission out of the operation I am not. pre- 
pared to say. If they did,then they were with Eldridge in the pur- 
ehase on joint account. ‘The price paid Burgess and Arms for that 
property was 15,100 dollars, and that in cash, and the assumption 
of a deed of trust on the property for $64,550.65, making asum total 
of seventy-seven thousand six hundred and fifty dollars and 65 
cents, and that was the true consideration, as in the account current 
furnished by Kilbourn and Latta to Sunderland and Hillyer they 

are only charged with $72,930.30, indicating that we did not 


yARYS charge Sunderland and Hiilver enough by $4,650.35. 
(). In paragraph 7 of complainants’ bill they allege a pur- 


chase of lots in square 158 for which they were charged more than 
the firm of Kilbourn and Latta paid for it. State the facts in regard 
to this purchase 

A. This property was owned by Kilbourn and Latta, bought for 
themselves, and they were the vendors to Sunderland and Hill in 
those sales to them, and in which instance Sunderland and Hill 
were told who the owners were, and they knew at the time that thev 
were buying property from the firm of Kilbourn & Latta. 

@. A piece of property, not mentioned or enumerated in the com- 
plant of the plaintif-, situated in square 156, was owned by the Real 
state Association, in which Kilbourn and Latta were interested. 
That property, for which they paid $90,000, was also sold to, them 
by the firm, they paying a profit on it of about twenty-seven thou- 
sand (27,000) dollars. They were fully advised that the firm were 
interested in that, too, at the time of the purchase. 

Q. Where were the complainants during the time of the ne- 
264  gotiation and completion of these purchases? 
A. They were in the city of Washington and in our office 
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daily—about four (4) hours every day—where they talked over and 
proposed to purchase various pieces of property ; fully discussed the 
merits of the property and desirability of purchasing it, and ordi- 
narily it was there they determined whether they would purchase 
ra property or not, and generally upon a full consultation of the 
three of them, Including Stewart. 

(J. State what the business of the complainants was and what they 
were engaged on in Washington at that time, aside from their busi- 
hess. | 

A. Stewart was Utgited States Senator from Nevada; Hillyer was 
an eminent lawyer there, and that winter, | think, was there for the 
purpose of attending to some Important business, Among others, 
[ heard him sav he got fifteen thousand (15,000) dollars for arguing 
some Utah ease, and was agent of a special case from the Pacific 
coast. Sunderland was understood to be a man of fine legal talent 

and also a lawyer there in the interest of the Bank of Cali- 
265 fornia as against the New Idrea Mining Company. Stewart 

was also a man eminent in the legal profession, as well as be- 
ing a member of the United States Senate. 

(). What was the practice of the office upon making sales—as to 
statement of sales—and the terms of them ? 

A. The office invariably furnished the vendor and vendee each 
with a printed statement of the sale and the purchase, setting forth 
the terms and gIVIng a de scription of the property, &e., so that both 
the seller and purchaser was thereby furnished with a history and 
record of the sale and the purchase to carry with them. 

(). Was this practice followed in the case of these sales”? 

A. Invariably. 

(). State what the complainants did in regard to the examination 
of deeds, abstracts, and the property itself. 

A. When the papers were drawn and the abstract furnished the 
oftice (which was alwavs furnished by the attorney selected by the 
purchaser)—when they were ready and the deed of trust and notes 

prepared—they were always submitted to the complainants 
266 for their examination and approval, and no transaction In 

which they were interested in any way, that I remember of, was 
an exception to that rule, and they never boughta piece of property, 
that I know of, that thev did not give it their personal examina- 
tion and exercise their judgment as to whether it was wise to buy or 
not, and they probably did ask our advice as to the desirability of 
purchasing property generally, but, invariably, where the property 
belonged to the firm of Kilbourn and Latta and where Kilbourn 
and Latta were in any way interested in the property, they were ad- 
vised of the fact and consulted with others outside of the office about 
the desirability of purchasing it, so that they were In nowise influ- 
enced in the purchase by the firm, where it belonged to the firm or 
they had an interest in It. 

(). Was the firm of Kilbourn and Latta called upon or did they 
do anything in relation to this purchase without submitting it for 
the approval of complainants or Stewart ” 
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A. They never made a purchase without the direction of 
the complainants and Stewart or one of them. 
() In whose name Was the title to all this property taken. 


<- 


267 


and how came it to be so taken ? 

A. All of it, with the exception of square- 66,95, and 113, part of 
square 95—all that they owned of it—and part of square 65 were 
taken in the name of James M. Latta, trustee. Part of sqr. as) 
and part of sqr. 68 were taken in the name of James M. Latta, in fee, 
the party selling being Mr. Riggs, who declined to take the deed of 
trust for the deferred payments from a trustee. Square- 66, 95, & 
113 were taken originally in the name of Curtis J. Hillyer. Origi- 
nally Hillyer and Stewart composed the firm that purchased squares 
66,95, & 113. Late in the winter of 1871 & ’2 Sunderland sold a 
mine to Sharon, of California, for nine hundred thousand dollars in 
gold. ITlillyer and Stewart induced Sunderland, then, to go in 
with them in the purchases that they nade and to make some 
additional purchases. Sunderland then made a point that the 
proptrty should be taken in some third party's name as trustee for the 

three, and after the firm of Sunderland, Hillyer and Stewart 
POS had agreed upon that they came to me, the three, and asked 

me if | would take the titles. [ told them that if they pro- 
posed to pay cash for all the property I did not object, but thatif I was 
to give my obligations for the deferred payments I did object. Sun- 
derland then said that when they got through purchasing what they 
intended to purchase that he would take up my notes given for deferred 
payments and hold them as his individual investment, thereby releas- 
ing me from my obligations in the purchase of the property. Upon 
his assurance that he would do that I consented to take the titles ; 
and then, after the titles, as I have before stated, were all taken 
thus, subsequently Hillver conveyed squares 93 & 66 to me as trus- 
tee, 115 being sold to Stewart for a private residence lot. Sometime 
late in the year 1872 Sunderland bought out Stewart’s interest in the 
property, except 115, which Stewart owned individually. 

Q. What opportunity, if any, had the complainants of knowing 

the contents of these deeds ? 
269 A. They examined them all before execution, and, in con- 

formity with an agreement entered into between the Real 
state Association and Kilbourn and Latta and these complainants 
and other parties, who would purchase through the firm large 
amounts of property, the deeds were not placed on record for from 
three to six months, with the view of withholding from the commu- 
nity at large the fact that large purchases were being made of real 
estate In the northwestern section of the city, fearing that the dis- 
closing of that fact would so rapidly appreciate the price of property 
as to defeat the purchases that they contemplated making ; there- 
fore the deeds were withheld from the records until about the second 
davof October, 1872, when thev were all placed on record, aggregating 


< 
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perhaps from eight hundred thousand (800,000) to one million ef 
dotlars worth of property, and a list published of the transfers in the 
papers, both morning and evening, of the next day. That list, as it ap- 


peared in the papers, was read over in our office that day—the day 
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of publication—by the complainants and others interested in 
40 property and commented upon,in which they all ay oR I 

themselves on the fact that it had been done and that the 
had accomplished all of the purchases that they contemplated ae 


Ing, no purchases being made after that of any consequence. The 
effect upon property imme: Hately ‘upon the publication of this list 
was exactly as it was contemplated it would be—a rapid apprecia- 
tion 1) the price of property of all then holding it. The deeds, as 


fast as they were taken, were put into the safe, into the box of deeds 
‘ } . 5) } | } ’ 

of the complainants, marked tn large letters p iainly, “ Sunderland 
lh) the transaction 


and Hillyer.” All] the other prc pve rs connected it 

and deeds and papers with the property of the Re: 1E state Association 
were put into simi: ir boxes and similarly sain with the deeds 
and Papers of other | barge purchasers To these deeds and papers 


the complainants they had free and unobstructed access at all 

times up to the date of their belt ne recorded, as also they had to their 
account on the books of Kilbourn & Latta 

271 (J. At what time did the complainants | e Washingt on 
for Europe? 

A. I think that Hillyer left in March or April of 1873 ; Sunder- 
land Ol} the third day of Ma y, 18/0 

(). Had it heen me ntioned. be Lween e ither you or them that you 
also were to gO f ) 

A. It had been mentioned that the complainants and myself 
should LO to lvurope, and did YO hh COoMpany with Sunderland, 
the complainant, on the third day of May, he having wished me to 
eo with him, Sunderland even offering to pay my passage to Eu- 
rope. 

(). At what time did you and they return ? 

A. I returned in September, Hillyer in October, and Sunderland 
November of 187: 

Q. What was the express purpose of complainants in making 
these purchases, and were or were not sales of propertly contem- 
plated, and, if so, at what time? 

They made these purchases as an Investment, with the ulti- 
mate view, when the city grew up, of selling the property for a 


_— 


profit ; but up to the ae that they went to ae they left with- 
out affixing any price to the property and ithout an effort 

212 to sell anythi ie. In fact, I think they ds clined to entertain 
any offer for any of the property at that time 


(). When was the firm of Kilbourn & Latta authorized or in- 
structed to make sales of this property ? 
They never proposed or instructed us to sell any of this prop- 


erty until after the return of Hillyer from Europe. The failure of 
Jay Cooke & Co., in Sep., 1878, havin brought a panic on the 
country, by which Hillyer had lost Wr avily—I think Sunderland, 


too—and brought aheut a great de pression In commercial circles, 

espec rally ry of real esta Hi lly r then came to Washington and said 

that he would not “ag ina position to meet his share of the obliga- 

tions on this real estate and then proposed that we sell, if we could, 

any or — in which he was interested. We advised him that the 
12—I188 


pet a SELES; YELLED REA LEN TLL GLEE A 


] s ; ] 4 - ie | . +o _ P ] } , } ‘ le ] ’ 
Sale of the property (it being outlving tots and 1h roken and ub- 
i M . ° , 
} : ne.F%.. ge r.. = Oh) 4 , 
suleabl shape, large quantities of il being from 5 to 20 ft. above 
] . + | t , ; =f 1? +) t { , } ] , 
Trea alld oOvhnel POPrUOG IS OF Ib velh@e WOM) On Oo 10 Teet WelLOW 
opade) could not be made without a snerifice. as 1t eould not be sold 
’ , y y } , 
rn thasat Shpey hdd «6th \ 3s th first that Lt ever heard about the 
4) | {)] thi, rT] Pyeor'y >] 1\ nor im | 1] 
i i . i 

nero 4 } : p , . ‘ ' 2 4) ‘ | 
Lie () At that mterview Was anvething Salad DY Hillve about 
the careanad Manag ment ol Luis property or about COM pelhsSa- 

i * i 


4] : i oe ays > ee . } nee ‘ ] . . 
A. Durine that interview Hillver wanted to know what we pro- 


i oe I 
} { ; ——o } { = . : ot ie ] 
posed fo charge for the case and management Of this property anda 
| . 
} , ¢ p j } se } . . Pr rh : . , 7.7. . 
ooking aiter those delerred payments, taxes. Ae. Ilis conversation 


of) IKaiibourn cl) «| ()imste add were stand- 


Ing by. [ havine attended to most of UsINness Wwe had Ith pur- 
chasing | threat prop rtyv. told him = that the firm had talked it 
over and we had decided that so long as the property remained in 
Our Care ana und rour mahnavemeltl for looking niter the disburse- 
eht a fair compensation would be 


we 
jf 
~ 
— 
~ 
_ 
in gt 


ments, paying 
one per cent. — annum of} tha purchase price Of} the property. lle 


« 


} ’ ‘ - a ‘ ‘ » > é » f ¥ ,* a } ') 
thought Lhat charge Was more than we ought LO Make and suggested 
eat toe th ht that 3 of 1 ‘annum would be ; l char 
that ie thougnt that 7 oO Oo per annual Wourid ve a Pood Charge, 


| | Aes 

was firm In my determination, and so expressed it to him, that I 
eo 4 ; } 

f the firm, to accept less than the 

4 } } . 7 Fag A . 

compensation | had pamed, which Was | % OI thie purchase 

274 =o price of the property per annum. Ile left the office without 
att ciliated a] ) 

consenting In so many words to the proposed charge and 


, 7 
Would not couselit, as a Member Oo 


t 
i 


without making any other arrangement. That was the last and 


= ’ i " " % ‘ } ine + +s! + 4} ike 
ONLV cOnVersatllon or consultation on the subreet until about the time 
r i rer > . i | - 1 Pe hai — : } 
of the dissolution of the firm of Kilbourn and Latta. in the last 
’ } } a } 

(IC Pressed condition Ol real estite and 

- ; + | é ; +] 4 | aba . ; : . 
realizing the faet that these men did not make a success of it. the 
firm determined then that they would be content with a charge of 
hive thousal GQ(OoVUU) doiars a vear, which thev made and entered 

PrP ey . . . , } : | 

on the books of Kilbourn and Latta. and which charge was below 
rvieces for the care and manvvement ol the prop- 


—— 
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What the actun 
erty were reall 
(). What was the difference between 3% and the charge of $5,000? 
A. About two hundred dollars, ? of 1% being forty-eight hun- 
dred dol’s. 
State in detail the nature of the services it was necessary for 


’ 
| 
‘ 


V WOPTE 


you to render in the care and management of this property. 


he legitimate services were in the responsibility of receiving 


] . . : Bim . } -s ; ' . > 
large SUMS OF Money, taking care of it, and disbursing It on 
wiz i. a ; —— ae , 
fb the deterred payments; taking up notes; having accepted 
‘ ‘ i < 
} ] ; _ ] ] = | >. , , ; ae ] 
the deeds ol! release, pDlaAcINaE them on record : seeing that all 


‘ 
. < 


the papers Were IM proper form ; paving of the general taxes and 
looking after the special assessments on the property, re fusing them, 
adjusting them, and paying them; guarding the property from 
having debris dun ped upon it; guarding it from having the sod 
rom having it dug in holes for gravel. 
lat period the so-called improvements 


removed 
lt is Well here to state during 1 
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to the judges of the supreme court of the Dist. of Columbia and 
urging them to grant injunctions against the sale of various pleces 
of property throughout the city of Washington, well knowing that 
if any considerable portion of property was sold, especially in the 


« 


} 


northwestern portion of the city, that it would break the market 
completely and everybody would close out under deeds of trust and 
this property would be sold at a great sacrifice; and it was owing to 
the efforts of the firm of Kilbourn and Latta that this and other 
property was not completely sacrificed, and but for our untiring 
energy, our diplomacy, and sleepless vigilance in managing it would 

] } 

i 


{ 
have been entirely Lost before the close of 1876. 


_ » \ r ‘ | | ° — , + | ' } } . 
219 (). \\ hat clerical labor Was required LO keep LfiIsS business 
in shape? 


he clerical work alone of keeping 
| to itemize every tax bill. We 
had LO calculate the assessment Of every piece of property tO see 
that the tax bills were correct, and to keep an account of all these 
bills wAs worth eighteen hundred dollars a year; then we had _ to 
preserve scrupulo-sly a voucher for every cent paid Out: every mi1s- 


A. The book-keeping alone and t 
these accounts in shape, for we ha 


| s | 


take that was made as against ourselves was a dead loss. Sunder- 
land and Hillyer told me that they would allow no payment where 
the voucher was not produced. 

Q. If vou can, state the average and general taxes as well as spe- 
cial taxes against this property. 

A.*It varied in different vears very much, but I should think the 
general taxes at one time were not less than thirty thousand dol- 
lars, and at the lowest period not less than eight thousand dollars. 
the special taxes ran, perhaps, from nine to thirty thousand dollars 
a year. I know that Sunderland told methe fact that in 1879, after 

we had ceased to have the care and management of the Prop- 
280 erty and they had an attorney, Mr. John Bull, to care and 

manage the property, Who was a very compctent man, that 
he paid Mr. Olmstead, who was formerly nominally a member of 
our firm, three thousand dollars for the straightening up of the 
tuxes of this property that his attorney could not Manage for one 
year. 

@. Did the firm of Kilbourn and Latta have any assistance in 
the management of this property, and was the whole left to their 
management ? 

A. They had the entire management and care of the property, as 
well as the receiving and disbursement of the money. 

: 


Q. From 1873 to 76 — Sunderland and Hillyer in Washington ? 
A. Sunderland was never in Washington during that period; I 
think Hillver was.) During that period we never received a letter 
from Sunderland but one, rarely from Hillver, and for long periods 
none at all,and then we have written every ten days and _ tele- 
graphed every 10 to 15 days for money, telling them the neces- 
sity of it. We would for months receive no response. ‘The notes 
going to protest and bank managers knowing nobody but 

28] the firm of Kilbourn and Latta and me as trustee in hese 
transactions, the whole odium of our failure to pay fell upon 


f{—~— we 


= 


’ 
Jeo 
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the firm and upon me, and could have only one effect—that was to 
very seriously impair our credit and financial standing. To say to 
the creditors that we were not the owners was too late. They knew 
nobody but us, and the position was humiliating and embarrassing 
every hour for more than four years, and I was constant] 


iV threat- 
ened with suits on the notes that I had given, both my own and 
those as trustee. 

Q. Did Sunderland and Hillyer, between the time these pur. 
chases were made and the first of January, 1877, take up or arrange 
for taking up any of the outstanding paper on which you had put 
vour name? 

A. Sunderland utterly refused to take up any of these notes and 


‘ 
} 


hold them as an investment, as he had agreed to do. They fur- 
nished perhaps one-half the money necessary to meet interest and 
pay the general taxes. They furnished no money to pay special 
tuxes, and I think none of any consequence at all to take up the 
obligations I had given. The money was procured trom loans gen- 
erally. 
282 (). About what was the amount of these outstancing ob 
gations on which was yvour name between the time of the 
purchase and the first of January, 1577 
A. My notes were out at the close of the purchases for, I think, 
something hke three hundred and twenty-five or four hundred thou- 
sand dollars. Thev were reduced to, | should Say, something like 
one hundred and fifty thousand dollars or two hundred thousand 
dollars by the first of January, LSi7 
(. How were these reductions mad 
A. They were made sometimes by the substitution of Sunder- 
land’s notes for my own where the property belonged to him indi- 


‘7; 


vidually, and sometimes by sums of money from the complainants, 
and perhaps in two instances by sales ‘of the property. I think 
the re hever had been more than LWo sal s from the date of thie pur- 
chase up to the first of January, S77. 

(). What legal advice did you have as to your personal liability 


on these obligations ‘ 


A. I was advised by counsel, in whom I had confidence, that I 


, 


Was personally liable on every note that l had elven whether 4s 
trustee or in my individual capacity; that where the note 
250 did not state in the body of the note that I was trustee for 
whom that I was personally liable. 
Q. Have you any of these notes filed as exhibits to this deposi- 
tion * 
A. I have none here. 
(). About how much money was remitted to vou during these 


} 


years by complainants—from ‘73 to 7% 

A. I have no date by which I can tell now. 

(). About what time did remittance cease coming from them, if 
at all? 

A. There were no remittances of any consequence after ’74, and 
no remittances during the vear 1876 of any consequence. 

Q. What, if any, sales of property were made by Kilbourn and 


Latta for the complain-ts, and when? 
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A. They made a sale, I think, in the spring of 1873, In April, to 

the British Government for an embassay. That sale 

square 138; it was about nine months afterits purchase. The profit, 

I think, Was three cents a foot. It had heen bought for Ly cents, 

and the best part of it seld to the British Government for 950 ets, 

Another sale Was Ih 1de, think, In 1S75, for a school- house, on 
square 156, the proceeds of which were to apply on the 

284 $32,000 note given for part payment of 115, it having been 
sold to the same Institution. 

(. Did the firm of Kilbourn and Latta ree. any commission for 

— sales ? 

. The firm of Kilbourn and Latta never received a cent of com- 
mission from Sunderland and Hiliver for any services rendered as 
well as loans made except are and management charged in 1S76. 

(). When was the firm of Kilb ourn & Latta dissolved ? 

A. On the 51st December, 1S76 

(). At that time what changes took place In the firm ? 

A. At that time I retired from the firm and Kilbourn and Olm- 
stead began business, assuming all the labilities and appropriating 


c 


the assets and the firm’s property, [ retaining the care and manage- 
ment of the property of Sunderland and Hillyer and of Thos. Sun- 
derland. 

QM. When and how were the charges entered by the firm of IKil- 
bourn and Latta or the firm of Kilbourn and Olmstead tor the caring 
of this property ? 

A. In December, after we had agreed upon the dissolution 
285 = and agreed — this charge to Sund. & Hillyer, the charge 
was entered up by Mr. Olmstead on the books of Kilbourn & 


Latta for the care and man: iement of this property, 1m accordance 
with our agreement, one-halt of it being credited to Olmstead and 


one-half to Kilbourn, I receiving no benefit from the charge what- 
ever. ‘That charge the compla avi saw and examined all the 
books of Kilbourn and Olmstead on or before the 15th day of June, 
IS75 and they saw that I received no part of this charge 

(). When and how wer the pl’ t'fs notified of the dissolution of 
the firm of Kilbourn & Latta? 

A. They were notified by letter from me on the 7th day of Jan- 
uary, Which they received on the 14th, and were notified that [ had 
retained the care and management of their property. 

Q. Who received the benefit of the charge, if any w: is ma le, for 
the care of the property after the dissolution of the firm of Kilbourn 
& Latta? 

A. I did. I charged thi m - my account at the same rate that 


the firm had charged them, the property by that time having, 
some of it, been disposed d of the sum in the aggregate would 

2S not amount to $5,000 per annum. 
(). When and under what circumstances was the charge of 


care and management brought about of Sunderland and Hillver? 

A. In Dee., | think it was ‘77, but possibly the Ist January, ’78, 
l wrote Sunderland and Hillyer; but before that date I wrote them 
that [ was going to leave the city and could not longer take charge 


Was part oft 


a 
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of their property. I think perhaps I may have told Hillyer when 
he was in Washington that I was to do so, and that they must get 
somebody else LO take charge and release ne from all obhi Iwation 5 
and the titles In Jan’y [| wrote t ) CSPolse tO Some letters of 
theirs suggesting an attorney Ing them that they had better 


( : 
t o.f. ok. eae ce 
come oll ana takethe titie themsel ve S. ali 


suggesting that they come 
bv the first of May at the farthest, and substitute their notes for mine 


. ] ‘ . <? ] . “— ' (* 
and release me. In response to this letter, a copy — herewith filed 


and oer arke d Ie x 1h] bit [2 : and mad part of this de position, they Came 
on about the 12th day of June, 1875, and on the 15th day of the 
same month they were at my house, and I rendered to them my a 

count of all the money received from them from Jan. 1st, 1877, 
IST to June loth, 1878, and of mv disbursements up to that date, 

In Which statement of amounts appeared a charge of the 3lst 
of Dee., ’77, for my services In the care and management of the prop- 
erty up to that date, and on the 15th day of June the charge for the 
care and management of the property to that date, and at that time 
exhibited to them all my vouchers for the various disbursements, 
and al the Sathe time le live re d to them all of the deeds and release 
deeds that had be el) obtained and Cualhlce led notes ans d other papers 
pertaining to their property, including all abstracts of titles. ‘They 
were there several hours and examined thi 
they chose, aud I thoucht t | 


‘ whole of them as far as 
hey looked at nearly every paper and 
then returned them to me. Thi V at that time told me that they had 
seen this charge for care and management on the books of Kilbourn 
and Latta, complained of the amount of the charge, and talked 
though we were not entitled to anything. Sunderland quite point- 
edly admitted that he thous oht the charge was not exorbitant, and 
that | ie himself made no objection LO It. re minded Hillyer 
28S = at that time that this did not embrace any charge as trustee 
which I was entitled to 
(). Hlow Was this statement of account that vou then rendered 
them made out 
A. ‘4 was made out by myself. They thought it was not In a 
Very hi ‘ iy clerical conditie Ti, and as thev wanted the ace t filed 
they ona [| should get Mr. Bull, who was a very competent ec- 


ad 


Sool 
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countant and wrote a very nice hand, to put it in good shape for 
them. My acc’t was made out by myself and rendered to them on 
that day—the 15th of June, 1S7S5—and was simply for care and 
management, but not for my services as trustee. 

Q. Did they at this interview examine all your vouchers ? 


: > = , ° ’ , . ’ } 
A. I think they did. I think they examined every paper and 
voucher and all the deeds of release, &e. 
Q. Was any conversation or discussion had as to any charge be- 
sides ft he Q vestion of compensation LO you and LO thie firm O} Kl 
bourn an Latta? 


A. None whatever. 


QJ. Did you or the firm of Kilbourn & Latta ever contemplate 


recelving your praia for your trouble in regard to 
289 this property i in the shape of commissions from prospective 


sales ? 


ey 4 sie ° ° " 
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A. Never. We were satisfied from the time that they put the 
price on the property and authorized us to sell it, which was late 
1 9, that no sales could be made for years to come, as there was 
not. 

Q. Did you or the firm of Kilbourn & Latta receive any broker- 
age commissions from Sunderland & Flillyer for any of these pur- 
chases made by them ? 

A. We never did. We were not employed by them to make the 
purchases. We were in no way brokers or agents, but we received 
a compensation from the men who had emploved us and whose 
agents we were—the vendors. 

Q. What would your commissions have am’t’d to if you had 
charged such on your purchases and loans ? 

A. It would have exceeded to a very considerable amount the 
sum that was charged them for care and management. 

(). Was the charge made by the firm of Kilbourn & Latta and 
that made by you after the dissolution of that firm for the care and 

management of the property a fair and Just one? 


290) —. It was certainly not too large. 
@. Did this charge include compensation for your services 


as trustee ? 


A. It did not. 

@. When, if ever, did Sunderland and Hillyer demand of you a 
conveyance of the property held by you as trustee and that held in 
your name absolutely ? 

A. On June 15th, 1880, they sent me deeds to execute of what 
they owned in square 195 and what they owed in square 154 and 
sqr. 95 and sqr. 66 and property in 158. They sent me these deeds 
for execution. They being general warranty deeds and made to the 
complainants was one reason why I declined to execute them. 
Another reasoh was thut these were among the most valiable of the 
property they owned. [ wanted they should take up all my obliga- 
tions and let me deed them all the property and they give me a 
clear acquittance from every obligation to them, to which I replied 
on the 20th, assigning my reasons for not signing the deeds of trust, 
a copy of which letter is appended to the evidence of John Bull in 

this Case, marked exhibit ad Pag These deeds | have iD my 


29] hand and desire to fill them as Exhibits “ 1,” “2,” & “3.” 
(). What was the amount of the outstanding obligations 


] 


upo- which you might be lable at that time? 

A. I do not know what amount they may have paid between the 
15th June, 778, and the 15 June, ’80, but I have reason to believe 
that the outstanding obligations of mine were over one hundred 
thousand (100,000) dollars at that time. ' 

Q). Had no evidence of any reduction below that amount been 
furnished you at that time. 

A. It had not. I had asked for this information from their attor- 
ney, Mr. Bull, on 2 or 8 different occasions, and asked him to furnish 
me with a list of the property that I had conveyed at their request, 
which he did not furnish me. That was anotber reason why I de- 
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clined to execute those deeds and any other deeds. [I couid not tell 
what I had conveyed, as I did not keep any memorandum of it. 

Q. What amount of your notes given for their benefit were out- 
standing on June 15th, ’78 ? 

A. About two hundred thousand dollars. 
292 (). What amount of the notes then outstanding have been 
delivered up to you cancelled and marked paid since ? 

A. None. 

(). And so far as vou have any present knowledge your obliga- 
tions are still outstanding for that amount ? 

A. I do not know of my personal knowledge but what they are. 

Q. If you had executed the deeds which the complainants sent 
you for execution on the 15th June, ’80, what effect would it have 
had upon your liabilities ? 

A. I think the pro rata security would have been lessened, as 
this was all of the most valuable and saleable property they had. 

(). What was your understanding as to the nature of the relation 
sustained by the complainants with each other in these transac- 
est i 

I suy mone that they were partners in every sense and indi- 
vidt lly lial able each for the whole of my obligations. 

(). Was or was not this relation of complainants to each other 
one of the reasons assigned to you why they desired to have the 
property taken in your name ? 

A. It was, and in speaking of their responsibility they 

293 spoke of their combined responsibility, and strongly urged 

Sunderland to go in with them with his large amount of 
money. 

©. Was there any separate ownership in regard to any part of 
— property speaking of during your connection with it’ 

There was none except where Sunderland wate oe property 
on “his own account, 

Q. Is any of the property purchased by Sunderland on his indi- 
vidual account involved in any of these suits of Sunderland & Hill- 
yer against you and against Kilbourn and Latta? 

A. There is none of it—no individual property involved in this 
Case. 

(). Then your obligations as trustee of this property was an en- 
tiretv, was it not ‘ 

A. It was. I do not sieinkied that they had a right to demand of 
me a deed of this property, upon which there was no encumbrance 
or a small encumbrance and the most valuable and saleable of the 
property, and leave for my protection only the least valuable and 
the most heavily encumbered. 

Q. Upon what terms and when have you offered to convey all 

this property ? 
294 A. The terms are set forth in my letter to them of June 
20th, referred to as Exhibit “J,” filed with Mr. Bull’s testi- 
mony of June 16, ’S0. 

Q. Have you ever made any charge for your services as trustee in 

this matter? 
14—188 
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A. I have never presented a charge to them nor have I ever been 
pauld anything on account of my services as trustee. 

(). What would be a fair compensation for your services as such 
trustee for giving your notes for so large amounts and for assuming 
pavinents for additional amounts and the anxiety of litigation COn- 
nected with holding this title for SO long tl period ” 

A. | think twenty-five thousand dol’s would be a small conipeln- 
sation. 

(). At what date did you cease to reside in Washington city ‘ 

A Practically in May, 75. I left the ¢ LV about the 22d or 23d 
of June. I think it was 77S. 

(). In the testimony of Sunderland in this ease he states that he 
arrived 1 Washington about the middle of June and was there for 
3 months and had a great many conversations with you. When 
did he arrive in 775 

A. He arrived in Washington city on the 12th dav of June, 1878. 

[ think the only conversation of five minutes’ duration that 
yAL TS: heghad with me after that date was on the 15th day of June, 
he time that I exhibited my account, and 


) 


~— 
ar) 


27 


at mv house, at 1 
that he examined those deeds, vouchers, «ec. 

(). Do you remember positively that 1t was on the 15th of June 
that you rendered your account and exhibited vouchers ? 

A. I do. 

(Q). When did you first tell Sunderland or Hillyer that you should 
charge for services as trustee? 

A. I never told them that I should charge, in so many words, for 
services us trustee, but on the 15th day of June, when they were al 
my house, I told them then that this charge for care and manage- 
ment did not embrace my charge as trustee. I did not say to them 
that should make such and such charges as trustee, for | hoped 
that common decency would on their part dictate that they should 
voluntarily offer to pay me a lberal compensation for acting as 
trustee for them for more than six (6) years for property valued at 
more than half a million dollars, and I waited tor them to make me 

ch proposition of that kind. I intended, however, some time 
296 when | got through with their business, to make my claim 
for services as trustee. 

(). Did the firm of Kilbourn & Latta ever advance money to com- 
plainants; and, if so, how? 

A. They advanced money at various times. I do not remember 
how much, but | think as much as 8, 10, or 12 thousand dollars at 
a time. 

(). Was that for the individuals or for the benefit of the property? 

A. It was for the benefit of the property, to make payments when 
they had no money there . 

() Did you ever endorse for either of the complainants on loans? 

A. I did endorse for Hillyer and loaned Sunderland money, and 
the firm in addition to that had given their notes, and I gave my 
own notes to raise money to pay the obligations of Sunderland & 


cee 
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Hillyer to the amount of as much, I think, as seventeen to twenty 
thousand dollars at a time. 
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() What did Sunderland state at the interview in June, ‘78, in 


4 


regard to your charges and of Kilbourn & Latta for the management 


of this property re 
A. He stated that he thought the charge was a fair one. 
(). Did you ever at any time ask for power of attorney from Sun- 
‘derland & Hillyer. and for what purpose ? 
207 A. Tasked for power of attorney from them to collect monies 
that were due from Kilbourn & Olmstead to them, that it 
might be applied upon the payment of their overdue obligations. 

(). Sunderland states in his testimony that you did not render 
vour account to them until July or August, 7S. Whatare the facts 
In regard to this, and were vou in Washington during these two 
months? 

A. The facet is | rendered my account on the loth of June, 78, 
and | left Washington about the 22d or 23d June, ’78, and I did not 
return there until about the 25th of August, ‘7S. I was not in 
Washington during July atall, nor in August, until about the 25th. 

(). Sunderland & Hillyer speak in their testimony of having taken 
their business out of vour hands in June, 78. What is the fact about 
this? 

A. On the first of January or soon after that, 77, whenever I saw 
Hillye ror in writing to him — Sunderland both, | urged them to 
re] ase he from those titles and those « bligat lions. | asked them 
to . ut the property In somebody else’s hoa or take 1t themselves, 
and in Dee., 77. « January, ‘78, the 12th of Jan., I think it was, 
l wrote them ene a time 7 whieh | wanted them to 

eome on, about May the first, and take their property, 
LJ as | wanted to leave the city. ever since the dissolution of 
the firm of Kilbourn & Latta, so far from their taking it out 
of my hands, I could not induce them to take it from me. | ono: 


to retain the care and management of it any longer and suggested 
to them that they pul it into the hands of Mr. Bull, if that ge oie 
man would sonia ietiaas . Then they did put the management 
and care of it, as I suggested, in Mr. Bull’s hands, Sunile shana in 


the meantime having become bankrupt. 


(). kor how much would the property have sold ata foreed sale 


.« 
in the latter part of ’73, 74, 5, "6. or “7? 
A. It would not have sold at a forced sale for the taxes that had 
acerued on it or the amount of the encumbrances then against it. 
(J. What would have been the result deen for vour efforts In caring 
a attention to taxes, getting extensions, Xe. ? 
The property would have undoubtedly been entirely sacrificed. 
(. Did vou ever have any litigations about taxes or special assess- 
ments about this property ? 
A. I instituted legal proceedings and set aside a _— 
299 assessment that involved a very large amount, and I have 1 
mv hands a letter from the attorney W hom | emp loved : 
that time to attend to the business in relation to it, which I file now, 
with his bill for legal services, amounting to $155.65, marked “ E:x- 
hibit 4,” and made part of this deposition. , 
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Q. Sunderland in his testimony speaks of the sale of bonds; who 
received the commissions on this sale? 

A. That needs a little explanation. Loans were very difficult to 
make in 776, and we only succeeded in making a loan from John 
Jeffries on one square of ground (156) by taking the amount In 
bonds, which were below par These bonds were placed in_ the 
hands of a broker for sale, the commissions and discount on these 
bonds amounting to, I believe, about $1,100.00 as a result of that sale. 
None of the commissions were received by the firm of Kilbourn «& 
Latta or by me. 

Q. In the deeds sent you for execution June 15, ’80, and marked 
" Exhibits l, , A WX a where Is Mir Hillver’s residenee placed ? 

A. In Washington city. 

@. How long proceeding the institution of these suits was that? 

A. About ten days. 
00 (). Who drew these deeds? And state how you know that 
A. John Bull. I am familiar with his handwriting on the 
deeds, and they were enclosed in a letter from him. 

Q. Wtiat relation did John Bull sustain to Mr. Hillyer? 

A. He was his attorney. 

Q. State whether or not you procured a loan for Wm. M. Stewart 
at the instanee of Mr. Sunderland, and what understanding you 
had in regard to commissions for the satne, and what charges you 
have made for it. 

A. Stewart, in order to build a private residence on square 115 
that he had taken from Sunderland and Hillver (it was in the midst 
of their property)—he owned a residence on Massachusetts Ave. near 
l4th St. He said he could not build without he sold the residence 
he then owned, for which he asked thirty-two thousand dol’s, and 
obtained a loan on square 113 of thirty-five thousand dollars. Sun- 
derland agreed to loan him the $35,000 to get him to build, because 
he thought it would largely increase the value of their property. 
Stewart putting his house in our hands for sale, we found a pur- 

chaser for it in Gen’l Schenk at $52,000, and there was no com- 
oO] mission to us inthe sale. Sunderland wanted to get out, for 

reasons of his own, of loaning Stewart this $35,000. He said 
to us If we procured the loan from somebody else that he would pay 
acom’s'n of one thousand dollars on the loan and on the sale of this 
house. We procured the loan of Geo. Taylor and made a sale of 
the house, charging him up with the one thousand dollars which he 


— 


had agreed to pav and told us to charge to him. 

Have you ever been notified by Sunderland and Hillyer of any 
division of this property between them ? 

I never have. Mr. Bull once at his office, I think, showed me 
some papers in relation to it, and I never had the paper or a copy 
of it, to my recollection. 

Was this act of Mr. Bull in calling your attention to it merely a 
casual one or as agent of Sunderland and Hillyer? 

Well, I think he intended to call my attention to it with a view 
of authorizing me to sign any deeds that he might send me in con- 
formity with that agreement. 
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What was the character of the paper Mr. Bull showed you ? 
Well, I think it was simply an agreement for the division with- 
out being acknowledged. It wasin fact simply an agreement, 
302 signed by both, saying what they proposed should be the 
division of the property. 

You have never received any other notice of the proposed divis- 
ion of the property ? | 

I never have vet. I have seen some deeds that were where there 
were encumbrances on the property. They were sent to me by Mr. 
Bull with the understanding that the party to whom I conveved 
was to substitute his own notes for those of mine; but I have never 
received any of the notes so agreed to be taken Up. 

—. What response did you or your firm ever receive from Sun- 
derland in answer to letters for money to .meet obligations? 

A. He never answered a letter. We never had a letter from Sun- 
land which was written from New York from the time he began his 
business there until the dissolution, and I never received one one 
from him while I had the eare and management of the property 
afterwards. 

How many loans and for what amounts did you negotiate during 
your connection with the property ? 

It is hard for me to recollect all of them during so many 

years. TI can only recollect one of twenty thousand dollars 
903 and one of fifty thousand, one of thirty-five and a number 

of small loans from 15 thousand up perhaps to thirty-five 
thousand dollars. 

What was your practice in regard to consulting with Sunderland 
and Hillyer upon making loans for them ? 

[ never made a Joan for them without consulting them about it 
and getting their assent, although under the deed by which I held 
the property I was employed to sell mortgages or convey the prop- 
erty without consulting them. I! herewith file copies of letters writ- 
ten to them on this sabje et and marked “ Exhibits b,” “ e¢,” “ d,” 
‘eo “Ofer ke a mm Sl he oe ee oe 

Do you somites yourse if liable on these notes that have not been 
ret’d to you marked cancelled ? 

[ think I am, and I believe that those holding the notes econeur 
In my view of it, or they would not be holding the notes over my 
head. 

Do you stand ready and willing, upon the transfer to you of all 
outstanding obligations and acquittances therefor and the payment 
of all dues to you for services as trustee by Sunderland & Hillyer, to 
convey to them all of the property now standing in your name as 
trustee belonging ? 

fam, and will deliver it to them. 


J. M. LATTA. 


304 Subscribed to and sworn to before me on the — day at the 
plac > aforesaid. 
CHAS. ETHRIDGE, 
Notary Public. Bernalillo Co., Te. New Mexico. 
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MXHipir “A.” 


WasH., D. C., Jan. 12, 1878. 

J. Hillyer. 

D’r Str: Yours of the 29th Dee. is at hand. I ree’d from 5S. on 
the 4th inst., SS.500. | had previously to recelving if werer'es st 
to Mr. Riggs, $350; to Muller, 410. J paid Muller on the 4th $3,000 
on the principal. 

[lis note, 86.000, | paid inst in 155, overdue since the 24th Nov., 
IS75;: the in’st on 153, overdue since 14th Dee., 8600, & the in’st on 
67, $274.50. I wrote S. on the 3d inst. that the 89,000 on 67 would 
be due on the 6th inst.and how the error arose from the alienatlons In 
ee ee He wants his money 


at onee. An 1wcre se of interest 1s no inducement to him, as he 
owes the money. K () admit they have not paid anvthbing on 


the $2,715 they owe you, but offer no explanation. It will be 

necessary for you to remit the $2,000 to pay taxes. There is 
305 4 per cent. penalty added now. ‘There will be due the quar- 

terly in’st to Henning, sq. 92, 25d inst., $140.86. Mr. Riggs 
wants the 10th due him, or he will extend it for 5 vears, retaining 
the whole sq. as security. [ should regard + rreatl folly to tle up so 
much property for such a time for so small an amount. After the 
taxes are paid there will be no further payinents to make other than 
the above-mentioned until April 10, when the in’st on 156 will 
be due, $2,000, unless some of the overdue obligations should be 
called for; then the payments will be as follows: 


April 25. a (ee a ae a ae ; S140 SG 140 Sb 
May 24. $24,000, in’st $7 20) ld Bee 24.720 

24. [n’st on sq. Loo ey ene eee ee 1LdDfd 
June tL. Thompson, 55,000, lo75..-2------2-20 0 30,975 

] +t. oe al ea a bale ashi 240 

14. Bal. on 153. 15.000. GOO in’st 2. - 15.600 

oO. Last half tax, say LS eR Ne er Sey ee 3.000 


There is laying overdue now $92,043.86. On the 5th of June,if none 
are paid on the principal prior, there will be overdue $151,043.86, as 
will be seen by the endorsed statement of the liabilities of the property. 
The Thompson loan, I think, can be extended. The Muller note 

ean run fora year or so. The $45,000 on 155 is very indefi- 
306 nite. They declined to make any definite agreement about 

it. Itmay run for years or may be called for any day. I 
think your selection of an attorney-in-fact to attend to the business 
management of the property when transferred is a good one, and I 
had quite a lengthy interview with the Middletons on the subject. 
Neither they nor I quite understood what the duties on the position 
would be. 

The titles being conveyed to you, the notes and deeds of trust 
must be exeented by you; otherwise the p. of a. would have to be 
given for each specific act. No general p. of a. would be sufficient 
in this district. 
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I must insist upon being absolutely relieved from every form of 
obligations simultaneously with my parting with the titles; and by 
this statement you will see by the 5th of June there will be but one 
obligation unmatured, and in that case Jeffries controls it, and no 
trouble about substitution. The note of Muller’s is your own. | 
would suggest you come on, say May, and arrange to pay off or sub- 

stitute your own notes for those of mine and take the title. 


DOG Please execute the release as to indebtedness of K. & O. 
Statement Refe r-ed to in For-going Letter. 

66, past-<due, & per qent.,. Th. Ti.< ~ 2.0 cee winnie cennne 6,000 
96,134, 106, Trempeen, Jan. 4, °7S 2.66006 ssnapeone 35,000 
115, May ee eae a ee eT, ee ae 24 OOO 
L350, ONG, F OOP GI dsiitints cms it Karmen 45 OOO 
156, Oct. 10, ‘81, 8 per cent.------ RO ee 50.000 
19, past-due, 7 os ee oe ee et eee eee 10.000 
O7 ' ee eee se 9 OOO 
Je, 4 S ee ee 7.043 S86 
1D3 Sg a apa tena 15,000 


$201,043 86 
exuipir “ B.” 


GOSHEN, INb., July 4, 1877. 
C. J. Hillyer, Esq., Virginia City, Nev. 

Dear Str: I know you had reason to expect to hear from me be- 
fore this, but, in the first place, | found great difficulty in getting 
the money absolutely necessary to tide over your real estate. I 
made three distinct negotiations for it, two of which failed when | 
came to close them Up. [ finally borrowed of a 2 W., Thompson, 

pres t bank, net $35,000, at 9 per cenr., for one year, which | 
OUS Call keep as long as | like or pay ofl as I like. hie agreeing to 

release as any sales are made and take his money, and, by 
giving him large security, he did not demand payment of the special 
taxes, which amounted to nearly $5,000. I secured him on “93, part 
134 & part 158.” 

[ have $10,000 of Mr. Riggs, and 195 at 7 per cent., which he will 
take at any time I want to pay it. 

I paid 155 down to $45,000; I paid balance 93; paid gen. tax & 
water tax due this year; paid Willard & paid for Sunderland on 
153 $7,500, & got the bal. extended for 1 year; I could not get 158 
graded for Jess than 20c.; made a contract at that figure; it will 
ull be done by the Ist of Sept. and dirt deposited on 1lo6; August 
Miller, I think, can run that loan at bank until fall; I am in hopes 
in the meantime to make sales sufficient to meet that & accumulat- 
ing interest; I think I have your matters in fair shape. 

My family are well. 

Very truly yours, J. M. L, 
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309 | ExnAiBit “C.” 


Attia. B. dds 


Hon. L. G. Hinee, Washington, D. C. 
DEAR Sir: Yours of the 24th ult. is at hand. As Mr. Muller ree’d 
his net on the 26th ult.. ] presume he does not now desire the prop- 


erty sold. 
Truly yours, J. M. LATTA. 


KWXHIBIT “ D.” 


GOSHEN, INb., August 7, ’77. 


C. J. Hillyer, Esq. : 

[ went to first apologize for not paying for my reply to your tel. 
of the 2Ist ult., ree’d by meon the 25d. I sent one to R. at same 
time and operator neglected taking out Pav for vours & only noticed 
it after Khad left. Kk. did not reply to him, but wrote, & the strike 
detained mails; reason of delay in my last dispatch. Willard & | 
am not friends, & O. wanted to fix that matter. W. was in Boston 
at the time, & I left the money with Kk. & O. to pay for it. K. says 

there was a misapprehension or it would have been paid ; 
310 ~~ probably negotiating a loan with him or something of — kind. 
vans & Bro., who went to do the grading, estimated the am’t 
at 12,000 yds. I left $2,400 with K.& O. to pay it. It is finished 
& amounts to— 
Be EE | ns Se 
eS ( 09 51 


Measures CommissSiONS-_-. ..-----_. .-_-_.__-_-.---~~.- -- ~~ 


Es ll 
Kk. & O. have paid in sundries, $100. 
a ees ae en ae 2 V0 
LRTI GG TOI on nk cs cok nae cccantasean’ Bee 


which they want. 

Muller has had that note of $4,200 renewed for 30 days, due Au- 
gust 19th, & says it must be paid at maturity. He has sent me an 
order to sell the sq. under deed of trust. I have paid his semi-an- 
nualin’st. I left with K.& O. to pay W. [. the am’t of bills ren- 
dered, $1,472.50. When they were prepared for ad. they amounted 
to $1,978. Thev pa the $1,472.30, & then bal. is unpaid W& ad- 
vertised. His grading has cost $1,600 more than the estimate. then 
W. T. ab’t 600 more than IT thought for, & Muller wants his money. 
[ have no funds in my bands, & write to know if vou ean furnish 

some until | return to W. to purchase or loan, — those 
311 having money to loan are away for the summer. 
Mr. W. I. should be p’d to prevent sale & for the ex- 


-> 


pense. Grans might get along with } their money (& the bal. in i 


-> 
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Oct.). M., [ think, if paid $2,200 might run the $2,000 till Oct. If 
vou could place to my b’rin{N. Y. by ‘the 16 or 17th inst., say, $3,700 
[ would try & manage to run the rest along. K.& O. say the orad- 
Ing and filling is a great Improvement. 


V.T. y's, J. M. L. 


KxuipBit SE.” 
(GiOSHEN, Sep. 20th, ’77. 


My Dear Hittyer: This morning I ree’d a note from Illinois 
enclosing the ad., and turning to the Star I find it. I have had 2 
letters from K. since, but no mention is made of it. I enclose letter 
from him in reply to your tel. & my letter, which speaks for it- 
self. Please return it, as it refurs to other matters between us. O., 
signing the firm name, giving me statement of ac., mentions 
$5,450.69 to Willard. Could I construe it otherwise than that 

they had paid it? I then wrote you mine of the 4th of July, 
312 giving statement of payments out of the 35M. Iam satisfied 

now they intended to decline me in order to accomplish an- 
other matter. 

[ have to-day written Dadge sending him retainer and asking him 
to SLOp the sale, if he can, on the ground that one of the trustees has 
the money in his possession be Jonging to the cestua que trusts with 
which to pay the inde -btedness. I have long since lost faith in O., 
but did suppose Kk. honest, and hope I shan’t have to loose faith in 
him too. I wrote you on the 30th Aug’t, but no reply yet. 

Truly yours, J. M. L. 


EXHIBIT “ F.” 


GOSHEN, IND., 24th Sept. ’77 
G. W. Riggs, Esq. 

D’rk Str: Mr. KX advises me of your willingness to extend that 10 

M on ¥" 195 for 3,4, or 5 years at 7 per cent. I should like to get 

» M, if I pe l,on that sq., if not at least 20 M. Can’t you let 

313 me have 10 M more at 7 per cent., & I will then take the 

whole 3 years? If you have not that am’t to spare at present 

[ would execute the deed of trust for the am’t of $10,000 & leave it 

with you, you letting me have $2,500 Oct. 8, $2,000 24th Nov., & 

$2,000 Kee. 1, & the bal. by Jan. 7th, & pay you in’st from the dates 
reed the sums. 

The cnly thing against it is vour deed of trust & a small special 
taux, which I don’t propose paying until the matter has been legally 
passed upon. If you determine to do this please have a deed of 
trust & note drawn & sent me & I will execute & return it to you. 

There is in’st due the Bancroft estate in November, & another 
matter of $2,000 due Oct. Sth at your bank which I wanted to meet, 
& should like to make this arrangement with you to do it. 

Truly yours, J. M. L. 
14—188 | 
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Bxnipit “GG.” 


W ASH N, Nov. 11. 1887. 


C. J. Hillyer, Esq., Virginia City, Ne 


| j . ] +) ] ’ - — 
Deak Sik: | wrote you on the o0th Aug. & again on the: 


314 20th Sept. & tel. vou on the Sth inst., & no reply. I don't 


understand IT ln cl partial settle ment of our affairs Jetfries 
heeame the bondsman of Kk. & O. to me in 855.000. They have 


been either unwilling or unable to fulfil on their part the agree- 


=) 


ment. Ww a contro,ersy hes Crown Out OF It, a he IS ther atty ii 


Chae V were hast drifting, | thought, Into bankruptey, aqiverting the 
‘ f f | ? } ~ ‘ r) Cc) T brine rn) . ?)} f ritsid } A i are f ° 
cL SSCLS ©) Live seein ‘ mesa. PE gtae USER CREE OW t if Operation {) mine 
gas ah excuse for not setting & pavin Tri 3 vesterday, ll) Selt-ae- 
fenee, filed ao blll asking a recelvel me the firm, on whieh am in 
P ae 11; aan P ; 
yunction Was OTrTanted agalnst thell senda With the assets ol 
Phy . } i } ° . ] —— ‘ . 
the spear Jetiries MaV VDecomMe lable on his bond & thereby LnCcrease 
‘) , j +f \ Femegheca 4 | rile Wills ‘} mnful } Tray 1 / | bint ‘ . | 
ali Li Owti lity le may Ci] ih] Vas a Paihia mile vo ado, OU aS 
y ‘ ’ } y } io —_ j wy 
dont think elther of them respOornsitbdie lett [ must protect mvsell. 
Y } } j } ] = . ’ } 
herr eonduet bowever, went far toward reheving Ine Of any dell- 
P . ly >] i. 
CAC I.’s paper fas gone t protest recently at 2 banks, Q. being 
= 94) . +h | 
On one for *o,400 ehese. his action of mine will secu re that which 
T } } 2S 
_ a ‘ » | ’ P 
isowing toS. & Il. T make this statement thus full to disa- 
‘’ ow } } | . 2 > . > e* . } 
EOD Dbuse your InNInd oF anything vou may have heard, and not 


for formation go bevond yourself, 
have no desire to injure either of them. When here in August I 
was offered the money wanted this fall, but, being 11} hopes of 


oma 
— 
— 
ne 
- 
J 
—~- 


} 


making sales & not wanting any until Oct.. | declined it on the 
promise, as T understood, I could have it in Oct. When [ applied. 
for it it had been used. The loan on 156 was made of ielivien. | to 
whom I wrote at once, telling of my disappointment. Ie replied 
he must have the money & would tel. you for it. When I returned 
he said he had not, & I did. Tle has given Kk. & O. instructions to 

ell, thev being the trustees. I have about exhausted every source 
ed for money—plenty of it, but none to loan on unimproved prop- 
erty. I shall go to Phila. this week to see if I ean raise any there 
The following are the amounts wanted 


The interest on lob. Oet. 10.777 ae Ss? OOO 
Do. 155, Nov 24. aoc a -- F Oto 


‘ae io. Se ; seiiieeos aa . 720 


lnterest said’ a " ae ae et - $40) 
loo : a Ce Via 7 ys 
i se eaalie ee cakes ae a 270 


-? 


7 
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The note of Muller’s might be run along for six months, but all 
else must be paid. Now. what. if anything, call you and [ do to 
relieve things? J shall continue to use every effort to borrow, but 
one can't pay without money. 

Truly yours, J. M. L 


exuipit “ H.” 


WasHInaton, D. C., Nov. 19, ’77. 

Thos. Sunderland, San Francisco, Cal 
Dear Sir: I have been expecting you for a month. I must have 
some money, & it is not to be borrowed on unimproved property ; 


>) 
: Fe od 
at ieast l fal to Find It. 


rs7 _ - ~~ - 
Phere is owlbe 845.000 on 155 that can 
ruh for several vears vet t ¢ per cent. 11 the iwnterest Js promptly 
paid, Itis due 24th inst... 81.575.00 There is due on 115 824.000. 

6)>*> has 41 . y { a. « ] - - spe? | : ‘ me) ry} 
Nia ee. so. Lie LT) =| ‘)i Wiibl il Pe (iii¢ Foc LTISL., ALS The 
317 =gen’'l taxes are due the 30th inst., 83,500 lraw 2 per cent 
) ‘ en Cbi I LAACS al f Ci tit Lidge +) ChE JEBEL. GU. . & qairTaw 2 pel Cent. 
: “e ~ ri’) : _ |] : OF ‘ 
pel month until pala Phere remains a eall loan on lo of 

os i > } = éy = 4 } > 

1O M at 7 per cent., inst due Dee. 5. S550 The in’st on the loan I] 


made last June of 35 M at 9 per cent. for 1 vr. will be due Dee. 4, 
$1,575. There is due August Muller Dee. 20 $2,700, note i 
| 


j 
Bad 4 { ah wllaw @OF , 
1t) St sume date. S44 } nere 1s due Moulle: SU OUU: Ib IS past que «A 


drawing 8 per cent.; when this $2,700 is paid the bal. 1s to lay at 8 
per cent. There is past due, but extended for 1 & 2 yrs. from June 
l4, 77, $1,500 on 153, in’st due Dee. 14, $525. There will be due 
July 6, “7S, 89,000 on 67, in’st due July 6, $270. There is past due 
& held one at 8 per cene., 87,045, 0n 92, due quart rly, January 25, 
“45, $140.56, making a total wanted to about Jan. 1, 75, of S11,S00, 
the principal partly the 30th inst Hl. has sent this fall 15,700. I 


was In hopes I could sell sufficient to meet liabilities, & so said to 
Hf. fast spring, but I have been unsuccessful so far; but I must have 
money to meet in’st promptly if the er. of the firm is to be sustained. 
When we fail to do this the extensions will stop and the 
31S property will be sold out under the trusts if not paid. If I 
could —8 M by the 30th inst. & 4 M by the 15th Dee. it would 
do. Let me hear from you by tel. at once. 


J. M. LATTA. 


Exuipir “ 1.” 


C.J. Hillver, Va. City. 

DraAR Str: Yours of the J2 & 15 & your tel. of same date is at 
hand; 2 M vou sent me was paid Jeffries within an hour after | 
received it. My letter to vou of the 11th inst. you have bv this 
date & will explain away some of your impressions, I hoped. 
Taking mine of the 30th Aug. & 20th Sept. together with this of 
the llth inst. & you have a full history of why the Willard matter 
was not paid. I had a prospect of borrown 
fore did not write you, &, as I stated In mine of the 11th inst., sup- 


iq) 
—< 


? 
= i ’ ve" i, 
Bilt Mot YY. <\ 
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posed Jeffries had tel’d you the 10th of Oct. for the am't. It sort of 
encourages a fellow to have his letters answered. I enclosed a letter 
of K.’s, which I asked you to return. You have not done so. 
Please do this, as I may want to use it. I wrote Sunderland 
vesterday, giving him a statement of how your matters stand. 
ol) He will rel that on the 25. [ asked him to tel. a response. 
sq 151 was sold Oct. 1, 1877, to N. L. Jeffries, pr 5. & H., 
as in’st may appear, for $20,560.48 ; cash, $2,500 ; 2 notes of $5,930.24 
each, $17,860.48, due in 1 & 2 yrs., 6 per cent. semi-annual. The 
note has heen cancelled and is in my possession. Who will have 
charge of this? If I can borrow the money I will tel. you ; other- 
wise vou may know I[ rely on you & 8. furnishing it. IT will try 
and keep vou fully advised 
Truly yours, 5. Mm. bi 


EXHIBIT “J.” 
Dec. 11, 77. 

Deag Sir: Yours of the Ist inst. is at hand. Mrs. Alexander 
tells me she sent you a slip from the Star noticing the suits of kK. & 
L.. When you have read that 1s it hecessary I should Say J.’s state- 
ment to you that [ had bro’t the suit as trustee of S. & EL. is simply 
a lie (as we say In French)? The suit is in my own name, 

320 pure and simple, for my own protection. Jneidentally 1 
may benefit, among other er’s of Kk. & ©O., yourselves. In 

the sum of 40 M unsecured they owe is mentioned the sum due 
you &8.; beyond that your names are not mentioned. I presume 
the Star intended to Say the pool property when it used your 
names. Your property is in no way effected by our controversy 
farther than the $2,700 they admit they owe you. Your interests 
— only so far as they embar-ass me in getting at information I may 
want. They swore 1n their answer if the court would remove the 
restraining order as to this money in bank they would apply this 
2,400 in paying the taxes on your property. The court granted 
that, but they did not pay a dollar, & 2 per cent. was added for 
Dec. They say upon an order from you they will deliver the bal- 
ance of the papers. This you had better send me. It is for vou to 
Say what shall be done about this indebtedness to Vou. [ enclose a 
release, which I should like signed by yourself and 8S. I want to be 
relieved from any responsibility on my part so far as this in- 

4 | debtedness to you is concerned. The question as to who is 
vour agent & authorized to receive & expend money should 

not remain in doubt. [t would impair my usefulness in raising 
money or making negotiations of any kind. The $2,500 was ree’d 
on the Ist inst. Out of it [ paid in’st on 115, $720; ins’t to Thomp- 
son, $lo7o; sundries, 850. [ have no notice of in’st on 155 due 
the 24th ult. On the 14th inst. there is due the interest on 153. 
$600, instead of $075, as I wrote. The extension is at 8% instead 
of 7 per cent. On the same day the in’st is due Aug. Muller, $410, 
& on the 24th inst. his note in bank, $2,700, & he says she told 
you last spring he wanted to have but $6,000 on that sq., & there- 
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fore wants SOO by Xmas. I wiil pav him his interest on the 14th 
& trv & get the note held over by the bank until after Jan. 1st. 
The $600 on 153 I think I can get held over. The taxes remain 
unpaid. Have S. remit me so that I shall get it by the 29th. He 
should tel. it by the 26th. I ean then pay the taxes by the 30th 


& save the 2 per cent. for Jan’y. I shall need, to cover the whole, 
S10.500. 
322 About # of 156 was filled tograde: !th isa pond. Hoxie 


offers to furnish the pipe for a sewer at 18 from the P. H. 
sewer, but says he has no monev to pay for the work. It will cost 
about $200. The sewer will be wanted some day, & I think I had 
better have it done. It 1s the cheapest way to get rid of the water, 
and | am in constant expectation of a notice from the board of 
health about it. The alley in 158 can’t be opened until the Com’n’s 
getan app’n. When that is done I hope to sell some of that prop- 
erty ; 2 lots in it, side Mass. Ave. bet. 17 & 18, were recently sold 
for 60 cts. A very genteel house has gone upon 5. W.cor. of P & 
Circle; 8 5-story bricks are being built on N bet. 20 & 21 aq. 
The cheapness of material is inducing building of small bricks in 
N. WW. & 18 & 19, P&S, &e. Sq. 157 is being graded. [am in ne- 
gotiation with some parties to build some houses on your ground 
and take houses in payment for the ground. Money on improved 
property can how be had at 7: on unimproved none seems to be 
had. 

‘Truly vours, J. M. L. 


to 
2 
~~ 


MXHIBIT “kK.” 


* + 
~~ 
. 


Wasu., D. C., Dee. 17th, *77. 
Thos. Sunderland. 

Dear Str: The following is a copy of the letter I wrote Hillyer 
to-day. (See last exhibit.) Now, Hillyer’s strong personal liking 
for K. & Jeffries I think pregudices him a little in K.’s favor. I don’t 
find any fault with him for that, for I like to see a man stick to his 
friends, but as H.’s letter of the 6th, which he savs he showed you 
& you concurred in, was written under a misapprehension of the facts 
asset in the bill & ans. filed in court, I thought you couid best com- 
prehend the matter if I sent you this copy of my letter to him, in 
which [ point out some errors. If vou have that letter of K.’s to 
me I refer to please send it to me at once. I think you may have 
it, as he says he forwarded my letters to vou. You will get this on 
the 24th, & I hope you will let me — the $10,500 on the 26th, that 
I mav get it on the 25th, as the 30th is Sunday, & the 31st is such 

a busy day it is hard to pay taxes, on which, if not paid be- 
324 fore the Ist, there is an additional 2 per cent. added. Why 
don’t vou write me? When are you coming on? 
Truly yours, J. M. L. 
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EXHIBIT “ L.” 


‘ May 2, 78. 

HILLyer : . there will be due 24 inst., as [ wrote you Jan. 7, 12, 78, 
On Sq. 115 £000 & in’st 8720. & 824,720, & on same day the in’st 
on 155, 81,5 The note for 24 M has been hy porthucated for SIT 1,000, 
which, willy. in’st $720, must be paid ; the balance can lay until Aug. 
WX perhaps longer. The in’st to Thompson will be due June 4th, 
$1575: August Muller, June, 14, $240: Riggs, June 6, 8375. I 
onat rely on you tor these amounts; then the bal. of taxes, all 
about $2,500, not to mention S.’s obligations. He Savs he can do 


nothing. If I fail to make sale his property must go. [ shall make 


no promises until | hear from you, which | had expected long since. 
Il have made every effort to borrow, but can’t do it on this unim 


teers prope rtv. If taxes are not paid the property will be adver- 
tised in June. 

Truly yours, J. M. L, 
395 exaipit “* M.” 


Wasu., D. C., 20 May, 1878. 
TY. Sunderland, [ésq. 

Dear Sin: [have a proposition to fund the entire debt on the 
property of yourself WI. at 7 per cent., with a stipulation to release 
on sales being made. Waht to submit a statement of cost of prop- 
erty, & for that purpose | — a verified copy of books sent you 
several years since made out by Mr. Bull. As he has something to 
do with this, if vou would have a copy made & send the original he 
could certify to the correctness of the statement. I hope you will 
attend Lo tliis at once, as large pavinents are due W unprovided ror. 
Kk. & O. never paid any part of that 82,715; they adtailt thev owe 
S. & H. 

Truly yours, J. M. L. 
EXHIBIT “ N.” 
CrOSHEN, 50 Dee ; TQ. 


Mr. Bull. 
DrEAR Sir: Enclosed I send you two letters of J. W. Starr in rela- 


tion LO those notes W the lots Ol} which they are secured of 


326 =the late Thos. Young. What is wanted by us is to secure the 

amt of the notes, or as near the amount as possible. Mr. 
Young made an assignment, but that don’t effect this security. 
Please see Starr, & be may get the parties to pay the am’t of the 
notes & take them & sell the lots under the trust & relieve us of 
any trouble about it. On Nov. 13, ’79, the notes amounted to 
$2,100.66. It is not sate to make any contract to deliver the lots at 
any stipulated price. They had better be closed out in the spring 
under the trust if these parties won t purchase the notes outright. 
If they purchase the notes I would: pay Starr his com. 

Truly yours, J. M. L. 
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Exuipir “QO.” 
GOSHEN, INbD., 20 May, ‘80. 


Rk. E. Pairo, Wash., D 
Drak Sir: My eyes have been troubling me for some time, so 
that | have not been able to write, which is the reason for the delay 
in replying to yours of the llth inst. If you will leave 
27 ~=60rme out of the suit I will put you In possession of un official 
paper that will enable vou to settle the hability at once, \)., by 
the advance in RK. E., is probably responsible; I, at least, am in- 
demnified, but Waht to avold the ex pehse ol employing counsel, 
The lots were simply given away. Thanks for your kind consid- 
eration. 
This request is not with a view of avoiding. any obligations, nor 
shall it operate to do so. 
I am sincerely vours, J. M. L. 


WASHINGTON, D. C., June 15th, 1880. 
James M. Latta, Esq., Goshen, Ind. 
Drar Srr: I enclose herewith three deeds for execution, two by 
yourself as trustee and one by yoursel fand Mr. Latta. 
You will see that one of the deed- is to Hillyer and covers sq-. 
66, 154, and 95. The next is to Sunderland and covers lots 
9285 insquare 108. The 5d is from yourself & Mr. L. to Hill- 
yer, & is for square 195. We expect to pay off all the in- 
debtedness on =a squares—that is, $55,000 to John W. Thompson, 
Ol 8q-. 9, 154, 158; $10,000 to Mr. Riggs, On sq. 195: $6,000 to 
Lug. Mutter On sq. Ob, making a total of $51,000. Of course the 
deeds will not be used until the debts are paid, 
| was Sorry | did not see you when you were here recently. 


Truiy yours, | * JOHN BULL. 


399 EXHIBIT “ ].” 


This indenture, made this fifteenth day of June, in the year of 
our Lord one thousand a hundred and eighty, between James 
M. Latta and Elizabeth J.. his wife, of the county of Elkh: art, in the 
State of Indiana ase: -of Washington, D. C.), of the first part, 
and Curtis J. Hillyer, of the city of Washington, 1). hey of the sec- 


ond part, witnesseth : 


That the said parties of the first part, for and in consideration of 


the sum of ten dollars, current money of the United States, to them 


hand paid by the said party of the seeond part, the receipt of 


which, before the ensealing and delivery of these presents, IS hereby 
acknowledged, have granted, bargained, and sold, aliened, con- 
veyed, and confirmed, and by these presents do grant, bargain, and 
sell, alien, enfeoff, convey, and confirm, unto and to the use of the 
said Curtis J. Hillyer, his heirs and assigns, forever ali those certain 
pieces or parcels of land and premises situate and being in city — 
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Washington, District of Columbia, and known and distinguished as 
original lots nurnbered eleven (11). twelve (12), thirteen (13), four- 
teen (14), fifteen (15), sixteen (16), seventeen (17), eighteen 
Io) (18), nineteen (19), twenty (20), twentv-one (21), t wenty-two 
(22), twenty-three (25). twenty-four (24), and twenty-five (25), 
in square numbered one hundred and ninety-five (195), the lots 
hereby intended to be conveyed comprising all of the north half of 
said square, including the alleys, except original let numbered ten 
(10), together with the rights, easements, privileges, and appurte- 
nances to the same belonging or in anywise thereto appertaining: 
To have and to hold the said land and premises, with the appur. 
tenances and hereditaments to the same belonging, unto and to the 
only use and benefit of said Curtis J. Hillyer, his heirs and assions, 
forever. | 
And the said James MM. Latta does hereby covenant with sald 
party of the second part, his heirs and assigns, that the said herein- 
above-described Jand and premises, with the appurtenances, unto 
said party of the second part, his heirs and assigns, from and 
against all persons claiming by, through, or under said parties of 
the first part, except for existing Incumbrance and taxes, the said 
parties of the first part and shall and will forever warrent 
301 and defend by these presents; and, further, that any act or 
deed deemed by counsel learned in the law requisite and 
necessary the more perfectly to assure unto said party of the second 
part, his heirs and assigns, the said land and premises hereinabove 
granted the said parties of the first part and their heirs shall and 
will at all times, at the cost of the person requesting the same, do, 
perform, execute, and deliver. 
Inn testimony whereof the said parties of the first part have here- 
unto set their hands and seal the day and year first above written. 


[ SEAL. ] 


. _ | SEAL. | 


Signed, sealed, and delivered in presence of— 


STATE OF INDIANA, ee 
County oO] Klkhart. | sonal 

Ia notary public in and for the dist rict aforesaid, do hereby cer- 

tifv that James M. Latta and Elizabeth J. Latta, his wife, — to a 

certain deed bearing date on the fifteenth day of June, A. D. 1880, 

and hereto annexed, personally appeared before me, in the 

32 pening aforesaid, the sald James M. Latta and Elizabeth’ J. 

Latta, his wife, being personally well known to me to be the 

* rsons ve executed the said deed, and acknowledged the same to 

be their act and deed: and said Blizabeth J. Latta, wife of the said 

James M. Latta, being by me examined privily and apart from her 

husband, and having the deed aforesaid fully explained to her by 

me, acknowledged the same to be her act and deed, and declared 
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that she had willingly signed, sealed, and delivered the same and 
that she wished not to retract it. 

Given under my hand and _ notarial seal this — day of ——, A. 
D. 1880. 


Notary Public. 


This indenture, made this 15th day of June, in the year of our 
Lord one thousand eight hundred and eighty, between James M. 
Latta, trustee, of the county of Elkhart, in the State of Indiana (for- 
merly of the city of Washington, D. C.), of the first part, and Curtis 
J. Hillver, of the said city of Washington, in the District of Colum- 
bia, of the second part, witnesseth : That the said party of 
the first part, for and in consideration of the sum of ten dol- 
lars, current money of the United States, to him in hand paid 
by the said party ol the second part, the re celpt of which, before the 
ensealing and delivery of these presents, Is hereby acknowledged, 
hath eranted, bargained, and sold, aliened, conveyed, and confirmed, 
and by these presents doth grant, bargain, and sell, alien, ae 
convey, and confirm, unto and to the use of the said party of the 
sé cond pal hi ~ heirs and ASSIGNS, forever all those certain picees or 
parcels of land and premises situate and being in the said city of 
Washington, District of Columbia, and known and distinguished as 
lots numbered twenty-seven (27), twenty-eight (2S), twenty-nine (29), 
thirty (50), thirty-one (31), thirty-two (32), thirty-three (55), thirty- 
four (54), thirty-five (85), thirty-six (36), thirty-seven (57), thirty- 
elgnt (OS), thirty-nine (59), forty (40), forty-one (41), forty-two (42), 
forty-three (435), forty-four (44), forty-five (45), forty-six (46), forty- 
seven (47), forty-eight (48), and forty-nine (49) of A. P. Fardon’s 
recorded subdivision of square numbered one hundred and thirty- 
four (154); also all of square numbered ninety-three (93), in 
sald city; also all of square numbered sixty-six (66), In said 
city, save and CXCe}) ta certain part thereof described as fol- 
lows, viz: Be cinning at the point of intersection between the north 
line of “(Q” street north and the northerly line of Massachusetts 
avenue and running thence northwesterly and along sald northerly 
line of Massachusetts avenue three hundred and _ thirty-three feet 
and sixty-seven one-hundredths of a foot (535.67) to the easterly 
line of Boundary street; thence northeasterly and along the said 
easterly line of Boundary street one hundred and fifty (150) feet ; 
thence southeasterly on a line parallel with said northerly line of 
Massachusetts avenue two hundred and thirteen feet and seven one- 
hundredths of a foot (213.07 feet), and thence south on a line par- 
allel with Twenty-first street west one hundred and fifty (150) feet 
to the place of beginning, the part intended to be conveyed being 
the same part of square numbered —— (Ob) conveyed to the 
said party of the first part by deed dated March 13, 1873, and re- 
corded in — numbered 751, folio 350, one of the land rec- 
ords of the District of Columbia, together with the rights, ease- 
ments, privileges, and appurtenances to the same _ be- 
339 longing or in anywise thereto appertaining; to have and 
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he said land and premises, with the appurtenances 


itaments to the same belonging, unto and to the only use 


y 


: 
and benefit of said Curtis J. Hillver, his heirs and assigns, forever: 
ana the 21d James \I l_atta does hereby eovenant with Said party 


} 
’ } . ’ ‘ ‘ ' 
party of the second part, his heirs ind assigns, from and against all 
. i 
} i i} ] j + ‘ 
persons ClalIning DH‘ through, or under said party of thy Hirst part 
‘ 
a 
except for existing incumbranees and taxes, the said party of the 
= i : 
fs p : j | : ij ] : i | ry . " ‘pr rry ‘} ] ] na 4 
first part and his heirs shall and will forever warrent and defend b\ 
P } } | } } 11} 
nese presents and, tarcher, thatanv act or deed deemed DV Counsel 
4 
’ 
earned im th iWorequisite and necessary the more pertectly to as- 
37 ] ’ t + | ne rT 1) ; . ? ' ~~ | f tis Tye 
il ¢ titi) i i Pei \ i( we oy ‘ prctl Lio 28-8 cil 4 ci :o, 56 ' 
; * ‘ } ¢] ! t t | 
Sad nd and Premises herein above granted the Salad party oO) i : 
: ’ . , j l " } 1] i 1] + + +}, ’ 
Hirsi bch i aod I} = hel ‘s Sflclil mene \\ j i | | 11T) = it LI 4 > # 
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ede UD Od ft le Pers Li reques ane Live Sibtrie (i) periol 1} AON ict aha 
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: ’ any | : | — otay 1? art hat! , 
ln testimony whereof thesaid party of the first part hath hereunt 


* | , . ] . +> } ., . | a , . *se3 f . 
Sef His hand ana Se the GavV And VvVear uarst above written 


: ; , " 4 | 
/ 
A sae PINT SL <4 ~ 
: / fe i 1/1 
\ 


° } } y ’ , } } 
signed, seared, and delivered 1) presence oO} 


ee oe 9 NOtAr' public in and for the county aforesaid, do 
hereby certify that James M. Latta, trustee party to a ec rtain deed 
ie fifteenth day of June, A. D. ISSO, and hereto an- 
an ced, personally appeared before Wie In the county aforesald. the 
said James M. Latta, trustee, being personally well known to me to 


. . ' , ; ' } ’ } 
be Lie person Who executed tHe sald deed. and acknowledged the 
. | 
Siiriie LO ar his act ana adeead 
. } ' } ’ } 
(riven under my hand and notarial seai this - dav of Jun \ 


This indenture, made this 15th dav of June, in the vear of our 
Lord one thousand eight hundred and eighty, between James M. 
Latta, trustee, of the county of Elkhart, In the State of Indiana (for- . 
merly of Washington, D. C.), of the first part, and ‘Thomas Sunder- 
land, of the city of San 'raneisco, in the State of California, of the 


second part, witnesseth : ‘ 
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That the said party of the first part, for and in ne of 
the sum of ten dollars, current mone V of the United States, Farger 
in hand paid by the said party of the second part, the neha hery rf 
which, before the ensealing and del livery of these presents, 1s here by 
acknowledged, has granted, bargained, and sold, aliened, conveved, 
and confirmed, and by these presents does grant, bargain, and sell, 
alien, enfeoff, convey, and confirm, unto and to the use of the said 
party of the second part, his heirs and assigns, forever all those cer- 
tain pieces or parcels of land and premises situate and being in the 

city of Washington, District of Columbia,and known and dis- 


SP te: tinguished iis origin: | lots num beree three (o>) and eleht (S), 

the west half of original lot numbered nine (9), all of original 
lots numbered ten (10) and seventeen (17), aud the west half of orig- 
inal lot numbered twenty-one (21),1n square numbered one hundred 
and fiftv-eight LOS . ome ther with the rights, easeni nts, privileges, 


anid appurtenanees to the same belonging or in anywise thereto ap- 


‘said 


] } , } } 
perltarnima@: to have and to hold the sar 


’ 


| lana and ann a With 
the appurtenances and hereditaments to the same belonging, unto 


] | | ? ] . > 2% raxy . 
and to the ontiv use and beneht of sala Phomas Sunder! and. his 
ie 7 ¥* ? i” orn PAUP ° 
LICITS ¢ ene a==sI5 lis. POorevel 


i 
And the said James \I Latta qdoes herebv covenant with sald 
' 
party of the second part, lis heirs and assigns, that the said herein- 
above-deseribed land and premises, with the appurtenances, unto 
sald party of the si cond part whis heirs and assigns, from and against 
: : . es | } Pr | ] . } 7 1 . 
Alms OV. tn rougn, or Under sala parts Ol the hirst 


part, xcept for existino mcumbranee S and tuxes, the said party OT 


yy 
i} . 
alii persons ie 


the first part and his heirs shall and will forever warrent and 
eds! defend by these presents ; and, ‘et her, that any act or deed 

deemed by eounsel I arned in thie aw re quisite and hecessary 
the more perfectly to assure unto said party of the second part, his 
heirs and assigns, the said land and premises Ii reinabove cranted 
he said party of the first part and his heirs shall and will at all 
times, at the cost of the Persol requesting the same, do, pe rform, “ 


ecute. and deliver. 


1 were whereof the said party of the first part hath here- 
unto set his hand and seal the day and year first above written. 
—— ——, Trustee. [Seat] 


Sicned, sealed, and delivered in presence ol— 


ee ee ee momen er one 


[NITED STATES OF AMERICA 


STATE OF INDIANA, To wit 
' . ‘7? . OY thit. 
founty OT ke }} hart. i 


l, ,a notary public in and for the county aforesaid, do 
herel vcert y that James M. Latta, trustee, party to a certain deed bear- 
1Dg date on i fifteenth day of June, A. D. 1880, and hereto annexed, 

personally appeared before me in the county aforesaid, the 
340 said James M. Latta, trustee, being personally well known t 
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me to bethe person who executed the said deed, and acknowledged 
the same t> be his act and deed. 

Given under my hand and notarial seal this — day of June, A. D. 
LSSO. 


, 


Notary Publie 


I, Charles Etheridge, notary public, residing in the county of Ber- 
nalillo and Ter itory of New Mexico, do certify that in pursuance of 
the annexed commission and notice came before me, at Albuquerque, 
in the county and Territory last aforesaid, James M. Latta, who 
was by me sworn to testify the whole truth of his knowledge touch- 
ing the matter in controversy aforesaid ; that he was examined and 
his examination reduced to writing in short-hand, and after being 
extended in long hand was subseribed by him in my presence at the 
place in that behalf first aforesaid, and the said deposition is now 
herewith returned. 

Givén at Albuquerque, in the county of Bernalillo and Ter-itory 
of New Mexico, on this the fifth day of April, 1SS2. 

CHARLES ETHERIDGE, 
Notary Public, Bernalillo Co., Ter. of — Mexico 


341 Affidavit of Thomas Sunderland. Filed Oct. 11, 1882. 


TERRITORY OF NEW MeExiIco. } 


, . 7 *y) 
( ounty Of} bY rnalillo. } 


Thomas Sunderland, being duly sworn, says that he is one of the 
complainants in the suit of Sunderland and Ilfillver vs. James M. 
Latta, and is also the complainant in the suit of Thomas Sunderland 
vs. James M. Latta, both in equity and instituted in the United 
States circuit court in the State of Indiana, and that he left the city 
of Washington, District of Columbia, to attend the taking of the dep- 
osition of James M. Latta and to cross-examine him; that owing 
to the failure to make connection with the west-bound train at Kan- 
sas City, Mo., he did not reach the city of Albuquerque, New Mexico, 
until the morning of the 25rd inst., when he was informed by W. B. 
Childers, Esq., who, he was informed and believes, acted as attorney 
for sald Latta in) the taking of sald depositions: that said deposition 

Was completed, and that said Latta had left for lis present® 
342 home on the line of the Atlantie and Pacifie railroad, between 

which place and Albuquerque there is direct communication 
by telegraph and mail; and affiant is further informed and believes 
that said Latta was informed both by telegraph and mail of. the 
presence of athant in said CILY ot \lbuquergue for the purpose of 
cross-examination of said Latta, but up to the present time, March 
27th, the said Latta has failed to appear for said purpose; that affiant 
has remained in this city from the 25d to the 27th inst. for the sole 
purpose of cross-examining said witness; that affiant is informed 
and believes that the direct examination of said Latta was taken by 
a short-hand reporter and not by the notary acting as examiner or 
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commissioner, and that said examination was taken In short-hand 

and afterwards copied by Bernard Rodey, and that no notices 
3435 was ever served on the complainant, nor, as he believes, on his 

co-complainant, to produce the original letters alluded to by 
said Latta; that the pretended copies of letters made exhibits in and 
Lo sald depositions are not copies of the originals, but al least copies 
of copies, and this affiant therefore objects to the reading of said depo- 
sition Ot} the trial of this Cause, 


ie THOS. SUNDERLAND. 
Subseribed and sworh to before me, (Chas. Ktheridge, a notary 
| public in and for county of Bernalillo. Territory of New Mexico, 
| this oT th day of March, A. DD. 3662. 
| [ SEAL. | CHAS. ETHERIDGE, 
; Notary Public. 
Order kate nding Time to Take Depositions. Filed Oct. 27. 1882. 
| In the Supreme Court of the District of Columbia. In Equity 
i 4 . 
, SUNDERLAND & HILLyYER ) 
vs, > No. 71 O4. 
KILBOURN & Latta. § J 
a } On this the 27th day of October, A. D. 1882, by consent of counsel 
for complainants and defendants in open court, it is ordered 
ot that the time for taking testimony in behalf of the de‘end- 
ants be, and the same hereby is, extended to the thirteenth 
day of November, 1882, and that ten davs then be, and is hereby, 
ullowed to the complainants for taking their testimony in rebuttal. 
A. B. HAGNER., 
Asso. Justice. 
Order Requiring Kalhbourn ‘O Answer [nterrogatories. Filed Oct. of 
1SS2. 
In the Supreme Court of the District of Columbia. 
SUNDERLAND ef al.) 
vs. lquity No. 7764. 
KILBOURN ef al. J 
se. | 
On motion by complainants’ counsel, Messrs. Hillyer & Ralston, 


} 


elative to the answering on cross-examination of defendant Kil- 
MOUTH ot certain que Stions which he Has heretofore refusing to an- 
swer, it is ordered that said Hallet Kilbourn be required, and is 
hie reby required, to answer the questions heretofore pul him by Com- 
plainants’ counsel and which he has declined to answer, as shown 
by the report of the examiner in chancery. 

A. B. HAGNER, 


Asso. Justice. 
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sp Ae ° } . . ’ ang v 
*) i:) Motion hor (Jrde - Requu tii] Olinstead 10 Answer. Ve, Kiled Nov. 


10. 1SS2?. ; 
. 


In the Supreme Court of the District of Columbia. In Equity 


SUNDERLAND and TLILLyer 
oF No. 7764 x 


Kinpourys, Larra, and O~MstTeap. J | 

‘| 

Prayer for order directing the answering of certain questions by J. 

I’) Olmstead, def’t | 

Now, on this day, comes the complainants, by J. TH. Ralston, their | 

solieitors. and resp etfully show tO this honorable eourt that the at - } 
fendant, J. lk. Olmstead, has refused to answer certain questions asked 

him and to produce certain book entries called for in the above-en- | 

titled cause before W.T.S. Curtis, examiner, as will appear from ‘, 


the report of said examiner, filed herein November 9, 1882, and re- 
spectfully move this honorable court for an order requiring said 
John F. Olmstead to appear before this honorable court and show 


eause. if anv he have. whv he should not answer said questions and 
produce said entries. or in default thereof be considered as in con- 


tempt. 
J. H. RALSTON, ) 
( ompl'ts’ Solicitor. | 
oth Cdrcle } Re (PULP eng ()/ paST¢ Th ia Anse Pi NC. liled Nor. 10. S82: 
[In the Suprem: Court of the District of (‘olumbia. In Equity 
‘ 
" 
SUNDERLAND and HInLyER . 
"9. . No. 7764. { 
KK iELpourRN, Larra. and OLMSTEAD. } ) 
()rder directing that defendant, J. F. ()] mstead, show cause why he | 
should not answer certain questions and produce certain entries 
or else stand in contempt. , 


()rdered, this 10th day Ol November, LSS2. that said defendant 
J. iF. Olmstead, be and appear before this honorable court on the 15th 
day of November, 1882, then and there to show cause, if any he 
have, whv he should not answer certain questions heretofore put to 
him in the above-entitled eause, whieh he has refused to answer. as 
appears from the report of the examiner herein filed, and produce 
certain entries which he has refused to produce, as per said report, 
provided a copy of this order be served upon the said Olmstead on i 
or before the 15th inst. 


— 


A. B. HAGNER, 
Asso. Justice. j 
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(ounty of Washington, } 


~N 


In the Supreme Court of the District of Columbia. In Equity. 


lin LYER and SUNDERLAND 
is P No. ; Doc. wee: 


KILBOURN and OLMSTEAD. } 


Be it remembered that at an examination of witnesses begun and 
held on the — day of ——, A. D. 187-, and continued from time to 
time by adjournment until the same were completed, I, John J. 
Johnson, an examiner in chancery, did cause to be personally pres- 
ent at the othee of Mr. Llillyer and (Olmstead Wn the city of W ash- 
Ington, in sald District, the within-named witnesses, to testify Ol} the 
part and behalf of the complainants 1n a certain cause now de- 
pending in the supreme court of the District of Columbia, wherein 
Hillver and Sunderland — complainants and Kilbourn and Olm- 
stead — defendants. 


J. J. JOHNSON. 


kxramine ran ¢ hance ri. 


+> 


4S Met pursuant to adjournment at the time and place 
named in said adjournment. 
Present: Mr, J. H. Ralston, for plaintiff, and Mr. Enoch Totten, 
for defendant-. 


Deposition of Curtis J. Hilly: yr, Taken on Behalf of Plaintiff- 


Direct examination by Mr. J. H. Ratsron 


| @. Are you one of the complainants in this action ? 
A. IT am. 
2). Where did vou reside in 1872, 1875, 1874, 1875, and 1876? 
A. In the city of Washington 
3 (. How much of that time were vou actually living in Wash- 
ington ly 
A. I was living here, I might say, all the time, but I was away in 
the fall of 1872, about two or three months, in Europe. I was al 
away in 1873, from about April till October, in Europe. I was al 
in Europe in 1874 about two months, Julv and August, I think, and 
| made each vear one trip to the Pacifie coast, mv absence on those 
trips varying from four weeks to two months. The balance 
Ott) of the time I was in Washington. 
i ()..What was the extent of vour aequaintance with the 
tirm of Kilbourn and Latta prior to May, 1872” 
A. I came to Washington to live in the fall of 1S70. Some timein 
the .spring or summer of 1871, I was introduced to the firm, or 
some member of it, and I had some business with them in the year 


1871. 


=f) 


et 
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D () What know] ledg re had you as to the value of real estate in 
Washington prior to that tlime— May, 18729 
A. I had only a very general knowledge. I had bought, in con- 


nection vith Mr. Stewart, three ple Ces of prope rty, unlinproved real 
estate, In the northwestern part of the city, in the — 1871, and in 
that way I had learned generally something as to the values of real 
estate in that part of the city, and, by inquiry, knew in a general 
— the value in other parts 


t) (). What were the inducements whieh led to the formation of 
the enterprise for the purchase of real estate by vourself, Mr. Sun- 
deriand, and \lr. Stewart in 1S72 ? 
A Wel » all had some money LO Invest—NMr. Sunderland a good 
te pie \Ir. Stewart more than mvself—-and we thought the 
Do city of Washing: flOon Was cOIng LO prove. It had been set- 
tled, as we supposed, definitely, that this was to remain the 
wre of the country, and as the country was crowing very rapidly, 
1d it“had not, as yet, exerted its proper influence, as we thought, 


upon wre in the capital, and we thought that the improvements 
that had been inaugurated and were being prosecuted would prob- 
ably begin a new era In the value of real estate here. We selected 
the northern part of the citv, because we thought that values there 


were relatively less than thev ought to oe, Senn we looked 
upon that part as the most desirable for residences lor this reason 


we determined to (QO 1 loge ther and ‘whey a considerable amount of 
unIMpro\ ed real estate in threat part ot thre city 

7 QQ. How came you to employ the firm of Kilbourn and Latta 
11 respect LO the Propose d purchases ? 

A. We deemed it hnecessaL\ toemploy some one, because \W did hot 


} ek ; \ P ~ . , . 1} 
deem ourselves competent to attend to making the purchases Jud!- 


clously ourselves We se lee ted that firm mainly, I think, Ol) 
Dol the recommendation of Senator Stewart.and because I. myself, 


having been aeq Aer ulnted, to some extent, with them, dee ned 

thema very ent vigils firmof brokers. I hada good dealot confi- 
} } , _ } 

dence in their ability, and upon ti king with them they represented— 

. | . . sy tert . r ’ — ; } > ., se er 
which 1 eCpresenration Wwe believed—that they had pecuilaP fachiltles 
for making purchases of property in that section of the city. 

8 Q. What were the character and» terms of the employment of 
that firm with respect to the purchases you name? 

A. We employed the firm to act as brokers for us and as our 
agents in making purchases of such property as should be consid- 
ered desirable. We agreed to furnish them with money and they 
agreed, when property Was designated that might be purchased LO 
advantage, LO Investigate _ matter and negotiate coneerning the 
anon _— inform us what the property could be purchased for 


and make the purchase. ‘They were to act in this matter strictly as 
our agents. The terms of the employment were that they were 
to have com mMIssions Upon the property purchased—the regu- 
OD lar broker's commissions. In this connection it was stated 
by the firm threat oftentimes they would be able LO make tiie 


seller pay them commissions as a further reduction of the price 
which he had fixed upon the property, and when they could get 
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them in that way from the seller we should not be charged with 
them. 

@. Did you or your associates ever have any direct communi- 
cation or negotiations with the owners of the property from whom 
the purchases were made? 

A. We did not, so far as I know. I never did mvself, and I saw 
my associates almost daily and [ never heard of their doing it. In 
fact it was especially enjoined upon us by the firm of brokers that 
it would be very injudicious for us to have any communication with 
the owners of the property, for the reasons that it would be likely 
to make them advance upon the price,and we were advised to leave 
the whole matter of fixing the price and of negotiating in respect 
to it to the firm, and this advice we followed. 

10 Q. Did you ever have any other agent in making any 
do. Of these purchases than the firm of Kilbourn and Latta? 

A. We did not, except In respect to one part of the Drop- 
ertv—certain lots in square 195. Here the brother of Col. Berret, 
[ think it was, or Col. Berret himself, was employed to make the 
purchase. ‘This was done because it was represented to us by some 
one that Col. Berret had the matter in bis hands and could procure 
the property cheaper than anybody else. We talked about the mat- 
ter of emploving Col. Berret with the members of the firm of Kail- 
bourn and Latta, but the purchase was actually made by Col. Ber- 
ret and the commissions paid to him. ‘The cash payment, however, 
was made by the firm of Kilbourn and Latta on that property in 
the same manner as 1n the other 

1] (). low far were you and your associates consulted before the 
conclusion of the bargains for the purchase of these several pieces 
Of property ° 

A. We were always told what the property could be purchased 
for, and we were always told that it was the lowest price at which 

the firm supposed that it could be obtained, and we always 


, 


= 


DO took their advice upon a proposition as to whether it was best 

to make the purchase upon those terms, and upon these rep- 
reselitations and upon this advice we determined whether or not to 
make the purchase, and, as | remember, in each case where we were 
advised by the firm that in their judgment the purchase was a good 
one, we did take the property. 

12 Q. Did you know that in any of these purchases the firm of 
Kilbourn and Latta or either member of that firm were the owners 
or the sellers of the property sold to you and your associates ? 

A. I did not know it and I never suspected it. I never heard 
from any member of the firm in relation to any of the property an 
intimation that they were the sellers of it 

lo Q. When were you ever Informed that they or either of them 
were in any way interested in the property purchased otherwise 
than as your brokers” 

A. I was never so informed, and I never knew or suspected such 
to be the case until within the past year. 

14. Upon whose judgment did you rely in making t'iese pur- 
chases ? | 
16—155 
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A. We relied partiality upon our own judgment and partially 

upon the judgement of the brokers. We relied upon our own 

DO” judgment in a general way as to the general value of prop- 

erty in the neighborhood or locality of the proposed purchase, 

but in respect to the particular tract and as to the price for which 

that could be obtained and as to the advisability of making the pur- 

chase of that particular tract upon the terms proposed we relied ex- 
clusively upon the judgment of the brokers. 

ld (). What do vou know of the negotiations for the purchase of 
square No. 115? 

A. I know nothing whatever in respect to the sqguare more than 
know and have stated li) reference to the property generally, CA- 
cept that T know that it was one of the squares which, when we first 
commenced to talk with the brokers in reference to purchasing 
property, was mentioned by us as, in our Judgment, a very desirable 
plece OB property to purchase, for the reason that it was all vaeant 
and was vet nearer to the improvements than any other square 
which he had in view. 

16 () What do you know of the negotiations for the purchase of 
the lots 1D square No. 158 ? 

A. I know about that just the same as I have stated about 

STE square L 15, except that I think that we designated that 

property later than we did square No. 115. We considered 

all property on Massachusetts avenue as desirable where it could be 
obtained at a reasonable price. 

ly Q. What with regard to the lots in square No, 150? 

A. Jusi the same as [ have stated in regard to square 115 and the 
lots in square Los. 

1S Q. In whose name was the title to these several purchases 
taken ” 

A. In the naine of ‘i \] Latta, trustee. It Was agreed that they 
should all be taken in the name of Latta as trustee, but he did in 
fact take the title to one piece of property, square 1O5. 1n) his OWT) 
name without the addition of the description of trustee. 

19 @. For what rensons was the title to this property taken in the 
name of J. M. Latta as trustee? 

A. Mainly for the reason that, inasmuch as the real purchasers 
were not to be known in this transaction, the property should not 
be taken in their names, but should be taken in the name of Latta 


as trustee. This was done upon the suggestion of the firm. 
or } , ‘ 
OO It was also suggested, either at the commencement or during 


the progress of the purchases, it would be more convenient to 
have the property in the hands of some person who was constantly 
In the city for the making of econvevaneces in the ease of a resale. 
which was contemplated | 

20 i. After the purchase of this property and up to December, 
1876, did the firm of Kilbourn and Latta render any services in con- 
nection with the property purchased ; and, if so, what were they ? 

A. lmmediately after the purchase of the property it was left with 
the firm of Kilbourn and Latta, as brokers, for a resale whenever it 
could be made, In our judgment, advantageously. While the prop- 


é 


- 
~a 
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erty remained in their hands in this way up, at least, to the first 
of January, 1877, and during that time as deferred payments on 
the property became due or as taxes became due, thev called 
upon us or some one of us for money, which was forwarded to them, 
which money they disbursed, and of this thev kept an account in 
their office, and from time to time from their books notified 
so8 us of future payments which within some short period would 
become due. [ know of no otner services which were rendered 
by the firm during that period. 
21 Q. Subject to what arrangement or agreement, If anv, were 
these services rendered, so far as you kuow 
A. I never knew of any agreement in respect to 1t prior to 1875. 
[ had understood that these services were being rendered by them 
as brokers in consideration of the property being left in their hands 
for sale, but, so far as I remember, nothing was ever said about it 
until some time In 1875, when | had a conversation with Kilbourn 
and Latta in reference to the property. ft was about 


: } } 1}. . , . 
Franeiseo and went to see them before rolng to talk over prospects. 


0 go to San 
o 

The prospect for sale at that time seemed somewhat gloomy, and 
thev stated that there was at that time no demand tor property 
of that kind, at the same time saving they thought business 
would revive very soon | said to them, and the remark was 
suggested by the tact that the sale of the prope rty seemed to be 
rather remote, that they were | 


a 

o 

od 
~ 


. F . } . 
some trouble In Keeping 


our accounts and receiving and disbursing our money, 


} 
3 Hs, atte nding to taxes, XC., and that wished LO know whether 
they supposed they were entitled to any compensation inde- 
pend bt ol the commissions (>t) their sales —that Is, the sale = which 
might be made. do now re member the exact language emploved, 
but it was substantially that, as [ remembe1 Mer. Kilbourn did not 


express any opinion, at least any positive opinion, in regard to the 


matter. Mr. Latta suggested that the firm were not only having 


some, and, as he represented it, very considerable, trouble, but that 
they would be very useful to us in disposing of the property, and 


that he thought they ought to be entitled to additional com pensa- 
tion. I think he made some suggestion also as tothe amount of the 


compensation, but that I do not remember, or at least I do not re- 
member what it was. [I think it was an increased percentage upon 
the sales of the property that were to be made, but I am not sure 
At any rate, I stated that I did not consider that the services that 
were being rendered were conside h it they were ho more 


{ 
than anv broker would render who had property in his hands 


} 1} } : 
lor sale, and that we ought not to be called Upon Lo pay any- 
yi . m yy sd , ‘ ‘ ‘ . . : . = . 
oo thi I 1 AaAaddItION tO the commissions which might be realized 


upon sales, and I stated to them I was satisfied any other 
broker in the city would be very clad to take 
their hands and do what they were do | 
have of selling it. There was very litt 
this subject, but the result of it was, and it ist 
distinctly, that they should go on and perform their services and 


‘ 


should charge us nothing for them except that if, as they then sug- 


Lhe property out of 
: ‘ 

- t] hance | 1] 

rtne Chahce he would 

e said In conversation upon 


hat which | remem ber 
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gested to be probable, we should require to make loans in order that 
the propcrty might earry itself thereafter they should charge the 
regular commissions upon making the loans, and also that the 
property should be left in their hands for sale and they should 
charge the regular commissions if sales were made. 

22 Q. Did this conversation relate to past services or to future or 
to both which you have mentioned ? 

A. It mainly related to future services. Probably it might in one 
sense have covered what had been past, but I do not think there 
was anything said in the conversation in reference to any charge 

for past services. I am very certain there was nothing said 
06] in reference to an annual charge for services. 
23 Q. Did you in this conversation or at any other time 
make any suggestion as to the amount of compensation ” 

A. Ididnot. I distinetly repudiated the whole idea of our making 
any compensation to them for these services, and if I did not say it 
directly I said sufficient so that it must have been understood by 
them that if they were insisted upon we would take the property 
and put it into the hands of other brokers, who [ was satisfied would 
attend to it in that Way. 

24 Q. When did you first learn that a charge for care’ and 
management of this property had been made or was intended to be 
made by the firm of Kilbourn and Latta? 

A. Either in the latter part of June or the beginning of July, 
1878. Mr. Sunderland and myself came on here from the Pacifie 
coast, and shortly after our arrival we requested that an account 
current should be made of all the transactions in respect to this 
property up to that date,and I will state that we had never received 
any such account as that sinee 1872. After some delay the accounts 

were rendered to us,and in the account which has been 
062 already offered in connection with the deposition of Mr. 
Sunderland we saw a charge for care and management, some 
sixteen thousand odd dollars. That was the first time that I knew 


anything of any such charge. I had never before that time heard 
anything said in any way intimating that it was the intention of 


the firm to charge us for services in the care and management of 
this property. We were both very much surprised at it. We went 
very shortly after and protested both to Kilbourn and Olmstead, 
and also to Mr. Latta, and toid them substantially that in our judg- 
ment the charge Was ahh outrage and that we would not Day it. 
stated to them at that time the agreement which had been made in 
IS75. Mr. Olmstead said he did not know anything about it. Mr. 
Kilbourn remembered there being something said about it, but did 
not think there was any agreement, and Mr. Latta said he remem- 
bered the conversation, and that there was no agreement made in 
that conversation that they shovla charge nothing for their services. 
Mr. Sunderland and myself then, before | went away, emploved Mr. 
WalterS. Cox asattorney to commence suit against the firm. 
363 & 364 Mr. Totrres (to witness): You do not know that fact. do 
you ? 
The Witness: Yes; I was myself at the office when we employed 


THOMAS SUNDERLAND ET AL 125 


him. Weemployed him to commence suit and recover back from 
the firm this amount, and also recover from Latta some amounts 
which had been charged by him, and also a suit by Mr. Sunderland 
to recover amounts which had been charged by the firm and Latta 
against him individually of the same general character, and when 
| left here it was understood that the suit would be commenced 
without any unreasonable delay. I wish to state also with reference 
to this agreement that I mentioned it to Mr. Sunderland shortly 
afterwards when I went to San Francisco, and neither he nor I at 
the time regarded it as of any considerable importance, because we 
did not suppose that if a charge was to be made for the services that 
it would have amounted to any considerable sum, as it was more a 
matter of book-keeping than of anything else, and that if we had 
em ploved persons who had no otber relation to the property that 


the compensation would have been very little. 


865 At this point the taking of testimony was adjourned til 
to-morrow (Oct. 19) at the same place 


IJ. JOHNSON. Eraminer 


Met pursuant to adjournment at the time and place named in 
said adjournment. 

Present: Mr. J. H. Ralston, for the complainants, and Mr. Enoch 
Totten, for the defendants 


Cross-examination of Mr. C. J. Hittyer by Mr. Torres 


IN () What is your business ? 
A. Iam a Jawver. 
7: (). Where do you reside ? 
A. I reside now in Washington. 
+ \ Q. How long since vou have lived in Washington before ? 
A. I lived in Washington from the fall of 1870 up to 1876. I 
lived in Nevada from 15876 up to six weeks «go 
i X Q. You are now a resident of the District of Columbia ? 
A. Yes. 
r tthe vear 


vO6 9X Q. Where did you live in the beginning of th 


6 XQ. Whereabouts ? 

A. On Capitol Hall, I think. 

7 X Q. How long did vou live there? 

A. I went there in 1871, [ think, or in the fall of 
sure which. I lived there till about 187 

SAX QQ. What was the business that Mr. Stewart, vour associate, 
was engaged in In 1872? 

A. He was United States Senator from Nevada 

9X Q. Is he a lawyer by profession ” 

A. Yes; he had formerly been my law partner before he came to 
the Senate. 

10 X Q. Where? 

A. In Virginia City. 


70. I em not 


, 
3 P 
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11 X Q. How did you come to select the northwestern part of the 
city as the place for investing money in the — 1872? 

A. Well, bv looking over the city and comparing that part with 
others it seemed to me as If the improvements would eventually go 
out that way, especially as far es residences were concerned. It was 
high ground. It was—a great deal of it—clear ground or occupied 

by very smell houses. 
OOF 12 X Q. Was it your suggestion, or whose was it, that vou 
should invest there? 

A. I do not know just how my opinion was formed about it. We 
talked the matter over considerably and I do not know on whose 
suggestion it was. 

15 X Q. Personally you were in favor of investing on Capitol Till, 
were you not? 

A. When I first thought of buying, in 1871, I was very favorably 
Impressed with Capitol Hill, but I rot out of that idea Very soo;n. 
We became convinced very soon that that was not the place to buy. 

l4 X Q. To what extent did you gentlemen expect to invest 
money In real estate ? 

A. I do not think there was any definite amount fixed, but we 
expected to invest very considerably. Mr. Sunderland at that time 
was a wealthy man,as I looked at it. He was worth from seven 
hundred and fifty thousand to a million dollars and Mr. Stewart 
was worth two or three hundred thousand dollars and I was worth 
a little. I was worth enough to want to make some investment 
and we determined to buy pretty largely, but there was not any defi- 

nite amount mentioned, so far as I know. 


368 15 X Q. In your answer to the eighth interrogatory§ of 


vour direct examination you state the terms of the employ- 
ment of Kilbourn and Latta. Will you state now where that ar- 
rangement was made? [| want to know the place where you were 
and the day when you did it, and I want to know the individuals 
who were present al the time the terms of the employment were 
concluded. 
A. The place was in the office of Kilbourn and Latta; the time I 
do not know exactly ; it was, I think, either in the month of April 
or the fore part of May, some time. I do not remember Just who 


were present when we first engaged them. We had a number of 


interviews about it, and I would not pretend to remember the de- 
tails of any particular interview. 

16 X Q. Were the terms of this business settled between you at 
one Interview ? 

A. L think thev were, so far as this—that in one interview we told 
them we intended to make these purchases and had concluded to 
employ them to do it. ‘To that extent I have no doubt it was set- 
tled in one interview; whether anything more than that was done 
at one interview, I could not say. 

17 X Q. Do you know how many interviews you all had _ to- 

evether ? 
O60) A. I have no idea, but there were a good many. 


Pee arg ettM -r ~ 
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18 X Q. Were Mr. Sunderland and Mr. Stewart present atthe first 
Interview ? | 

A. I could not say with certainty, but I think they were all pres- 
ent when we employed the firm 

19 X Q. Who did the talking on the part of Kilbourn and Latta? 

A. I have no recollection. 

20 X Q. Did you have a general “sit-down” and talk over the 
matter ? 

A. Ido not remember. It did not take much talking. We told 
them we would employ them, and they were glad of it. 

21 XN (). You told them that you had made up your minds to 
buy real estate and to employ them as brokers ” 

A. Yes. 

22 X Q. They were doing a great deal of business at that time, 
were they not? | 

A. There were the usual indications that they were doing a good 
eal estate business. 

23 X \. They were doing an active business ? 

A. | thought they were. 
24 X Q. They were going pretty actively about the city ? 

A. Yes. 

25 X Q. Do you know how many clerks they employed ? 
SYAL A. I do not know. 

26 X Q. There was at least one besides the members of the 
firm, was there not? 

A. They employed Mr. Bull as their book-keeper. Perhaps they 
employed others; I do not remember. ‘There was also a boy, I re- 
member, who drove a carriage. 

27 X Q. What do you know about the transaction through which 
you obtained square 195? I want what you know personally. 

A. Well, I only know this—that it was suggested by somebody, for 
some reason, that that square had better be purchased through Col. 
Berret or his brother; that he had some relations with the parties 
which would enable him to get it upon better terms, and it was 
determined that that should be done, and it was done. 

28 X Q. Did you consult Kilbourn and Latta or Olmstead about 
It ¢ 


aw 
o/ 


A. I think we did before any purchase was made. 
29 X Q. What did they say about it? 
A. I do not reeolleect what they sald. [ do not remember whether 
they approved or disapproved. I know that after it was cone either 
they told me or Sunderland told me that they had said they 
oi | thovght thev could have got it cheaper. 
30 X Q. How much did you pay berret ? 


A. My recollection is that we paid him a thousand dollars. 

31 X Q. Who were the owners of the square ? 

A. I do not know. 

02 X Q. Don’t you know now ? 

A. No; I think Riggs was, but I do not know. 

30 X Q. Did you pay more for that than for the other squares ? 
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A. Yes; we paid more per foot. I considered it more valuable, 


and so did my associates, so far as I know. 

04 X Q. What do you think of 1t now? 

A. I think very highly of it now. 

30 XN (). Do you think it was the best purchase you made ? 
A. I do not think it was the best purchase we made. | do not 
know, however, about our joint purchases. 

36 X Q. You were taken in a little on square 195, were you not: 

A. No. 

of Af () You do not remem ber that Kilbourn and Latta advised 


of ar 
against if al the price offers a 4 
A. I do not know that they did nor that they did not. 
Z 38 X (. Were you present in this city during the twenty- 


4 


three days within which all these purchases were made by 


, 


‘) 


vou gentlemen 
A. I was here during all that time,and I think also in the months 
of May and April before I was here, for I think the employment of 
the firm of Kilbourn and Latta commenced as early as the first of 
May, and perhaps in April. 
oo XN Q. Of what year? 


A. The year 18, 2. [t was some time after that before we actually 


bought any property. 

10 X\ @. Did you make any efforts in any way to make yourself 
acquainted with the value of real estate in Washington ? 

A. In a general way I did, but not in detail at all. 

ti XN Q. Did you personally examine these various purchases be- 
fore concluding sale? 

A. I personally examined all the larger ones and knew generally 


the location ot the smaller ones, DUE whether | examined the par- 


ticular locations of the smaller purchases [ could not Say. | think 
not in all cases 

12 X Q. Pid Mr. Stewart ? 

A. | think he knew just what I did about it. Of course, he had 

seen all this northwestern part of the city and knew generally the 

locations of the lots which we purchased. 

O10 lo XN (). [In allthese various purchases you reli d fina 
upon your own judgment, did you not ? 

A. We relied finally on our own judgment as to whether we 
should buy or not. I should say that in coming to that determina- 
tion we did not rely fully on our own Judgment as to the particular 
purchase. 

44 (J). Do you remember the circumstances connected with the 
purchase of square 108? 

A. only remember that We thought property 1 that neigh bor- 
and that we talked jt over with the rm of Kilbourn 


hood desirable, 
and Latta, and they agreed with us, and that we requested them to 
see what lots could be purchased and to negotiate concerning the 
price. 

45 X Q. Did not you know before you made these purchases that 


those lots which you did buy were standing in the name of Olm- 
stead at the time? 
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A. I did not. 

46 X Q. Do you not know it now ? 

A. I do not. 

47 X Q. You never stopped to inquire who the owner was, did 
you t 

A. I did not. 

48 X Q. You stated in vour direct examination in answer to the 
twentieth interrogatory substantially that the firm of Kilbourn and 

Latta up to the year 1876 did not render any service about 
374 this property which stood in your name. Were you here 

from the time after the conclusion of these services up to 
S76” 

A. I said in my direct examination just at what time I was here 
in Washington, and said two or three times I was away from Wash- 
ington during that period. 

19 X Q. You were away most of the time during that period, were 
you not, between 1873 and 1876” 

A. No; I was here most of the time. 

50 X Q. Who looked after the taxes and took care of the old ma- 
terial during the progress of the street improvements under the 
Board of Public Works? 

A. So far as old materials are concerned, I did not know at that 
time that there were any or that anybody looked after them. ‘That 
was a matter of no great Importance. As to the taxes, | presume that 
the officers looked after the assessment of the taxes, and that the firm 
of Kilbourn and Latta paid them. 

51 X Q. Who looked after the assessinents to see that the board 
of assessors did not overestimate or overvalue the property f 

A. I did not know then and do not know now that anybody did, 
and I thought then and think still that nobody could influence that 


} 


question very much in r spect to that class of property. As 
379 | understood the system of assessing property, property in the 

same neighborhood must be assessed at the same values, and 
[ did not suppose there was any room for representation or influence 
about it. 

o2 X Q. Do you not know as a matter of fact that they were not 
assessed alike in any degree and that some pieces of property were 
assessed at a small value, while adjoining proptrty was assessed at a 
high figure? 

A. I presume, although I do not know, that different values at- 
tached to different lots in the same square, according to the position 
of the lot, but I never supposed, and do not now, that there was any 
arbitrary distinction made by the board of assessors 

53 X Q. Do you know that excessive values were put upon some 
of your property and that the valuations were reduced upon the 
representations of Kilbourn and Latta? 

A. I do not. } 

54 XQ. If such a thing was done by them you know nothing 
about it ? 

A. I do not. 

Oo X (J). As a matter of fact, your association has never paid any 

]7—158 
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; —— 7 ] a da — 
commissions to Kilbourn and Latta and Olmstead, unless it is the 
2:> } ’ ‘ 


} e " } ' } . : | Py ’ ‘ *s4> er 
little item of three hundred and thirty-nine dollars on square 67, 


ah A. That is the only commission that is charged in their ae- 
count, and, so far as I know, the only one that was paid di- 
rectly by us upon the purchase of that property. 

56 X Q. Were you under any obligations to confine yourself to 
the services of the firm of Kilbourn and’ Latta in making your 
purchases”? 

A. We were not 


57 X Q. And they were under no obligations to serve vou unless 


they wanted tO 7” 
A. They were not—that is to say, that at any time we could have 
said to the firm that their services were no longer required, and at 


| 


any time they eould have said to us that thev did not propose LO 


58 X (). Well, this purchase of square 195 was in the midst of 
theiremployment Were you under any obligations to go to them 
at that time’ 

A. I think probably we were under no legal obligations, but 
under what might be called moral obligations, to consult with them 
about it before FOINL LO any other brokers, and [ think we did: and 
It was only for speelal reasons that we wenl to anybody else in reter- 
enee to the purchase of that square. [ did not know inyself at the 
time what those reasons were definitely : 

SON () \\ | 
Old A. [ presume it was paid by Kilbourn and Latta, but IT do 
hot Kno 

60 X . Who agreed to pay it—vyou or Mr. Sunderland ? 


} } } } > +) 
10 pald that thousand dollars to Berret* 


A. [do not remember. We all agreed to do it. Berret was to be 
paid colInmission [le acted as our agent in that matter, as he rep- 


resented lie could get the property at a cheaper pri ( than we could 
otherwise get it, and we thought that was so 

61 XN Q. Were vou aware that the firm of Kilbourn and Latta or 
the three gentlemen comprising that firm were interested in buving 
and selling real estate on their own account at the time you were 
purchasing” 

A. I was not 

62 XQ. Did you know they were interested in the real estate 
assoclation known as the Real Estate Pool ? 

\. I did not know it 

65 XQ. Did vou know thev were interested in the association of 
which the Tlon. N. P. Chipman was chief member? 

A. I did not. [ knew they were purchasing for a real estate pool, 
but I did not know for a lone time afterwards who composed that 
pool, nor that the firm of Kilbourn and Latta had any other con- 
ion with them than that of brokers. They did not so 
ais State to me As far as Chipman was concerned, they said 

they had some orders from him for the purchase of real estate, 
ll I knew about it. I took no pains to inquire about 
it and knew nothing more definite than that. 
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O-4 \ (). What Was the condition of the real estate market 11) May 
and June of the vear 1872 in this city i 

A. Well, I think that during those months 1 was quite lively, but 
[ think we did a good deal to make it lively: outside of ourselves 
and this pool, | did not know of anybody at that time that was mak- 
ing large purchases of property on speculation, and I have never 
been able to learn that there was anv great purchasing of real es- 
tate—that is, unimproved real estate—outside of our own purchases 
The firm of Kilbourn and Latta represented that things were very 
lively. | 

65 X% Q. Did vou not think they were? 

A. I did not atthe time. I thought they were pretty lively ; but 
when we stopped buying I think the excitement pretty much died 


%,? ryt ' ine |e mm = g a 
66 X Q. Then the real estate market only lasted twenty-three 


A. Well, I do not think, so far as I knew, that there was anybody 
particularly anxious LO buv after ve stopped. 

7 (y( X () Did vou watch the publication in the daily papers? 

NO: | only Knew what I heard people Say. 

68 X Q. Ingersoll was buving pretty extensively about that time, 


A. No, sir; T never heard the name of Ingersoll nentioned in con 
nection with the buving of real estate. ILe might have bought, but 
[ knew nothing of it Hea long time afterwards b ght property 
south of square 115 <> 

69 XQ. Was there not a man by the name of Benjamin F. Gil 
bert who was buying extensively ” 

A. No. 

10 x () Was not (reorge burg SS Maning pre LL Lie AVY purchases 


about that time ? 

A. No; not tomy knowledge. 

41% (J. Do you not know that a man by the name of James M. 
Orms was buying very extensively at that time ? 

A. I never heard of it at the time and do not know it now. 

72 XQ. Don’t you know that Boughton and Moore and Bouton 
and Merrill were buying very extensively ? 

A. I did not know it then and I do not know now. 

io XN () Don't you know that a large amount of real estate was 

bought by John N. Hubbard at that time ” 

OSU A. J] never knew anvthing about it, and don't now. 

74 XQ. Don’t you know that the houses near the Catholic 
church, called St. Aloysius church, were built up: during that period 
of time, along in 1871 and 1872” 

A. I knew there was a good deal of building going on up that 
way. 

72 X Q. Shepherd was building all over the city at that time, was 
he not ? 

A. I should have said that he Was building In the northeastern 
part of the clty, but | am not certain of it. 


} j } , 6 


76 X Q. Moses Kelley was buying real estate, was he not 
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A. That I did not know anything about. 

77 X Q. BR. M. Hail was engaged also in the business of buying 
and selling real estate just at that time, was he not? 

A. Perhaps so. I don’t know anything about it, and did not then. 

78 X Q. Do you know, or don’t you know, that it Is a fact that 
there were more transfers of real estate during the year 1872 than 
ever before or since in Washington t 

A. No; I did not know the fact. 

TX (). Do you know 1t now ? 

A. No; Ido not know it now. I have never examined 
v5] into it. It might be so and it might not, so far as I know 
80 X Q. Well, you think, then, that Kilbourn and Latta 
were doing a lively business for your association, and that was all, 
do you? 
A. Well, I think our business made considerable of the excite- 
ment with them. 

81 X Q. Then their excitement only lasted twenty-three days. 
Shortlived happiness, was it not ? 

A. Well, it lived twenty-three days, according to that. I don’t 
know whether it was shorter or longer than that. 

82 X Q. You have had your attention invited one way or another 
to a conversation between you and some of the members of the firm 
of Kilbourn and Latta about the compensation which they should 
or ouglit to receive for their services connected with your business, 
and that this conversation took place in 1875 or 1876, or about that 
time. Do vou remember a conversation where it was proposed to 
make a charge of one per cent. for the services of Kilbourn and 
Latta? 

A. Ido not; and there never was any such conversation with me. 

$3 XQ. Was there ever any such proposition made to you or 
statement that 1t was worth one per cent. on the purchase price 

of your property to do what they did for you during the 
082. time of the purchase, and what they did after the purchase 

was made in taking care of your business and your property 
here? Was there ever any such conversation ? 

A. ‘There was no conversation of any kind ever had by me, and,so 
far as [ know, by my associates in reference to the matter, except the 
one which [ spoke of in my direct examination, which was had in 
L870. 

S4X (). Well, what was that ? 

A. It was as I stated there. The subject came up in connection 
with our talk about the chance of selling the property, et cetera. I 
do not remember the details of that conversation. It was very 
short. I don't suppose it occupied tel. minutes altogether. [t was 
not a matter | attached a greal deal of Importance to, and at the 
time I did not suppose the firm did, but it ended in an agreement 
that they would go on and keep these amounts and proceed to dis- 
burse this money as they had done without making any charge to 
us except the regular commission upon loans that they might make 
for us and regular commissions for the sales 


). 
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85 X Q. Did you expect to be borrowers of money when you em- 
ploved, as you call it. the firm of Kilbourn and Latta? 
888 A. No, we did not, when we employed them. 
S6 X Q. Then there was nothing said as to their securing 
loans for your benefit ? 

A. No. 

Si XN (). You complain in thus proceeding that these gentlemen 
made profits by selling you land; now, you say that was not part 
of the arrangement nor allowable by the terms of it, and you also 
say that they were to get their commissions of somebody else; so 
you expect to employ them without paying them ? 

A. No. We employed them and agreed to make them our brok- 
ers for all this property, but either at the time of the first employ- 
ment or shortly afterwards, when the subject come up, they stated 
that they could after get commissions from the sellers which would 
be deducted by them after they had fixed the price they Intended 
to stand upon, and that where that could be done then they would 
not charge us a commission. They did not represent nor was there 
any reason for us to infer from that or from anvthing they said that 

they expected to stand in any confidential relations with the 
354 sellers of the property or their agents, but they represented 

‘to us that in all cases they dealt with’ the sellers at arm’s 
length, and that it was after thev had got the sellers down to their 
lowest price that they could get them, to take off the commissions 
which would reduce the purchase price of the property to us. 

SS XQ. How long after the proceeding had been started was 
this? 

A. IT cannot say: and I will say further that until their account 
came in I had no idea myself as to what cases they had charged us 
commissionsin. I know nothing about it except what I learnt from 
the account. 

S89 X Q. Well, vou found out from the account that they only 
charged you three hundred and thirty-nine dollars ($339.00), did you 
not ) 

A. I found that they only charged us commissions on one piece of 
property. 

90 X Q. You never made any complaint on account of the ab- 
sence of commissions, did you , 

A. No, I did not. | 

91 X Q. You spoke in one of your statements in answer to the 
twenty-first (21st) question about future services of the firm. What 

future services did you meat when you sald that? 
ISO A. I meant their services in the future in doing just what 
they had been doing, and possibly, as was contemplated then, 
In making loans for us. About that time we had begun to think the 
property should take care of itself 

92 X Q. You did not intend to sell immediately, did vou ? 

A. We intended to sell the property. We bought it and put it 
into their hands to sell just as soon as there should be a satisfactory 
profit. 

95 X Q. Satisfactory to whom ” 
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A Satisfactory to us. The firm constantly thought or represented, 
and I presume thought, thatit would not at any time be long before 
business would revive and property cote Into the market and we 
would be able to sell ata cood profit. 

94 N Q. When you went to Europe did you order them to sell ? 


93 A (). Did you order them not to sel] 4 
A. No. 
96 X Q. What did you tell them ? 
A. We left the property in their hands for sale as brokers. 
ooh pore suming whether it was said or not 
97 X question (interrupting). You are sure about leaving 
the property in their hands for sale, are you? 
A. Vv Ss: | Was goIn?g LO Say, presuming whether it Was said or not, 
that they would not sell without consulting us. 
98 X Q. Did you leave them power of attorney to transfer the 


property ¢ 

A. No; no written power. The deeds were taken in the name of 
Latta to avoid powers of attorney, and TI will state furthermore, in 
that connection, that at the time I went to urope there were two 
other pieces of property which Sunderland and [ ow-ed and which 
had been bought in 1871 by Stewart and myself, which, upon sug- 
gestion of Latta, was also put in his name for the sole reason, as he 
represented and as influenced me, that when sales should be made 
conveyances might be made conveniently without getting the signa- 
ture of myself and of my wife, who was also in Hurope. 

99 X Q. Well, your idea was wheu you went to Europe that you 

were leaving the property In their hands with the liberty of 
O87 —s dickering for a sale, and if a suitable offer was made they 
were to advise you of it? 

A. Yes. 

100 X Q. Now, don’t you remember, as a matter of fact, that when 
you went to Europe you told them that the property was not for 
sale? 

A. I do not remember any such thing. ‘The property was bought 
for sale. 

101 XQ. Did you not tell them to hold on for a time? 

A. Possibly we did. 

102 XQ. And while vou were in Europe and holding on the 
pane eame and vou could not let vo? 

A. I do not know that we wanted to let go. 

10S X Q. You could not have sold it anyway, could vou? 

A. Not for anv profit that would have been satisfactory to us. I 
am quite sure of that, or we would have done it. 

lO4 XN Q. You sav that in 1873 you repudiated the idea of com- 
pensation to the firm. What do you mean by that? 

A. Just what | Say ; that | totally rejected the idea that they 
should charge us anything for what they were doing in that matter. 

lL did not consider that they were doing more than brokers 
38S usually did or would do when they had property left in their 
hands for sale. I considered the service very slight, and if 
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anything had been said about amount of com] ensation I should not 
have supposed that, independent of the ‘question of this property 
being in their hands as brokers, that for doing what they did they 

could have charged any considerable sum. 

105 X Q. Who at that time spoke of compensation ? 

A. | spoke of it. and it was the first | ever heard said On that 
subject. 

106 X (). To whom ? 

A. Either to Nilbourn and Latta or both. 

107 X Q. De vou remember where they were? 

A. In the back room of their office. 

1OS NX (). Did they both insist on compensation 4 

A. No: my recollection 1s that Mr. Kilbourn did not. [ do not 
know exactly what he did say, but I think he did not insist upon it. 

LO9 X (). lle did rot Say he would work for nothing, did he? 

A. He did not consider it working for nothing, and he thought it 
would be better to do that than for us to put the property in other 
hands. | 

WON \). How were they to derive any cood out of holding 
389 this property,which they could not sell” 

They expected to be able to sell it, and it was considered 
by them as it was by us that some time or other the property would 
be sold. It might be within a longer or shorter time. 

111 NX (). Don’t you know as a matter of fact in the history of this 
city since 1871 that every owner of property had to be on the alert 
in order to save himself from being very seriously damaged either 
in the Way of excessive assessment, excessive taxation, carrying 
away of property, excessive price for grading and the cutting down 
of streets and the raising of them up? Don’t you know that it re- 
quired a man’s attention pretty close to keep himself trom being 
pretty seriously hurt during that period ? 

A. I did not think that it did; I did not think so at the time, and 
[ do not think so now. I do not think there was anything, or at 
least very little, that the owner of property could do in reference to 
anv of those matters. 

112 X Q. Don’t vou know as a matter of fact that large claims 

were made out against the District government for damages 
o90 to your property and were pre tain d and prosecuted by the 

firm in your behalf? When I say in vour behalf I mean in 
behalf of you and your associates. | 

A. I know that Mr. Olmstead told me that we could make out 
claims; just what he did about it,if he did anything, I do not know. 
| remember his speaking to me about it, and whether we got any- 
thing or not I do not know, but we have no credit for anything. 

> XQ. What do vou know personally about withholding those 
deeds from record ? 

A. At the time I never thought anything of it. I supposed, of 
course,if we wanted to see the deeds we could see them, and when | 
heard they had been put upon record at a later day it never struck 
me as being improper in any way, and it would not at all now, ex- 
cept for what I have since learned of the way in which this property 
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was held by this firm, and I think now that they would a little 
rather not have had us see those d eds, and they so talked to us 
that we did not care to see them. , 
114 X Q. Did not you know the fact that the other deeds of 
Oo] property they were buying were withheld in the same way ? 
| do not think I knew it. I might have known it. 

115 X% Q. Was not the matter discussed In your presence ? 

A. I do not know that it was. I have no recollection of any such 
thing being discussed in my hearing, but I will say that if it had I 
should likely have assented to its propriety. 

116 X Q. Did you ever ask any member of the firm for the privi- 
lece of looking ul any account or any book showing the purchases 
made by you gentlemen ? 

A. I did not and, so far-as I know, none of my associates did. 
The truth is we trusted that firm very implicitly in this matter. 
We allowed them to do this business. We supposed them to be at 
work for us and we made no inquiries, perhaps not as many as 
prudent men ought to, but at the time we had no suspicion that 
anything was or could be wrong about it, and consequently we did 
not ask to see any papers and we left our money in large amounts 

in their hands. Sometimes there would be fifteen or twenty 
392 thousand dollars or more of money belonging to us in their 

hands unused, and when [ went off to Europe I left about 
thirty thousand dollars which the firm had the privilege of check- 
ing upon. I told them what I wanted done with it; that it was 
partially to make payments on my house. I only say this to show 
the sort of relations which existed between us and that firm; and I 
Say further thataf Ll had thought it necessary to look into their 
deeds or papers they would never have been employed by me any 
longer. 

jy me i). Thev rendered an account for all this money, did they 
not 

A. They rendered an account which I presume showes correctly 
how this money was spent. 

11S X Q. They rendered other accounts, did they not? 

A. They rendered an account in 1872, which has been introduced 
here, in reference to the purchase of the property. They rendered 
an account In November, 18738, which showed the receipts and dis- 
bursements from the month of May, LS75, up to the month of No- 
vember, 1873. | think it was about forty-one thousand dollars 
($41,000.00). Besides that they never, to mv knowledge, rendered 

any account until 1878S. | 
9S 119 XN Q. Do you know anything about efforts being made 
by the firm to keep the real estate market from breaking 
down ? 

A. I believe they did work like all other brokers to try to keep it 
up. Ido not know of any special services they rendered in that 
respect, except that they tried to keep real estate prominently before 
the public, and, so far as I could see, they did more in that line than 
any other brokers. 

120 X Q. Wasthat at the time of the panic? 
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A. All the time that the firm lasted, so far as I know. 

121 X @. Do you know when the firm was dissolved ? 

A. Ido not. I received a notice from Mr. Latta in 1877, in the 
form of a letter, in January, saving that the firm had dissolved. 
122 (J. Hlow long after you received that notice from Mr. Latta 
was it that vou received the accounts from Olmstead in relation to 
the business done by Kilbourn and Olmstead for your association ‘ 

A. My impression is that Mr. Olmstead sent me an account in the 


? 


; 


fall of 1877. [I do not know of any before that, and I know from 

that account and the letter he wrote I wasa little confused as to how 

the business Was being managed by the firm—as to how they had 
divided it up. | 


ood 123 X Q. In making these purchases along in June, 1872, 
notes were given for the unpaid part of the purchase-money, 


were they not? 

A. Some of it. 

124 XQ. Who signed those notes’? 

A. Mr. Latta, either as trustee or, as he did in one instance, as an 
individual. The arrangement was that he should sign them all as 
trustee and it was his suggestion that he should doit. He suggested 


that us he took the title tO himself he should mInake these notes, and 


in reference to square 195, 1 think, to the extent, | should say, in all 
of perhaps one hundred and twenty-five or one hundred and fifty 
thousand dollars 

125 X Q. You were duly notified by the firm when these notes 
were about to mature? 

A. Yes, sir. 

126 X Q. When did you first make default in the necessary money 
to meet these notes ? 

A. I do not think we ever made any substantial default. Up to 
July, 1S76, ull the money Was sent which they sald they needed 

That is my impression about it. Until July, 1876, I think 
390 they had all the money they needed directly from Sunderland 
and mvself, and after that. We had said to them before that 

we did not want to put any more money into it than we could help 
We thought 1t would be best for us to borrow on the property enough 
to carry it on, and had requested them to do it, and shortly after, 
along in the fall of 1876.they made a loan of hityv thousand dollars 
($50,000) from Mr. Jeffries. | 

27 XQ. Did vou pay them anything for that? 

A. We paid somebody five hundred dollars ($500) commission 
for that loan, and | Suppose it was to the person who did the 


business. 

128 X Q. Do you suppose it was paid to Kilbourn & Latta? 

A. I don’t know who did the business. I know we paid some- 
body. 

129 X (). What became of the notes? 

A. ‘There was ho difficulty about any of the notes. 

150 XQ. Why? 

A. Because the property was at all times ample, doubly ample, 


15—I155 


1 «¢) 
Lod 


so considered by the holders of the notes. 
We had paid a great deal of Money Upor this property besides 
74,so that all there 


was due was small in amount compared with that whieh had 


} 1 7 
trebly ample, and it was 
396 the cash payments during the vears 75 & 


} 


heen pald. 


13] \ () Don’t vou know, as a matter ol fact. that many holders 
of these notes pursued Latta XN Kilbourn X Latta for payinent 4 

A. I don't believe they ever did, except to ask for payment. I 
Dave no knowledge Ol any dnhnovyaltce about It exXce Jot at some time 
when a note was not paid the parties asked for their money, but 
Kilbourn & Latta did not pay any money nor were considered the 
responsible parties. Phe firm were not considered to be owners of 
any property, and Mr. Sunderland was a wealthy man. at least as 
late as 1S76—was worth at least a million of dollars (81,.000.000), 
There could not have been any difficulty to the firm, and instead of 
Its being, as they say in their answer, an injury to their credit, I 
think It Was a Treal advantage to their credit 

loZ XN (). Is it al) advantage to the credit of a firm to havea note 


4 
dishonored 7? 
te + 7) 

A. The notes were not theirs. 
153 (). They were signed by Mr. Latta, were they not? 
OOF A. ‘They were signed by himas trustee; therefore it was no 
| LO have them dishonor d. 
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54 \ (). ILlow do you know, as a matter of fact, they were not 
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gy about it. All they ever said was that 
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would telegraph us for 
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money. 
er x ) You Say Vou 


: ald no money out 7 
A Paid no monev out Ilhh One Way, but thev had money of ours in 


their hands. 
156 X () Did they ever raise money to ease alone these notes ? 
A. They hever, to my knowledge, raised a cent; I do not think 
they had anv money to raise 
137 NX. @. Do not the acco 


} 


ints show that the five hundred dollars 


_ 


4 
COMMISSION Was pald 
A. ‘Their account shows that the commission was paid tO Jeffries. 


+) 


15S AN (). ls not that account correct 
t Jeffries should charge commission when he 


} 


le the loan. I did not, however, ear rilsiaaie sal 
e the loan did not, however, enare anything about 1t. 


made | re a 
Ia) XQ. Did not Jeffries loan the money as trustee? 
398 \. | do not know; I have no doubt Jeffries got the five 


hundred dollars if he did the business; if he did not, the 

firm did. 
140 XN Q. But the firm did not get anything for making the loan‘ 
A. We were charged the full price anybody ever is for making a 


« 


; 


a ldoan, and pald it 
Adjourned to meet at Mr. Olmstead’s ofhiee, No. 1426 New York 


; ‘>> 
avenue, at 2.00 | 


. mm. on Puesday, October 25th, 1881. 
J. J. JOHNSON, 


kxaminer in Chance ry. 
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399 Mr. C. J. Hitiyer reealled. 
Redirect examination by Mr. J. H. Ratston: 

1 @. What do you know with regard to the employment of Mt 
Cox to bring suit against Kilbourn and Latta, and the reasons for 
the Suit not being brought 

A. I have stated all that | know in regard to the employment of 
Mer ClOX, W hie 1} Mr Sunderland re turned tothe Pacific coast where 
[ was he told me that the suit would be commenced, and I supposed 
that it had been commenced. teres some time in 1I8S79. When I] 
ame back. here I found that Mr. Cox had gone on the supreme 
1. The papers had been left with Messrs Hanna and Jolinson. 
ier employment of ‘attorneys until 


7 


. 
be 
ja rmined not to make any furt 
| went back and saw Mr. Sunderland, who was at that time expect- 
ing to come on to Washington alwavs within a few weeks, but some 

thing occurred to detain him. In 18801 eatne on mvself 
LO) again and then gotthe papers from Hanna and Jobnson and 

took them to Matt. Carpenter and employed him to commence 
ts against Mr. Latta out in Indiana, whom I then considered 
thie responsible party, and those suits were commenced about that 
time The sults 1) lndiana Were commenced avalnst the firm, but 
with no expectation of getting service upon anybody except Mr. 


. ? } : | | 
Latta. After directing those suits to be commenced I returned to 


the Pacifie coast and remained there unt | about the first of May this 


Dy Mr. SUNDERLAND 


z ). Do you remember, 1n my room at the Arlington, In the suin- 
i 


mer of 1878 shortly before you left for the Paeifie coust, in conversa- 
tion betwe Cli US Ob) OF side and Koilbe urn and Olmst ad on the other, 
as to the items the 1) df) dispute by tween us 7 If vou do, State what 
that conversation was and what was said 

A. Yes; | remember the conversation substantially as stated by 
Mr. Sunderland in his question. 

3 (. If you can remember the conversatiol and what was said by 


sige gage” 
any one party, ¢ ither one of the defendants or both, | would 


-_ 


} 
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l 
1()] like to have vou state it. Furst. how did the conversation 
Come uy) 
. ' : ; in 
A. was about volng aw: iV LO Lhe Pacific COast And We had Deel) 
} 
K 


Loo Ing over our accounts for two or three weeks in your room at 
the Arl beton. In the afternoon of the day l was Pong, toward 
evening, kX ilbourn ind mstead came into the room. Il do not re- 
member the exact words which introduced this subject, but I know 
that it was introduced and that we stated to them that we consid- 
ered the charge to be totally unwarranted, and I asked them if they 


did not reme nber a conversation with Ine 1h Sioa ll) Which It Was 


} } ' + Oa , ] } a ' * ‘ ao ; t 1 ‘ Pes 4 
expressiv agreed that they should make no Charge [ol what the 
’ . ] ; . ? Lay : } 7 1 , 7 ? } ‘} “| NI ()dirn 
Were GOINg excep OV COMMISSIONS Upotl hPoOanS OF sdiCs Ay © iin- 


, 7 ? } } ’ , 
: 1] it ao rat +hr > lr» (1° ; sot cr 
stead. as [ recollect. stated that he was not thie re and Knew nothine 


about it. 


4Q. What did Mr. isilbourn say’? 
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6 Q. What rm did vou purchase In connection with them ? j 
A. squ: ire No. 156. . 
7 (). Hlave you an account there which shows that ? [ 
A. [ have (pr ducing paper). . 


5 (). W hat IS thi: al paper r 
A. Itaus an account 1 ndered by the firm of Kilbourn and Latta 


in the month of June. 1872 


Mr. Hinntyer: I ask to have it attached to the deposition, to be o A 
offered in evidence, and mark it ‘6 Exhibit A.” 


J (). Does this account whieh you have handed to the examiner 
show the parcels of property purchased ? 
Objected to by counsel for the defendants because the ac- 
(O07 = =©60count speaks for itself, and for the further reason that if 
appears to be an account signed by James M. Latta and not 
Kilbourn and Latta and Olmstead. 


A. It contains all the property that we purchased jointly. 

10 QQ. What were the cash payments made on that property 

A. A little over a hundred thousand dollars. 

11 (). Have you an account showing that? 

A. Yes. ‘There was paid in by Stewart, Hillver, and myself dur- 
ing the months of May and June, IS72, one hundred and seven 
thousand six hundred doll: ars and SIxty v-six cts. (8107,600.66). On 
the 27th day of June, 1872, I took on my individual account certain 
lots which have been charged to us jointly, reducing the cash pay- 
ment made by Stewart, [lillver, and myself to one hundred thou- 
sand eight hundred and fifty-five dollars, $100,855.00. 

12 (). Have you an account rendered by the firm of Kilbourn and 
Latta showing a cash payments made on account of the purchase 
of that properl 

A. I have; a it is (producing paper). 


‘> 


Mr. Hittyer: [I desire to offer in evidence this paper in 
lOS =o writing, and ask that the same be filed and marked “ Ex- 
hibit B.” 


13 Q. At what time was it rendered ? 


Mr. ‘Torren: I wish to note the same objection. It seems to have 
been signed by James M. Latta. 


A. I do not remember the time at which the last account, marked 

‘exhibit b,” was rendered, but the “a account, marked “ Exhibit 
A” was rendered on or about its date, June 27th, A. D. 1872. ;” 

14 Q. Did you make these sasnebasiel directly or through the : 
agency of a firm of brokers? 

A. They were all made through a firm of brokers. 

15 Q. What was the name of that firm ? 

A. Kilbourn and Latta 

16 Q. Under what arrangement or agreement was the firm of 
Kilbourn and Latta employed in respect to making these pur- 


*) 


chases * 
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Mr. Torren (to Mr. Hillyer): May I ask if that arrangement was 
In writing ? 

Mr. Hittyer: It was not, so far as I know; but the witness will 
state in his answer, I presume 

Mir. Torren: | object to verbal testimony as to a contract of that 
kind 
109 A. We went to them as real estate brokers and employed 

them to purchase for us such real estate as we might POT 
out to them or they themselves might designate, 1f the same could 
be purchased at a price such as should be recommended by them 
and if such price when reported to us should meet our approval. 

17 ). Were these purchases made under that arrangement ? 

A. They were. 

LS () Did vou, or to your knowledge did either of your associates. 
have any communication with any of the owners of the property 
from whom you bought? | 

A. [ did not, and know of neither one of my associates ever 
having any communication with the owners or sellers of the 
property. : 

19 Q. What was the reason for this? 


4 
Mr. Torren: | object to that question. We want the facts about 
the matter and not the reasons of the witness or of anybody else. 


A. There were two reasons. First, so far as I know, it is not the 
custom when a purchaser employs a broker to buy real estate for 
him to communicate with the oOowher or seller : and, second, we were 

specially warned by thefirm not to have any communica- 
110 tion with the owners or sellers of the property. 
20 Q. What reason was given by them for making this 
eaution ? 

A. They gave us a reason that if we attempted to make any ne- 
gotiation with the owhers of the property that they would put up 
the price on us, and when we bought we would have to pay more 
for the property. 

21 Q. It seemed reasonable to vou, did it? 

Objected to by Col. Totten, counsel for the defendants, on the 
ground that it is immaterial. 

A. Yes; I was satisfied with the reason. 

22 Q. Did you have any other agents for the purchase of any 
portion of this property except the firm of Kilbourn and Latta? 

A. We had no other agent or agents in the purchase of any of 
the property except a portion of square No. 195 

25 Q. What were the faets in respect to that? 

A. 1 was informed by either Mr. Stewart or Mr. Hillyer that 
those lots in that square could be purchased on better terms through 
an outside broker than through the firm of Kilbourn and Latta. 

24 Q. Who was the broker? 

A. I learned afterwards that it was Col. Berret 
41] 25 Q. Did the firm of Kilbourn and Latta know, at the 


F 
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time, of the employment of Mr. Berret, in reference to this prop- 
erty? 

A. do hot know that they knew it before the purchase Was made. 
They knew it afterwards, and the money for the cash payment went 
through their hands, and they attended to the searching of the title 
and the execution of the papers. : 

26 Q. With that exception, l understand you that all the property 
was purchased through the firm of Kilbourn and Latta in the manner 
you have mentioned ” 

A. It was. 

27 Q. Did vou ever know of the firm of Kilbourn and Latta or 
either member of it being the sellers of any of this property ? 

A. I never knew or learned anything of it until during the pres- 
ent year. 

28 (Q. Did you know of their being in any manner interested in 
the sile of the property otherwise than as brokers iq 

A. I never knew them to be interested in any way In the prop- 
erty‘or in the sale of it, except “us brokers for us. 

29 Q. Did they or either of them ever give you any information 

or any intimation that they were interested as sellers or 


} ) 


412 with the sellers in the property ° 
A. Neve i. 
3 . What was the arrangement about compensation with the 
firm of Kilbourn and Latta for making these purchases ? 
A. The firm told us that very often they could get commissions 
er of the property | that when they could rel commMis- 


from the sell 
he seller they would charge us no commission ; where 


sions from t 
they could not get a commission from the seller we would pay com- 
MISSIONS. 

ol Q. Did they represent to you or did you understand from this 
that the firm were o1 proposed to be the agents 1) any case ol the 
sellers of the property ¢ 

Mr. Torren: [ object to that question because it is immaterial 
what Mr. Sunderland’s understanding was. 


A. They never so represented or intimated to me. 

5 (). Was if State d 1 what Way they would be able LO charge 

commissions for the sellers?’ If so, explain what was said upon 
that point. 

A. My recollection is that they stated that very often when they 

got the seller down to what he said was the lowest price 

cis that he would take for a particular piece of property they 

could then get commissions out of that price 
33 Q. And that would amount to so much reduction to yourself 


and your associates ? 

A. Yes, sir. 

ot | ). What were the inducements which led to the formation of 
this enterprise by vourself and Hillyer and Stewart to purchase this 
property ° 

A. One was the active prosecution at the time of public improve- 
ments, including streets, and we had come to the econelusion that in 


— 


= 
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the northwestern part of the city, where we purchased all the prop- 
erty which we cid purchase, property was comparatively lower than 
in other parts of the city, and we thought it must advance there 
within a short time. 

30 Q. What knowledge did you have of the values of real estate 
in the city at the time you commenced to make these purchases ? 

A. Personally I had very little knowledge of the prices of prop- 
erty anywhere. I took the opinion of others, and particularly the 

opinion of the firm of Kilbourn and Latta. 
114 36 (. Did you at any time before or during the time that 
these purchases were being made investigate or attempt to 

investigate the price at which any particular piece of property could 
be obtained otherwise than from the statement of your brokers, Kil- 
bourn and Latta? 

A. I did not, unless it may have been the price of the lots pur- 
ehased in square 195. 
37 Q. What was the character of the relations between you and 
the firm during the period in which these purchases were being 
made? 

A. ‘Those of principal and agent. 


Mr. Torren: I object to that answer. It is a conclusion of law 
and not of fact. 


38 Q. What was the extent of your personal intercourse with them 
during this period ? 

A. I saw them almost every day. 

309. Did you during or shortly after the period that you have 
mentioned also purchase unimproved real estate in the same quar- 
ter of the city on your individual account ? 


Objected to by Col. Totten, counsel for defendants. 


A. I did. 
10 Q. Have you an account showing the purchases so made ” 
A. I have; here it is (producing paper). 
11S 11 (. What is this account which you produce? 
A. Itisan account rendered by Kilbourn and Latta to me 
of purchases of real estate made by them for me; also of the receipts 
of money from me and disbursements by them on account of the 
purchase of this real estate. 


Counsel for the complainant- offers in evidence the paper writing 
produced by the witness and asks that the same be filed and marked 
“ Exhibit C.” 

The introduction of which is objected to by counsel for the defense 
because it is not involved in this controversy. 


42 Q. Was there any new or different agreement made between 
yourself and the firm of Kilbourn and Latta, in reference to the 
purchase of this property, than that which had existed between 
yourself and Hillyer and Stewart in relation to the purchase of the 
joint property ? 


19Y—188 
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Which question is objected tO by Col. Totten because not material 
or Involved in this controversy. 

A. The property Was purchased under the Same arrang-ment. 

15 Q. In what manner were the funds provided and furnished for 

the purchase of this property ? 
ALG A. My contribution to the purchase of the joint property 
was made by checks or drafts on New York. 

44 (. | meant less the particular method in which the amounts 
were paid than the times, manner, and circumstances under which 
the money was furnished for the purchase. 

A. We were notified by the firm of Kilbourn & Latta when any 
money Was require d to be paid on the purchase of the property and 
when so notified we furnished them the amount which they re- 
quired, 

45 (. Were those amounts furnished only for the payments of 


) 


purchases actually mad-, or also in view of proposed purchases ” 

Mt. Torren: I object to that question unless there is some written 
manifestation of the minds of the firm about that. 

A. We always furnished the monev !n advanee of cash payments 
to be made upon purchases. 

16 (). Did vou furnish money in the exact amounts of purchase 
price? I want to get at the general manner and way in which 
money was furnished to the firm. 

A. I do not think we furnished the exact amount required for the 
cash payment on each purchase, but when notified by the firm that 

so much money would be necessary to complete one or more 
417 purchase- the money was furnished them in advance; it was 

furnished in round sums and not in the precise amount or 
amounts required to close any one or more purchases. 

47 Q. State what you know in reference to the negotiation and 
purchase of square ldo 

A. I know nothing of the negotiation, as that was earried on by 
the firm of Kilbourn and Latta. Mr. Stewart, Mr. Hillver,and my- 
self had looked several times at that square and thought it a desira- 
ble square to be purchased by us if it could be had at a fair price, 
and so notified the firm of Kilbourn and Latta and requested them 
to ascertain what it could be purchased for or the lowest sum for 
which it could be purchased, 

1S (). What did they report to you about it ? 

A. ‘They reported sixty-five thousand dollars ($65,000.00) as being 
the lowest sum for which it could be purchased. 

1) (). Did you and your associates pay to them thatsum of sixty-five 
thousand dollars (865,000.00) on account of the purchase f 

A. We paid to them at the time of the purchase or previous to 
the purchase the sum which they said was necessary to make the 


cash payments. 
L1S o0 Q. And how about the deferred payments ? 
A. It was understood that in all cases of deferred payments 
Mr. Latta — receive the title as trusteeand should execute notes ona 
deed of trust for the deferred payments. 
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ol Q. Do vou sav that it was understood that Mr. Latta should 
execute notes absolutely ? | 

A. NO: I would amend that It Was understood that he should 
as trustee execute notes and deeds of trust in all cases to secure de- 
ferred payments. 
o2(. Did the amount of deferred pavinents and the amount of 
money paid by you and vour associates as cash payments to the firm 
of Kilbourn and Latta amount to the sum of sixty-five thousand 
dollars (865,000.00) on that square ? | 

A. That is the sum it amounted to. 
03 Q. Did you ever until within the last year kuow or suspect 
that anything less than sixty-five thousand dollars ($65,000.00) had 
been paid to the owners of the property by the firm of Kilbourn and 
Latta ? 


Oljected LO by Col. ‘Totten as immaterial. 


A. I never did 
o4+Q. Was there ever any act done or anything said by the firm 
of Kilbourn and Latta or by either member of it which should 
tio) have led to a suspicion or to an Inquiry respecting this fact ? 
Objected to by Col. Totten as immaterial and for the further rea- 
SO1) that it ealls for A conclusion, not a fact 


45 ' ——— ei 
A nere hevel was, lO my knowledge. 


Oo Q. Were you informed al or before the purchase by the firm or 
either member of it that they or either of them had any interest in 
the sale of this property ” 

A. Never, except as to their commissions. 


} 


oO () When did vou first learn to the contrary ” 
Objected to by Col. Totten as immaterial 


A. | think it Was, 1 February last 
o7 (. How did vou learn it? 

A. I learned it first from the records, finding the reeord of deeds 
passing between Mr. Latta and Mr. Olmstead ' sometimes from one 
to the other. 

98 Q. I am speaking now of square 115 and confining my ques- 
tions to that. 

A. As to square 115, seeing the consideration mentioned in the 
deed, I instituted inquiries as to the amount of money which the 
firm had paid for the property and ascertained that they had only 

paid forty thousand dollars (840,000.00). 
AL oOo (). Previous to the last year had you ever seen the deed 
from the seller of this property to Latta as trustees 


Objected tO by Col. Totten as immaterial. 


A. I never saw the original deed. I first saw the record in keb- 
ruary last. 

60 Q. What do you know concerning the negotiations for and the 
purchase of lot 17, in square 108 ? 

A. I know nothing of it personally, except that we authorized its 
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purchase by the firm of Kilbourn and Latta, and it was purchased 
by the 1m, or at least it was so re ported bv them to us. 

61 Q. What represent tions, if any, did they make concerning the 
price paid for the property 

A. In answer to that que stion I woul Say th at in all cases where 
they made a pure ‘hase sees represented to us that the sum reported 
to us was the lowest price at and for whieh the property could be 
purchased. 

Mr. Torren: I object to that because it is not an answer to the 
question, and I ask that the question be read to the witness. 

The question was then read over to the witness. 
42] 62 Q. Do you know the price paid by yourself and your 

assoclates for that lot No. 17 ? 
A. ight thousand three hundred and sixteen dollars (88,516.00) 


6%Q. Did the firm or either member of the firm at any time 
prior to the answer in this case represent or suggest that they or 


either of them were either the owners or holders of this property or 
had any interest in its sale otherwise than as brokers’? 
They did not. 

64 Q. Was there any such representation or suggestion made 
reference to either of the other lots purchased in square No. 158? 

A. ‘There was not. 

65 Q. What do you know of the negotiation for & purchase of 
square No. 155? 

A. I know nothing personally. I know it was purchased for us 
by Kilbourn and Latta. 

66 Q. Did they represent to you and your associates the price a 
which the property could be bought ? 

They did. 

67 Q. What was the price ? 

A. Seventy-two thousand nine hundred and seventy dollars and 
thirty cents (872,970.30) 

68 Q. Was that price paid by yourself, Hillyer, and Stewart’ 
122 A. I cannot say that it was. We made the cash payments 
represented necessary to be made and paid a part of the prin- 
cipal and interest, and the balance has not been paid yet. 

6D) Q). Who owns the balance”? 

A. do. 

10 Q. Well, what I want to know is whether or not the price 
charged by the firm of Kilbourn and Latta to the purchasers— 
yourself and your associates—was the amount you have mentioned 
of seventy-two thousand nine hundred and seventy dollars and 
thirty cents ($72,970.30) 

A. Yes, sr. 

71 Q. What was the amount of cash payment which they repre- 
sented was necessary to be made on the purchase ? 

A. A hit tle over eig eliteen thousand dollars. 
72 Q. Was that paid at the time by vou and your associates ” 


4 


A. Our money was in their hands at the time of the purchase, 


— 
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and they appropriated that amount from our funds already in their 
hands. 
73 Q. Have they since retained it? 
A. | do not know what they have done with the money They 
have not returned it to us. 
$20 74 (). In whose name was the title to the several parcels 
of property which you have mentioned taken at the time of 
the purchase t 
A. In the name of James M. Latta, trustee. 
7) . At whose suggestion and for what reason was this done ? 
A. It was at the suggestion of Kilbourn and Latta, and the reason 
given by them for the suggestion was, first, that they could make 
better necotiations for the purchase of other property if the 
principals in the purchase were not known; and, second, that, as 
Mr. Hillyer and I were absent from the city a great deal, it would 
be more convenient upon making sales of the property which was 
then contemplated to have the title in Mr. Latta, who was here 
and could convey without transmitting deeds to us for execution. 
76 Q. Did you and your associates consent to the title being taken 
In this way ° 
A. We did. 
7¢ &. At that time was there any statement made in relation to 
a declaration of trust which should be executed by Mr. Latta: if 
so, What was it? 
A. If there wasanything said about it | do not remember 11 
24 75 Q. After the purchase of this property did the firm of 
Kilbourn and Latta render any services to the owners In re- 
spect to the property ¢ And, if so, state the character of the serv- 


) 


ICes. 

A. They disbursed money furnished by us for payment of taxes 
and making payments en principal and interest of deferred pay- 
ments on the property. I know of no other services rendered by 
them, except the borrowing of fifty thousand dollars ($50,000.00) 
from or through General Jeffries. 

79 Q. Were you and Mr. Hillver charged commissions on that 
loan ? 

A. We were. 

80 Q. How much’? 

A. There was a charge for commissions of five hundred dollars, 
and a sum subsequently charged for commissions and discount on 
bonds received by them from General Jeffries in lieu of money. 

81 Q. Under what arrangement or upon what considerations were 
these services which you have mentioned rendered by the firm of 
Kilbourn and Latta? 

A. I know of no absolute agreement, but it was always my un- 

derstanding that the disbursement of money furnished by us 
12.) in the payment of taxes and otherwise should be made with- 

out charge, the brokers relying upon their commissions from 
the sale of the property to reward them for their services. 

SZ () Aft r the purchase of the property Was it left in the hands 


W 


of this firm of brokers for sale ‘ 
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A. It was. 

&3 (). [low long did it remain in their hands for sale? 

A. It was left in the hands of the firm for sale until the firm was 
dissolved. 

$4]. What was done with it then ? 

A. And thereafter until the surmmer of 1878 it was in the hands of 
either Latta or Kilbourn and O. 

85 (. In the account which you have presented marked ‘“ Ex- 
hibit D” there is an item entered in December, 1876, for care and 
Ianagement of property amounting to some sixteen thousand dol- 
lars, $16,000.00. When did you first know that any charge for care 
and management had been made by the firm of Kilbourn and Latta 
against vourself and Ilillyer? 

A. In the latter part of June or the early part of July, IS7S. 

$6. TLow did you ascertain it? 

A. Irom an inspection of the account. 

7 S7 QQ. From an inspection of what account ? 

Lt) A. The account rendered by Kilbourn and Latta up to the 
o0th of December, 1876, and delivered to us the last of June 
or the first of July, 1S7S | 

SO Q). [low came that account to be rendered to yourself and 
Hillyer? 

It was rendered to us at our request at that time. 

$89 Q. When had you been in Washington previous to June, 1578? 

A. In May, 1873 

90 (. Previous to the rendition of this account, which was 
rendered in July, 1878, had there ever been any account received 
by you from the firm in which any mention had been made of a 
charge for care and management ? 

A. Never. 

1 QQ. Had you, previous to July, 1878, from anything which had 
ever been said or written by the firm to you or otherwise, any knowl- 
edge or reasons to suppose that it was the intention of the firm to 
make any charge for the eare and INanagement of this property out- 
side of commissions upon foans and sales of the property ”? 


Objeeted to by Col. ‘Totten as immaterial. 


A. I had no knowledge or reason to suspect that any such 
vay charge had been or would be made until | examined the 
account delivered to us in the summer of 1878. 

J2 Q. When you received this account and had seen this charge 
what did you do about it? 

A. Mr. Hillyer and myself went to the office of Kilbourn and a 
Olmstead and protested against the charge as being unjust, and on | 
the same or the next day went to Mr. Latta’s house and made the 
same ora similar protest to him. 

95 Q. You state that the protest was because the charge was al- 
leged to be unjust. Was it alleged to be unjust in whole or in 
part ? 

A. In whole 


#4 Q. In the month of July, 1878, and immediately previous 


Ld) 


430 ceipt and disbursement of a large amount of money, some of 
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Mr. Hillyer’s departure for the Pacific coast, was there any conver- 
sation had between you and Mr. Hillyer and Kilbourn and Mr 
Olmstead In respect to this charge’? If so, state the circumstances 
and, as far as You recollect, what Was sald. 

A. Shortly before the departure of Mr Hiliver to the Paeifie 
coast the defendants in this case called at my room at the Arling- 
On Hotel, ana during the time they were there the subject of the 

Injustice of this charge, together with others, was discussed. 
12S Mr. Hillver at the time claimed to have made an agreement 

with the firm of Kilbourn and Latta by and under which no 
charge for such services as were rendered by them should be made, 
and cited the place and about the time when he claimed such an 
agreement was made. Mr. Olmstead said that he passed in and out 
of the room during the time that some conversation was being held, 
but he did not know what the conversation was about. Mr. Wal 
bourn said that he was there a part of the time, and my impression 
is, though I am not positive, that he said at that time that he told 
Mr. Latta and Mr. Hillyer to make any arrangement about it which 
they might choose to make, and that he would be content with such 
arrangement. 

95 Q. Had you ever heard anything of such an alleged agreement 
by fore ? 

A. Yes, sir 

96 Q. When and where? 

A. [ heard it from Mr. Hillyer in San Francisco 

Mr. Torren: That is objected to 


97 @. About what date? 
A. I should think in the vear IS75. | 
98 Q. What was the relative value of the services rendered 
429 by this firm in keeping the accounts and disbursing this 
money to the right and authority of holding for sale as bro- 

kers of the amount of property that was left with them ? 

A. I should think that the prospective commissions on sales of 
the amount of property belonging to us and in their hands would 
well repay any broker for such services as were rendered by the firm 
of Kilbourn and Latta. 

Counsel for the complainant- here offers in evidence a paper writ- 
ing and asks that the same be marked “ Exhibit IE.” and filed, the 
introduction of which is objected to by Col. ‘Totten. 

Ceunsel for complainant- also offers in evidence a paper writing 
and asks that the same be marked © Exhibit F” and filed, to the in- 
troduction of which ¢ ‘ol. Totten objected. 

Also counsel for complainant- offers in evidence another paper 
Writing and asks that the same be filed and marked “ Exhibit G,” 
to the Introduction of which Col. Tetten objects. 


‘ 


9 (). The aceounts offered show, between the time of the pur- 
chase of this property and the first of January, 1877, the re- 


fa 


it upon the joint account of the complainants, the other on 
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the account of yourself individually. State how this money was sent 
and by whom the application and disbursement of it 1n payment 
was made as between yourself individually and yourself and the 
plaintiffs Jointly. 

A. The money that I sent was sent by draft on New York or by 
telegr: pia, Sometimes the firm of Kilbourn and Latta placed the 
money to my individual credit and sometimes to the credit of the 
complainants The assignment of the credit to one or the other ac- 
count was determined by them, as also the disbursements made by 
them. 


Adjourned 
J. J. JOHNSON, 


Ieeaminer in € hance ry. 


Met, pursuant to adjournment, at the time and place named in 
sald adjournment 

Ieresent: Mr. C. J. Hillyer and Mr. J. H. Ralston, for the plaintiffs, 
and Mr. Enoch ‘Totten, for defendants 


('ross-examination of Mr. Thomas SUNDERLAND by Mr. Tor- 
PEN 


1X @. What is your business? 
1] A. At present [am an operator in real estate 
2X QQ. Are you a lawyer by profession ” 
Iam a lawyer by profession. 


‘A 
3d XQ. You have practiced law in your time’ 
\ 


AX Q. Where 
A. In the States of Missouri. California, and Nevada. 


oN Q. When did you first come to Washington with a view of 
remaining here or of operating here in real estate? I want you to 
fix the date as nearly as you can. 

A. I never came here with a view of remaining. I came here in 
the fall of 187] 

6 XQ. Do vou remember the month ? 

A. | think It Was December. 


: 
‘ + 


ia (). Prior to that time had vou been operating in real estate 


9X Q. When did you make the combination with Mr. Hillyer 
and Mr. Stewart to buy real estate in Washington ? I want the 
date fixed as nearly as possible. 

\. | think it was in May, 1872 


1O XN (). Where was that arrangement entered into—in Washing- 
(tOn or elsewhere’ . | 
A. It was in Washington. 
432 11 X\ Q. The Board of Public Works was then engaged in 
improving the streets of the city? 


A. Yes. 
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12 X (). What was the nature of the arrangement between you 
three gentlemen ‘ 
A. We agreed to buy property in the northwestern part of the 
CIty. | 
1S 


X Q. On what conditions amongst yourselves? Did you fur- 
nish equal sums of money and share and share alike in the profits 
and losses ? 

A. In our joint purchases I was to be one-half interested and Mr 
Stewartand Mr. Hillyer one-half each. 
lf X (). Did you furnish half the money? Were you to furnish 
half? . . 
A. | was to, and I did. 
lo XQ. And they furnished the other half? 
A. Yes. 
l6 X Q. And the profits were to be divided in the same propor- 
tion, and the losses ? ; 
A. ‘There was no agreement about that 
17 AX Q. Did you not expect to have any losses’ 
A. No. 
IS X Q. How came you to select the northwestern part of the 
ity rather than some other portion of it? 
A. ‘The northwestern part of the city was then comparatively un- 
occupied, and we were advised by the firm of Kilbourn and 
133 Latta that that was the best portion of the city to invest 
money In. 
. 19 X (). Did you have the SATE Opinion Or a differs nt Op Thion t 


A. I entertained the same opinion. 
20 X Q. Where were Kilbourn and Latta engaged in doing busi- 


a 
< 


ness at that time when you made your first arrangement with them, 
on the corner of 15th and G streets, opposite the Riggs House, was it 
not 7 

A. Yes. 

21 X Q. Was the real estate market pretty lively when you first 
spoke to them about the business ” 

A. I think it was. 

22 X Q. There was a great deal of buying and selling, was there 
not, in various parts of the city ‘4 

A. So far as I knew from the firm, real estate was very active at 
that time. 

23 X Q. It was much easier to buy than to sell, was it not, where 
the property was desirable ” 

A. I do not know. 
ee 24 X Q. With whom did your party make the bargain—which 
member of the firm of Kilbourn and Latta ” 

A. With Kilbourn and Latta 

25 X Q. Both”? 

A Yes, sir. 

26 X Q. You did not speak to Mr. Olmstead about it? 
134 A. I think not. 
27 X Q. Did you represent the combination on your side 
A. I did not. | 


JI)—18S§ 


ee ee eee 
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28 X Q. Who did? 


A. No one, SO far as remeinber. ' 
29 X Q. Well, who did the talking with Kilbourn and Latta ? 
A. I talked with them a great deal. 
30 X Q. Iam speaking now of the time when you made your bar- 
gain with them—when you employed them, as you say ? 
A. I talked with them myself. 
31 XQ. Was Mr. Hillver present ? 
A. I do not remember. ’ 
32 X% Q. Was Mr. Stewart present ? 
A. I do not remember. 
o3 XQ. Are vou sure that, Kilbourn and Latta were both pres- 
ent: 
A. I think so 
34 X% Q. Where was it; in what part of the office were those gen- 
tlemen at the time ? 
A. [ think in the front office. 
30 (). In the front office? 
A. I think so. 
36 X QQ. Do you remember what vou stated to them about the 
business ? 
A. I do not 
o7 XN Q. Did you tell them that you had formed this ar- 
435 rangement with these other two gentlemen for the purpose of 
speculating in real estate tu the northwestern part of the 


A. 1 did. 

38 X (). Well. what did they Say 4 

A. They recommended the purchase of property in that portion 
of the city. 

39 XQ. In what way? What did they sav about it ? 

A. They said that if we would purchase a large amount of prop- 
erty In that portion of the city that we could not fail to make a 
handsome profit on it. 

tO XN @. Provided you held it long enough. Was that added ? 

A. It was not added 

41 X Q. But you expected to hold it until the market price ad- 
vaneed, did you not ¢ 

A. We expected to hold it until a profit was made out of the prop- 
erty before we sold it. 

42 N (). Was there anything said about any particular price of 
property at that time? 

A. At what time do you mean‘ . 

13 XN QQ. When vou made this bargain with these gentlemen. 

A. During the time that we were negotiating for property through 
the firm of Kilbourn and Latta there were particular pieces of prop- 
erty designated—amongst others, square No. 115. 

14 X Q. You are getting ahead of me. I want to get all the facts 

out about this agreement before we get down to particular 
436 pieces of property. Was there anything stated, when you 
first employed the firm of Kilbourn and Latta, as to which 


; 
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pleces of property in the northwestern part of the city vou were to 
speculate in? 

A. I think not. 

1) X (). Well, what was the extent of the understandi: 
the firm and you at this first interview when you made known your 
desire and the desire of your two associates to speculate in real 


ig between 


estate here? 
A. We employed them, Kilbourn and Latta, to purchase for us 
real estate in the northwestern part of the city. 
46 X Q. How did you employ them—in writing or verbally‘ 
A. Verbally. 
47 X QQ. Did you do it or did your associates do it‘ 
A. | think we all consented to the employment of this firm 
{iS XN Q. Somebody had an interview with Kilbourn and Latta— 
who was it? 
A. I had, myself, interviews with them. 
19 \ @. More than one? 
A. Yes. 
OO X Q. When did you have these interviews ? 
A. In the spring of 1872. | 
ol X Q. In May? 
A. I think it was in May, 1872. 
92 X Q. How many of those interviews did you have with 
437 them? 
A. I cannot remember how many 
D3 > (). Did you have one or two or three ? 
A. More than that. 
o4*4 X Q. How many interviews were required to conclude this em- 
ployment that you have mentioned ? 
A. Possibly not more than one to conclude the employment 
9) N Q. That employment consisted in your telling Kilbourn and 
Latta that you intended, with those other two gentlemen, to engage 
pind 


+] 
' 


} 


In speculations in real estate in the northwestern part of the ¢1 
and that you would wait their services in the matter. Was that t 
extent of the employment ? 

A. I think so. 

56 X (). Nothing beyond that ? 

A. Nothing. 

57 X Q. Then there was nothing said about compensation to them 
or the terms of theirengagement In particular? 

A. I do not remember that at that time there was anything else 
sald. 

58 X Q. You found those gentlemen engaged in the business of 

{ 


heir othee and told 


Ly, 
he 


buving and selling real estate and you Well LO 
them you intended to engage in this business and would 
138 probably require their services. ‘That was about the way of 
it, Was 1t not? 

A. They were real estate brokers, recommended to me, and | and 
my associates emploved them to buy real estate ior US 1nD our In- 
terest. 

o9 X Q. On what terms ” 
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A. The terms were that if they cou'd not get commissions from 
the sellers of property we would pay them commiisslolis. 

GO X Q. Well, what else? 

A. Nothing else. 

61 X Q. Was there anything stated about their serving you ex- 
clusive ly and you « mploying them exclusively r 

A. I do not think there was anything said, but my understanding 
was that we employed them as our brokers and agents. 

62 X (. To do what.” 

A. To buy real estate for us in our interest 

63 X Q. Were vou under any obligations to confide all 
ness to their Care by Virtue of that arrangement r 

A. I do not think we were under any legal obligation to entrust 


VOUP DUSI- 


cy 


them with our business 

64 XQ. Were vou under no contraet obligation at all to employ 
them if you did not want to—were you ” 

A. Under no contract obligation 

¥ O65 X i) If vou thought some other man could buy a prece 
13! 7) property that you wanted to better advantage than they 

could you were at liberty to go to that other man, were you ” 

A. We did, in one instance, go to another man. 

66 X Q. Well, vou were under no obligations not to go to another 
man ¢ 

A. No 

O47 X (). Phe 1 there Was no ore neral bargain between Vou about 
it, that they were to serve you all the time or you to employ 
them all the time ” 

A. The re Was. 

68 X Q. What was it” 

A. That they were to be our brokers for the purchase of real 
estate In the northwestern part of the city. 

69 X Q. Did you pay them anything by way of binding the bar- 


vain at that time? 

A. We did not 

70 X . That was the understanding at the time of the first con- 
versation between you and Kilbourn and Latta, was it? 

A. | think it was at the first conversation I had with them. 

71 XQ. You knew the fact that they were buying and selling 
real estate for everybody who employed them and for thr mselves, 


ye or : é, 
LOO. did you not. at this time: 


A. | knew that they were brokers for the purchase and 
140 sale of real estate, but I did not know that they were buving 


and selling real estate on their own account. 
72 \ Q. When did vou first find out that they were buying and 
selling real estate on their own account ? 
A. Within the present vear 
7o XQ. You never knew it before ? 


| «| | HOt. 


. 


e 


A. 


74 X\ Q. Was there anything said at this original contract be- 
tween you and Kilbourn and Latta as to amount of com pensa- 


tion they should charge you? 
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A. Never. 
‘Oo X Q. Was there any stipulation as to the amount of money 
you should furnish to the concern ? 
A. We were to furnish the money necessary to make the cash 
payments. 
76 X Q. Was that understanding had at the time of. the first in 
terview ° | 
A. It was. 
77 XQ. You went into the details of it at that time—the terms 
upon which they were to serve you? 
A. The re Were ho details discussed at that tim 
75 X\ QQ. Well, am I correct, then, in this understanding that you 
simply went to prone and Latta, after vou gentlemen had made 
up your minds about this speculation, and told them what you in- 
tended to do, and that you should want the benefit to their 
L4] services as brokers. [Is that night’ 
A. That is night. 
Y X { ). Then there were no details about how thi ies Si0Uu ld b 
done at that time. 
A. No: no detail 


SU 4 Q). You ace when you went to them that Kilbourn and 


LL atta * tha { firm Was largely Lite rested with othe r people tT) specu 
latic did vou not? | mean speculation in real estate in Wash- 


soiaes 

A. I had understood that they were connected with the Real Estate 
Association. 

S1] X Q. Well, vou knew the fact also that.they were buying and 
Investing largely in jand in the northwestern part of the « lbV—thal 
Real estate Assoc ation of which ki 
bers of that firm were parties ° 

A. I did not know that place where they were buying. 

S2 X @. How soon after this first interview did you ascertain the 
location where they were ] 

A. ong after we ceased purchasing 

Se Can you tell +4 een after / Was ita yeal 


ourn and Latta and the mien 


~— awe 


+; 


ee — 
nvesting thell money 


— 


[. 
Dp. 
Y 
PX That was 1n 1875, was it not 


‘ [n 1872. 


142 S5 XQ. Did vou know when you went to Kilbourn and 
. _— . } 
Latta that thie V were also engaged tor othe r parties Who Were 


—_ ting in real estate and interested with them ” 

They told me so. I knew that they were buying real estate 
for ps parties, but I did not know that they were personal 
terested in the purchases 

86 X Q. Now, Judge, vou knew that they were interested in the 
Real Estate Association or Real Estate Pool, as it was ealled, did you 


hoe. 
A. | did hot I k nye w that thev were purchasing as brokers for 


the Real estate Association. but at that Lime | did not know that thre 
’ } - ] ] ’ : . ] ‘ : ' 4s 
Or any member of the firm had anv interest 1n that association 
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87 X Q. You say you did not find that out until after you stopped 
purchasing ? 

A. I did not 

88 X Q. Were you present at any conversation between Kilbourn 
and Latta and Olmstead) or any one of them and Mr. Hillyer or 
Mr. Stewart or both of them touching the terms upon which these 
gentlemen were to operate for you ; and, if so, where was it and 
when was it? 

A. I think we were all present at the office of Kilbourn and 
Latta. 

89 XN @. Well, state when and what about. 
48 A. It was in May, 1872, and in reference to the purchase of 
real estate 

90 X QQ. Was that the first interview between you gentlemen and 
the firm touching this business to which you have alluded ? 

A. lt may have been talked about before, but I know that We all 
threeawent to their office and consulted about the purchase of this 
real estate. 

91 X Q. Was that before any real estate was bought or after some 
portions had been bought 4 

A. Before. 

92 X Q. Before anything was done? 

A. Before anything was done. 

93 X Q. And no money had been furnished ? 

A. No. 

94 X Q. Then you were all present when you made this first em- 
ployment vou spoke of? 

A. Iam not certain, but I think all three of us were present. 

95 X% Q. And you think Kilbourn and Latta represented the 
firm ? 

A. Kilbourn and Latta represented the firm. [ do not remem- 
ber with which member of the firm we first talked. 

96 X Q. Was there anything reduced to writing touching the 
Various agreements ? 

A. There was not. 
444 07 X Q. You were under no obligations to furnish any 
money or to buy any real estate unless vou wanted to? 

A. Legally we were not. 

98 XQ. Well, how was it morally or otherwise ” 

A. We were certainly under obligations morally to furnish them 
that money which we agreed with them to furnish. 

99 X Q. How much did you agree to furnish them ? 

A. Over one hundred thousand dollars. 

100 X Q. Was that understanding had at the time of this inter- 
view between you three gentlemen on the one side and Kilbourn 
and Latta on the other? 

A. The understanding was that we should furnish whatever 
money was necessary to make the cash payment on any purchases 
made by them on our account. 

101 X Q. They were not to make any purchases unless you passed 
your judgment upon the property and instructed them to buy it, 


‘ 


—_— 
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were they? Did they have the liberty under the terms of this 
understanding to go and buy any real estate thev chose and then 
imake you pay for it? How was that? 

A. So far as | remember, the joint purchases were submitted tous 
before the purchases were completed. 

102 X Q. Ido not want to know what the fact was as to 
445 the various purchases; I want to know what the form of the 

preliminary bargain was between the firm of Kilbourn and 
Latta and you three gentlemen ” 

A. The preliminary bargain was that they were to serve us as 
brokers for the purchase of real estate, and in our interest 

103 X Q. Were they to serve you gentlemen exclusively ? 

A. Exclusively. 

104 X Q. Then they were to do no other business for anybody 
else ? 

A. In the purchases which we proposed to make and in the pur- 
chases which they recommended they were to serve us and nobody 
else. 

105 X Q. That was part of the preliminary bargain, was it? 

A. It was. 

106 X Q. The preliminary bargain specified that mue)) ? 

A. Yes. 

107 X Q. Is that an inference of yours, or was there something 
said about it? | 

A. I do not know that there was anything said about it except 
that they were emploved by us as our brokers in our interest and to 
serve us and nobody else. : 

108 X Q. What was the name of your combination or partner- 
ship—you and Mr. Hillyer and Mr. Stewart; did you have a part- 
nership name or firm title ? | 

A. There was no name except in the accounts rendered by 
446 the firm of Kilbourn and Latta, and that was Sunderland, 

Hillyer and Company, as far as I recollect. 

109 X Q. That was the way vou were usually designated by 
them ? 

A. They rendered the account in that way, and that is all I know 
about it. 

110 X Q. Your combination was a copartnership, was it not? 

A. It was not. 

111 X Q. Wherein did it differ from a copartnership ? 

A. We purchased as tenants In common 

112 X Q. Did you have an agreement between yourselves in writ- 
ing ? 

A. We did not. 

113 X Q. You were to share the profits with each other, were you 
not, according to the extent of vour investment ? 

A. There was no agreement as to profit or loss. 

114 X Q. The bargain was that you should furnish one-half of 
the money and they the other half, and that you were to receive 
one-half the profits and they the other half. Is that right? 

A. That is not right. 
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115 X Q. Well, please state what the arrangement was. 

A. I was to furnish one-half the money: Stewart and Hillyer 
were to furnish the other half of the money ; that was the extent of 
the agreement. 

116 X Q. The agreement stopped short there, did it? Was 
147 there no understanding as to the division of the profits when 
the saies were made ? 

A. No agreement 

117 X Q. What was to be done with the monev when the sales 
were made ? 

A. No agreement. 

118 X () It was uliderstood that vou were to sell the property, 
was It not ? 

A. It was the intention to sell whenever a reasonable profit could 
be made on the purchase price. 

119 XN (. Well, the tacit understanding was that the profits were 
to be divided pro rata, was it not; you to receive half the profits and 
your money back and they to get their money back and half the 
profits to be divided between them. That must have been so, must 
it not ” 

A. I suppose that would be a correct conclusion 

120 X Q. But you say there was nothing said about it 

A. No. 

12i XQ. And then the understanding must have been, tacitly or 
otherwise, that 1f there were any losses they would be sustained by 
each of you 1h) proportion. 

A. Well, that was a matter of law 

122 X Q. Well, your judgment as a lawyer would say that was the 


4 
} 


proper econelusion ! 

A. Yes. 

125 X @. You have nothing further to say about the details of 
that bargain with Kilbourn and Latta ? 

A Nothing. 
448 124 XN Q. You have told us all about that that you recol- 
leet ? 

A. All that | remember. 

125 X () [s it not the fact that there was not much said at that 
interview, and that you made your terms as you went along, as you 
bought a piece of property ” 

A. Neve reany terms agreed Upon 1 reference to any particular 
piece OL property. | 

126 X Q. None whatever” 

A. No 

127 X (). What was the first plece of property vou bought—square 
156, was 1t not? 

A. I eannot tell without the account. 

t you look at the account (handing ac- 


128 X Q. Well, we wil 
count to witness). 

A. (After exaraining ACCOUNTL. ) Square 156 was the first piece of 
property bought. 

129 X Q. You are looking at what ? 
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A. I am looking at the account rendered by Kilbourn and Latta 
130 X Q. That is Exhibit A in this ease. The first investment 
you made was in square 156. Now, do you know in whom the title 
to that property was vested at the time it was conveyed for your 
benefit or at the time you bought it ” 
A. I do now, but did not at the time the purchase was made 
131 X Q. Well, was there anything said to you about it at 
449 the time? 
A. They said that the title had been examined, passed upon, 
= oT 

2X (). You took no notice of the deeds of conveyance, did you? 

. No deed for the conveyance of any property to us or to me 
was ever exhibited to me. 

33 XN (). Well, as a matter of fact, there was no separate convey- 
anee ever made to you or either of you. It was made to Latta ius 
trustee, was it not? Were you aware of that at the time? 

The agreement, at the request of the firm of Kilbourn and 
Latta, was that the title should be conveyed to Mr. Latta, as trustee, 
in all cases. 

XQ. When was the agreement that you speak of made? 
That was not one of the details of the bargain at the first interview 
When was that agreement to which you now al e made? 
\. It was made before any purchase was made by us. 


~- 
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135 X Q. But it was not made at the time of this first interview, 
was it? 

A. It was made at the interview with the —o of Kilbourn and 
lLuatta when we determined Oli OUr par LO mak he se pur ch aSes. 

1386 X Q. Did you ask anybody t | 
conveyance ? 

A. I never did 

loi X (). You a lid not Waht to see thi lr). did YOu ¢ 

150) A. In 1878 I asked to see the deeds. 


158 (). [ do not want to get so far ahead as that | want 


} | 3 
Oo et vou look at the daha ol 


to keep down to the ime this business was going on in 1872. Did 
you ask 1n 1872 to look at the deeds of this property iy 

A oy not. 

139 X Q. There is no doubt but you could have seen anything 


you tei to see if you had asked for it 

te I do not know. 

140 X Q. What do you think about it? You know very well 
they would have let you seen any paper connected with you busi- 
ness 1f you had asked for it. 

A. I think froin the fact that these deeds were not recorded until 
October, 1872, that the firm of Kilbourn and Latta did not want 
me to see the deeds. 

141 X Q. If you had demanded to see the deeds of conveyance to 
this square 156 and the abstract of t tle and all that, do you think 
Kilbourn and Latta would have refused to let you see them? 

A. Possibly not. 

142 XA Q. Well, Judge, do not you know that they would not have 
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refused ? ‘6 oe had refused you would have stopped doing busi- 
ness with them instantly, would you not? 
A. When we called on the firm for our account and for the deeds 
and other papers, in 1878, connected with our business and 
Lo] Oh Fecelpt OF OUP account we took our business from them at 
one 
after the dissolution of the firm, Was lit 


} 


all the deeds then, had he not ? 
ee Olmstead. 
iot doubt it, did you 
A. NO; ) y not eer It now. 
146 X ‘ ou stated ¢ hes while avo that you percha Pe ym the 
act that these deeds we t put on record till October, 1872, that 
the V desired to conceal them from you. (The witness's answer 
que stion 140 was here 7 : LO lim.) Was it hot understood, » ret 
erente to your answer to that question, that these deeds rane be 
withheld for a reasonable time in order that the fact of the heavy 
purchases might not operate upon the market to your disad vanta; ve? 
Were those deeds not withheld from record and at your request and 
with your consent and approbation ? 
A. ie wer 
147 X Q). hin | you know the faet that they were not to be pul 


‘COTE 


*) 


t 
i 


upon 


A. | did not. 

148 X Q. Did you know or were vou informed that the deeds of 
property bought y the Real Estate Association were not put upon 
il af the -auenabinel of a few weeks or months”? 
~ knew anything about those. 

You have ho recolleetion of having been told 


Not. 


Well, if you had been told would you have remem- 


do not know that I would, for it was of no interest to me. 
XQ. Was it not one of the objects in view of all parties to 
this business to prevent any imecrease 1n the excitement of the real 
estate market ? 
lt Was 
And vou were willing that the real estate market should 
excited Ju as little as possible / bv these purchases Hy 
A. While we were purchasing we did not want to do anything or 
say anything that should advance property in that part of the city. 
Loo X (. And that was one of the objects In putting the title in 
the name of ‘ 


A. 'T 


be 


ne of the obiects. 


1) 
a was another move in that direction to keep these deeds 
publ 


off ublie records for a short time. Don’t you remember it in 
that connection ? 
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166 X Q. They have rendered several accounts current, bave 
they not—that Is, during these periods r 

LOO A. They rendered no account current from June, |] 
intil June or July, 1878, so far as I know. 

167 X Q. Was there no account rendered in June, 1S72, or about 
that time? 

A. I say in June, 1872, there was an account rendered. It was on 
the 26th of June, | think 

16S XN Q. sang was there not a monthly statement of your ac- 
count sent to you afterwards or handed to you? 

A. None at all. . sot accounts, or rather a notice of what would 
be due on taxes, interest, and deferred payments, but never any ac- 
count current until IS78 , 

169 X Q. Those short accounts current were nothing more than 
continuations of the general account which they had rendered to 
you, were they ¢ 

‘lAhere were no aecounts currents rendered tO me fter June 
26th, 1872, until 1878. 

170 X Q. Your business of buying real estate terminated in 1572 
did it not? Did it extend beyond 8/2? 

The joint purchases made by myself, Hillyer, and Stewart 
terminated in 1$72,in the month of June. [I individually made 
purchases afterwards | 

171 X Q. Well, your indi vidual matters have nothing to do with 
this suit, as | understand | 

A. | do not see what thev have. 

2X Q. Thisisa joint suit by you and Mr. Hillyer. Your 
156 individual matter- are not concerned, so we will leave them 

out, if you please. Your joint purchases ended in June, 1872 
ipa cin 26th of June, 1872, they rendered an account current. 
That is true, is it not 

A. Wen 

173 X q. That included all the joint purchases made up to that 
time? 

A. Yes. 

L74 X Q. Will you please explain to me what you mean by an 
account current after that time? An account current after that 
would be nothing more than a simple statement of little items of 
taxes which they had paid or anything of that sort? Now, will you 
explain for our information what Is an account current applicable 
to that state of affairs ? 

A. | understand that an account current gives receipts and dis- 
bursements for the party with whom the account is made. 

175 XN Q. There were, you sav, some kind of accounts rendered 
from time to time after June 26. What did they contein? 

A. I never had any account rendered to me. I lad advices from 
the firm of Kilbourn and Latta that payments would be due on 
taxes, Interest, and deferred payments on the property. 

176 X Q. In what shape were those advices ? 

A. In letters. 
Log 177 X\ Q. Where are they 
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A. 
_ 
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A. 


179 X (). Well that was all there was to communicate \ it] 
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| dco not think I have any of them now 
S$ X Q. What did you do with them 


: } } } 
| elther lost or destroved rietl 


6 vt 


i Vou 

7. , ‘ P ° 1 
, ;c> 7* ’ . "1 Zs f . eypgege 7} 7 ’ T¢) t ; 
eithe} DY advice o} ACCOUTL Curl 1) me Siti pit Pil Liat “QO wien 
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money had accrued or that they had pald so mueh,it they had paid 
. ‘ . i 

: ’ } } ? . ? 

’ ¢ . : | " ' aw 4 . . .- 
any, or that thev had received so much, if thev had received any, 
irom you orfrom any other source Now, What more than that 

1} ‘ » 
could you have put into an account current 
rex , + ‘ . ‘ 
‘ va! - *» ' + ' } ,) 1% : _eearate 
A. The account current would have given information as to what 
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ey had been reeeived DV the tifm Ol Nibourn and 


rN () Chev ACKINOWLEUYVed I rect prt I all Liye MNOonev Vou 
them. didi [ they there Sno concer ersv ab 1 | that \m 
, 
, ’ 
do not think there Is an\ mtrovers\ pout that 
18S XN () They prom] y acknowledged the re pt OF any 
money you gentlemen sent them, didnt they 
A. I do not remember about their acknowledging its re- 


| presume they did 
{X Q. Atall events, there is no doubt, in your own mind 


We do not raise any ¢ 


juUeSTION about bhnat 
— ° rst ¢ ?? . ‘ , } } . 
; X @ ‘Tier did net collect any rents, did they 
v9 . . , | ; 7}: } 
fhe accounts show that they did 


) X (). Well. they rendered an account of that. didn’t thev ? 
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lieve they did 
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\ (). so that. 1m} THeL. All Lhat there was to Go Was to acKnHOW! 
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ify you when your obligations were about to mature? 
That was all. 

\ (). And they did all the V were requir dt 
a in) that direction 
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' } } 1] 
I think they acknowledged Lie receipts of all the moneys seni 
and notified us of the disbursement of that money 
_ ¢ 4 . 6) ‘ mssrictant mihlicatian ira th ’ layly ‘ or 
XQ. There was a constant publication in the daily papers 
ye thetime you nade your 
ases, was there not 
[ do not know. 


\ (). If these gentlemen ve wale 
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vou that it was for the 
benefit of vour own interest to withhold t 


— 


hose deeds from 
record you would have said withhold them, would you not? 
A. I presume I would, beeause I took their advice in all 
am 21 | ld, | I took tl 
‘s in reference to this real estate 
X Q. Now. 1 believe we will go back to square 156, if you 
} 
Who first directed your attention to square 156” 
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A. I do not remember. 

192 XN Q. Well, was it Kilbourn, Latta, or Omstead ? 
A. I do not remember. 

195 XN Q. Who went first with vou to see square 156° 
A. That I do not remember 

194 XN (Q). How long before the trade was concluded was it when 


4 


; 


*} 


you first saw square 106° 

A. That | do not remember. 

I95 XN Q. Did you see it at all? 

A. I did. 

196 XN Q. That was a very desirable purchase, was it not, at that 
time? 

A. J thought SO 

197 XN Q. You were very anxious to get hold of it, were vou 


¢ 


9S XN @. And that was an unbroken square, was it? 
\. Yes; it was an unbroken square, 
199 XN (). Were you told at the time of this purchase that the Real 
listate Association had paid 20 cents a foot for it, and that you could 
have it for twenty-seven and a half cents(273¢.)? Do you re- 
Lf() member that? — 
A. I know that I was not told that the Real Estate Associa- 
tion owned that property, nor was I told who owned it. 
200 XN @. Did you know that the title was vested in James M. 
Latta, trustee, at the time you bought it? 
A. I did not. [I have since learned from the record that Hallet 
Kilbourn, trustee, was the owner of the property when we bought It. 
201 \ @. You did not know that fact at the time of the purchase 
by your combination ” 
A. I knew nothing of the source of the title to that or any other 
property which we bought at the time of the purchase of It. 
202 XQ. Didn't you ever look at the abstract ? 
A. IT never saw an abstract to any part of the property which we 
bought 
2035 X Q. You had information that they always had an abstract 
made, had you not? 
A. | was so told by the firm of Kilbourn and Latta 
204 XN Q. You did not want to see the abstract particularly, did 
you 
A. They always told me that they had an abstract to each piece 
of property purchased, and it was satisfactory to them, and on their 
assurance that it was satisfactory to them it was satisfactory to us. 
205 X Q. The titles have turned out good in every Instance, 
16 | have they not ” 
206 X Q. They have turned out as represented, have they 
not? 
A. They have not. 
207 X Q. Wherein have they differed from the representations ? 
1. Lot 3. square 15S. 


Re gh a 
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208 X Q. Did they buy that for you? 

A. They did. 

209 X Q. What was the matter with the title ? 

A. It is a tax title, which is not marketable. 

210 X Q. Did they represent that to be a good title” 

A. They did. 

211 X QQ. Did the abstract so represent it? 

A. I do not know what the abstract represented. 

212 X Q. Have you never seen it? 

A. No. 

215 X Q. Who made the abstract upon which they made their 
statement to vou ? 

A. I was informed by the firm that Mr. Ashford made all the ab- 
stracts. 

214 X Q. Can you state how much vou paid a square foot for this 
square Lob ? 

A. No; I cannot. 

215 X iJ. You had no information at the timeof the advance made 
in the sale to you over the purchase price to the association ? 

A. I had no kuowledge of any advance or of the ownership of the 

property. 
462 216 X Q. Did you make any inquiries as to who the seller 
of that square was ? 

A. 1 made no inquiries as to the ownership of that square or any 
other property which we purchased. 

217 X Q. You have looked at this paper—this account current— 
called * Exhibit A.” Does this represent or designate all the pur- 
chases which you made in the city of Washington through the firm 
of Kilbourn and Latta? 

A. It represents all the purchases made by Stewart, Hillyer, and 
myself. 

218s X Q. Yes; by you three gentlemen. Wail, this controversy 
In which we are now engaged relates to th property mentioned in 
this “ Exhibit A,” does it not? 

A. I know of no other. 

219 X Q. I only wanted to get that fact down for my information 
as much as that of anybody else. Now, by this paper it appears 
that the first purchase was made on the 27th day ol May, 1872. On 
that day you purchased square 156 for ninety thousand four lun- 
dred and twenty-nine dollars and ninety cents (90,429.90). You 
made your last purchase on the 19th day of June, 1872, on which 
day you bought lot 8, square 158. Now, is that correct, according 
to vour recollection ? 

A. Ihave no recollection, except by the account rendered, and 

which is now in evidence. 
463 220 X Q. Called Exhibit A ? 
A. Yes; I mean to sav that I have no recollection as to 
the dates except by the account rendered. 

221 X Q. Assuming that Exhibit A is correct, you made in the 

space of twenty-three days purchases of several pieces of real estate 
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; a . a ‘ ;, ty i] ’ : 7 , 
in this city for the sum of some three hundred a 


sand dollars (S370.000.00 


222 X @. You were pretty busily erigaged looking at these various 
pieces Ol pl pert ! ne those rTwen;ry three Gays were Ol] not 

A. Was 

23 X Q. Were your associates bere all that time during thos 
twenty-three days 1 mean Mr. Hillver and Mr. Stewart 

A. Phi \ Were 

224 \ (J. Did Vou ali YO a lo yk iL ¢ ich piec O} Pro} eres be f rt 
buying it? 

\. We did no 

) a AS r | ? nad some one ol YOu go to see eacn piece t 

A. I think we did not go to see small lots purchased, ut thie 


? | 
squares some of us did go to see 
: ’ . 7 ’ ° ’ »} 
2 26 \ (). Md vou orany of vour associates ask ly moourn or Latta 


or Oftmstead who the owner was of this square No. 156 or of any 


3 


other square or piece of property prior to the purchase by you’ 
1454 A. We did not, for two reasons: First, we had employed 
the firm of Kilbourn and Latta as our agents and brokers to 
take care of our interest in the purchasing of the properiy ; and, 
» } 1) ] . 
second, we had been advised by the firm that it would be Inappro- 
priate and detrimental to our interest if we should undertake to ne- 
votiate wit lh the owners of the property W hen we yurchased it 
227 X Q. Brokers all attended to the business themselves in such 
transactions and do not usually give the names of either the buyer 
or the sell r: Is not tliat aA tact ” 
\. So far as I know that is the rule of brokers 
228 X @. It is the universal rule of real estate brokers that you 
know anvthing about, is it not? ‘They could not get along in any 
Ol at rPeway, 1) VOUP | ldo nent, couls { hey 4 If Vou were a re al CSTALE 
broker you would pursue that course, would you not? 
A. I think that is the custom cf brokers. 
229 \ (). Did you know at thre time you purchased lot LOon square 


LoS. that the firm owned it 
A. I did not. 
230 X Q. Did they not tell you they owned 11 
A. They did not. 
231 X Q. You did not care whether they owned it or not, I sup- 
pose, did vou 
465 A. If | had been told that they owned it I would have 
°Y about tl 1e price. 


made further Inqul 
vy lot you purchased in that sat 


232 X Q. Is that the on 
A. No, sir. 
233 XQ. Did you pay any more for lot No. 10 than for any of 


the other lots? I mean anv more per square foot. Did Vou pay a 


greater price for it than for any other lot in that square ? 

A. | Cahh on ly refer to the account rendered. 

234 X Q. Well, is there any doubt about the account rendered 
being correct 1n its details ? 

A. I have not raised any question about the account rendered ? 
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235 X Q. Were vou and your associates very anxious to get hold 
of square 159? You bought square No. 156 and part of square 158. 
Were vou not also very anxious to get hold of square 159 * 

. ‘ ° i 

A. I do not remember. 

236 X Q. Square No. 159 was secured by Mrs. Williams or a large 
portion of it Does that refresh your memory in any way ? 

A. Yes: it does. 


237 XQ. Now go on and tell us about square No. 159. How 


_— 


; 


+) 


much did vou offer for it‘ 
A. I do not remember that we ever made any offer’ 
238 X Q. You say vou do not remember that you made any 
offer ? | 
tb A. I do not. 
239 X Q. Did you not tell Kilbourn and Latta to offer 
sixty-five cents a foot for that square ? 
A. | do not remember that we ever made any offer. 
240 X Q. Were they not figuring and negotiating with the owner 
of it for vou for a long time ? 
A. I do not know. I would say in addition that we desired to 
purchase that square, | remember, but what offer, if any, we ever 


made tor It | do not rememDder. 


241 X Q. Now, Judge, when you found out that you could not 
get square 159, did vou not tell Kilbourn and Latta that they must 
secure for vou all they could of square 158, and did you not say 


? 17 } 


that they should secure all of it they could at the rate of hityv cents 
a square 1oot iq 

A. I do not remember anything of the kind. 

242 X Q. If it is true that you did that would you remember 1| 

A. Possibly not. . 

243 X Q. Now, will vou look, please,at Exhibit A and state whether 
it is not a faet that each lot of square LoS was si cured by them at 


‘) 


the rate of fifty cents a foot ? 
A. I do not know. 
244 X% Q. Have you no way of finding out whether it cost you 
more than fifty cents a foot or not ” 
157 A. I have not without a survey and a computation of the 
number of square feet in each lot. 

245 X Q. You say that in the original bargain the subject of com- 
missions was disposed of in this way: That if they could get co m- 
missions from the seller of property which you purchased that then 
you should not be charged with COMMISSION. Do [ state it cor- 
rectly ? 

A. You do. 

246 X Q. Well, then, you regarded the firm as the agents of the 
seller as well asof the buyer, cid you not’? 

A. I did not. 

247 X Q. Did you not expect them to keep faith with the seller as 
well as with you? 

A. I expected them as our agents to keep faith with us. 

248 X (. If the seller of the property paid the firm of Kilbourn 
and Latta for their services they were entitled to the good faith and 
L2—155 


170 HALLET KILPOURN ET AL. VS 


the best skill and industry of the firm. Is not that a true principle 


: : : =o) oe eine 
oO} morals aS Well aS law : 


A. We employed them as our brokers to look after our interests 
and to advise WS as to all purchases and to aet In our interest alone, 
and we did not} expect them to be interested in the sales ot property, 

either as broke rs or principals. 
168 249 X Q. Then you were entitled to al 


T 


dustry and experience of this firm whilst t 


| the skili and 1n- 
he other party was 
paying for it, according to your theory of the agreement ? 

A. My theory Of the agreement Is that thev, as they represented, 
would vet, first. the lowest price cl which cl party owning real estate 
would be willing to sell it,and then,as they represented,they might 
make him or them Day brokerage In) addition LO the price which 
they asked for the property, and in that case the brokerage was to 
be charged ana charged LO the party selling, whicn simply meant 


4 
7 as . 
t he prop- 
| 


} } ? ] ? 
that we were to pay so much iess than the party asked [or t 


, . 


erty, in which case we paid brokerage on every piece of property 
purchased 

250 Q. Can you tell me exactly when any member of the firm 
said they would hot charge vou commissions if they OO commis- 
sions trom the seller of the property? 

A. It was before we purchased any property. The exact time I 
do not remember 

251 X% Q. That was the understanding when you made any par- 
ticular purchase, was It’ 


] - > as . * , ’ ot ’ 7 ol 
A. lt Was the unde rstanding in reference to aii purehases and not 


in referenee to any particular one. 


'® bod * 4 = Py ] ; : ' . 
252 X% Q. You probably would not have engaged in busi- 
. ° . : . i" : : , 2 , - 1} ’ - , 
169 ness with the firm if they had told you thev would charge 


both sides commissions, would you ? 
A. | would not 
953 X () Please look at Exhibit A and tell me,as a matter of 
fact, whether or not they have charged you anything there for com- 
MISSIONS for the purchase of any piece ot property 
A. They have, 
254 X Q. Will vou point out where it is? 
A. For the purchase of lots in square 67. 
250 X Q. Are there any other charges for commissions on this 
account 
A. There is no other item of commission charged in that aecount. 
256 X Q. Then all the commissions that these gentlemen ever 


; 


charged your combination was the sum of three hundred and thirty- 


nine dollars and twenty cents ($339.20). Is that true ? 
A. That is the only item in the account for commissions. 


257 NX Q. And that was all that was charged in purchases amount- 
ine to three hundred and SeVeHLY thousand elolhit hundred and 


elghtv-nine dollars and thirty-nine cents ($370,889.59)? That is 


\ — 


practically no charge of commission, Is it not? 
A. Yes. 
470 258 X Q. What was the peculiarity in the purchases of 
those lots in square 67 which brought about this charge of 
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three hundred and thirty-nine dollars and twenty cents $550.20)— 
do you know ? | | 

A. I know nothing except from the account. 

2909 X (J. Asa matter of fact the firm has never received any Com- 
pensation for the purchases which they conducted in your behalf, ex- 
cept the small item which I mentioned ? 

A. From us they have only received as commission the amount 
named. 

260 X Q. How did you expect these men to be paid for the serv- 
ices Which they rendered you? ‘Their services were, of course, val- 
uable. 

A. They told us that in a great many cases where they were pur- 
chasing property for us they could get commissions from the seller. 

26) XN (). That we understand. Now, you expected lo get the 
benefit of their knowledge of the market, of real estate, of titles, 
and the business of conducting real estate sales without paying for 
it, did vou? 

A. I did not. 

262 X Q. You, then, expected these gentlemen to get their com- 
pensation in some way in the trade without charging you directly 

for broke rage. Is not that true? 
17 | A. We had in all cases to pay, directly or indirectly, bro- 
kerage on the purchases. 

263 X Q. Who first brought to your attention square No. 115? 

A. I do not remember. 

264 X Q. Well, was it through one of the members of the firm of 
Kilbourn and Latta? Somebody told you that it was for sal | 

A. Ileannot remember. J] do not think it was: either member of 


the firm. 

265 X Q. Do you know where this square No. 115 is? 

A. I do. 

266 X Q. Where ? 

A. Between Nineteenth street, New Hampshire avenue, N street, 
and some other street. It fronts on Dupont Circle. 

267 X Q. Do you remember how much you paid for that square ; 
[ mean how much per square fuot ¢ 

A. We paid for the square sixty-five thousand dollars ($65,000.00). 
| do not know how much per square foot. 

268 X Q. Was that any more than it was worth at the time? 

A. At the time we did not think so. 

269 X Q. If the real estate market had kept up it would not have 
been more than it was worth at any time, would it? 

A. I think not 

tf 2 270 X () [tis worth a oreal deal more than that now, is 


A. It 1s. 

271 X (). You cannot recall the persol who first told you that lot 
was for sale, can you? 

A. I do not remember. I know that Mr. Hillver and I and, | 
think, Mr. Stewart were attracted by the square and told Kilbourn 
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and Latta that we would like to buy that square if it could be had 
ata fair price 


ra c r rs ’ ‘ . : » } } —— ‘ al 
‘bla pf (J. Phen Vou convevead the Iformatlon to Kilbourn chilis 


i 
Latta that that square was desired by you In the first place 
A. I will not sav absolutely that in the first plac we did. but 


that is mv recollection. 
m 6 a , wee ' } a c eet ' 
273 X Q. You say in your bill, Mr. Sunderland, if I recollect 


arioht, that Vou Invited thre attention or directed the attention Ot 


Kilbourn and directed the attention-of the firm to that square Do 
you think that is correct 

A. We did thrsit 

274 X Q. Well, now, did not one of the members of the firm 
point that ubto vou and tell ) that you mich L secure that pie ce 


| 
oO} PrOperey ry\ Ppavil O) sixty-five prin isan d do llars (S65.000.00 { rit- 
that it was or Seale at toatl houre. P 
A. ] do not remember about that. 


sit i cA 


275 X Q. Well, do you remember sufficiently to say that they did 


‘ y th; 
276 X Q. You have said in your bill that you thought vou 
called their attention to that square, Now, | have refreshed your 
mind on that subject and | want to know now, after having yout 
memory refreshed and invited to this particularly, what vou think 
about it—-what is your best memory about that fact as to ns (1- 
rected the attention of the other first t 

A. My impression is that Mr. Hillver, Mr. Stewart, and myselt 


2 @ @. si 
: , . 
were attracted OV the orowth of 


j 


trees around that square and we 


were desirous of purchasing it. IT first called the attention of Kal 


bourn and Latta to that square and desired—or requested, them 
rather —LO make the purchase 1! they could. ata fair price 
ar daw 


ae \ () Did they not tell you at the time that thev had been 


ye ior that square for more than a vear? 


ry% 7 7 , 

a Phat ido not remember , 

é)> 4 y 1? , : ' ‘2 , . 

273 XQ. Well, if they had told you that would you have forgot 


ten it? 


Shee | 4 , ] r | ‘ | - - ‘ ‘“ i 

279 XQ. Do vou remember that they told you that they had pre 
: been ft } } } ; ” 
viousiv had the refusal of that identical square at the figure 


‘ ite ) 
i ’ a ! 


4] } 1] 13 }= | 
twenty-fivethousand dollars (825.000.00) two vears before that 
— , P rom : ; = } } , , } 7 } } 
L, or avout two years Di iore that: ado vou remember that the 
} } 7 : 
SaAlIGd ANVIUI Of that sort to vou 


ee 
— 
wa 
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- 
a+ ght 4 
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— 
— 
- 
< 
— 
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wee 
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ed 


Z 7 c } . : . 
; ee 7¥ . , Benuatel & ) . +) 6 { = P : : 
IS] x lS Do vi ll Pemenioel 11) \ lntimMation OO} that K 11) evel be 
ing made by any of them? 


\ cab ia SAS eo 
< . . 


A. There was no sueh intl 


XN. Q. How long after vour attention was brought to that 
juare was 1t before the purchase was concluded ? 
A. Only a short time 


. A, 4 ’ _3% , y a >? ‘ * . ee ° ? . oh: 
283 X Q. Did you make anv effort or did you have any anxiety 


? +» ] 
LALION made. 


~~ 
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to getsquare 159 at thattime? Square 159 lies directly south of the 
British minister’s and south and east of square 115. 

A. I was anxious to vel that square, 

284 X Q. Well, does that fact refresh your memory any as to the 
other square, No. 115? 

A. It does not. 

285 X (). You SAY a short time elapsed between the initiation of 
the dealing and the close of it; what do you mean by that—a week 
or two weeks? Give me vour recollection as to the time as accurately 
as possible. ) 

A. | should sav two or three weeks 

286 X Q. What price did you offer or express yourself as willing 


4 
to pay for square 150? 
A. | do not remember 
bie) 237 X (). Was there anything said about the firm of Kil- 


bourn and Latta? I mean anything said about Kilbourn 
and Latta being interested jointly with you in the purchase of square 
159, should vou get it 

A. Well, that I do not remember. 

288 X Q. Did you not run the price up to sixty-five cents as to 
square 159 against Mr. Ingersoll ? 

A. I do not know that I ran the price up against anybody, and | 
did not know at the time that Mr. Ingersoll wanted to buy it. 

289 XQ. Do you know how mueh you did run it up? 

A. I do not remember 

290 (). You made several bids on it, did you not? 

A. I think so. | was very anxious to get the property. 

201 X Q. And you were willing that the firm of Kilbourn and 

atta should go in jointly with you in the speculation, were you 
not ? 

A. I think it is possible, but I do not now remember it; but that 
was a proposition of my own individually and not connected with 
Mr. Stewart and Mr. Hillver 

292 X Q. How at that time did the value of square 115 compare 
with that of square 159; was if worth more or less? 

A. Square 139, being on Connecticut avenue, was worth more in 
thie market per square foot than square 115 was 

293 X Q. How much more valuable was it? What would 
AT6 be the difference in your mind as to the price—Il mean at 
that time? 

A. I cannot sav 

994 X (). | understood vou to sav some time ago that your limit 
of purchases was one hundred thousand dollars, or that you agreed 
tO purchase as much as one hundred thousand dollars’ worth of 


*) 


property Am I correct about that 
A. You are not. 
2905 X (). Well, was there any limit ¢ 
fied ? 
A. No limit or extent of purchase was specified. 
296 X Q. You simply proposed to purchase whatever pieces of 


‘ 
. 


~e 


r extent of purchase speci- 
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property might strike your fancy as the pieces of property were 
brought to your notice. Is that right? 

A. We DPrOPOS¢e d to purchase a considerable amount of property 
which we might designate or the firm of Kilbourn and Latta recom- 
mend to us without any limit as to quantity or value. 

207 X Q. Did you, as a matter of fact, buy all the property which 
they recommended you to buy’ 

A. I think we did 

298 X (. Did you buy any pieces of property which they did not 
recommend ¢ 

A. We did 

200 X Q. Which pieces ? 

A. square 19D. 
77 300 X Q. They were opposed to or advised against your 
buving square 195 because the price was too high, were thev 
not ? Am | eorreet 

A | know nothing of whatt hey advised in reference LO that 
erty until after it was purchased, and then some member of the 
firm told me they could have bought it for a less price. 

SOL XN GQ. Whi ‘ch member ? 

A. I do not remember 

oU02 X (J. You paid James G. Berret one thousand dollars for his 
services in that m: itter, twig you not? 

A. I so understood, | never had any negotiations with Berret 
Hn VSe lf, individually 

303 X% Q. Who did? 

A. I do not know 

S04 X Q. Well, wasit Hillver or Stewart? It was one of the two, 
was It not? 

A. I presume so 

300 X% Q. Did you not instruct the firm to take all the lots in 
Square los which they could secure at fifty cents a Square foot ? 

A. It is possi ble we did, but if so it was on their statement that 
it would be a desirable purchase 

S06 N QQ. Wa i, the purchase was desirable at that time, was it 
not? 

A. I do not think so. 

307 X () You looked at it, did you not ? You passed your 
o75 own judgment on the value of the square and the desirability 
of the purchase ? 

A. I looked at the property before we purchased any part of t 
square. 

3808 X Q. Did you pass your judgment upon it? 

A. I eonfirmed the judgment of the firm of Kilbourn and Latta 
as they gave it to me. 

3809 X Q. Did Mr. Hillyer and Mr. Stewart examine it also ° 

A. I do not remember. 

10 XQ. Did not you and your associates express a desire to 
Kilbourn and Latta to get control of that property facing upon 
Massachusetts avenue, about that particular place ? 

A. | think not. 


he 


} 
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311 X Q. Isit not a fact that you did have such a desire? 

A. That is possible. 

312 X Q. Is it not a fact ?. 

A. We knew we could not get control of that on Massachusetts 
avenue. While we might have had the desire, we knew we could 
not get it. 

013 X Q. Well, you knew a great deal of it could be purchased, 
did you not? 

A. We were so informed. 

Jl4 X Q. And vou were ambitious to get just as much of it as 
possible, were vou not ” 

A. Yes. 

315 X Q. After you found you could not get square 159 were you 

not still more anxious to control the remainder of the prop- 
479 erty there—I mean the property between Seventeenth and 
Mighteenth streets on Massachusetts avenue? 

A. I was not. 

J16 X Q. Were your associates ? 

A. I think not. We were desirous of getting property facing on 
Massachusetts avenue, because we thought that a great thoroughfare 
of the citv, but not specially in square No. 158 more than anywhere 
else. 

317 X @. Asa matter of fact, the property facing on Massachu- 
setts avenue In that locality is to-day amongst the most desirable 
property in the city, is it not? 

A. On the south side I do not think it 1s. 

3158 XQ. How is iton the north side? 

A. Very desirable. 

319 XQ. What is the highest price at which it has been sold on 
the north side? 

A. I do not know. 

d20 X (). lave you heard that any property was sold there as 
high as two dollars per foot? 

A. I do not remember. 

321 X Q. I want to bring your attention back to square 155 and 
what you stated about that. You said something about the firm 
having retained eighteen thousand dollars which I did not under- 

stand and do not now. Will you please explain what you 
480 meant by that? What did you mean by saying that they 
had retained eighteen thousand dollars ? 

A. They charged us as having paid on square 155 as cash pay- 
ments on the purchase eighteen thousand four hundred and forty- 
four dollars and sixty-five cents ($18,444.65), and appropriated that 
amount of money which we then had with the firm to our credit. 

322 X Q. Did you mean to intimate that there was a doubt as to 
whether they paid the eighteen thousand dollars or not? 

A. I did. 

323 X Q. You think they did not pay it, do you? 

A. I know they did not. | 

324 X Q. What did they do with it? 


4 
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A. They appropriated the difference between what they paid and 
what they charged us with to their own benefit. 

eo A (). Then they told you, In fact, that thev had paid eighteen 
thousand dollars towards Lite cash payment Ol) the purchase, when 


*) 


In fact they had not done so Is that what you meal 
A. I know that simply from tl 
326 XQ. Well, how do you know it from the account? Read 
what the account says whieh give you thiat knowledge. 
A. I have read the account. 
327 XN @. Look at the aceount and point out the particular 
iS] parl of it whieh Impart- that information to you. 
A, The aACCOUTLI Is exhibit I} 
325 N (J. Have vou looked at it ? 
A. I have. 
329 X Q. Now, what particular portion of it gives vou that in 
formation ” = 
A Phe charge on Square [a0 
300 X (J. Shall | read from this account, Mr. Sunderland, Or will 
you read the entry yourself which gives vou that information ” 
A. This aeecount prok sses to be an aceount of eash payments 
made by Kilbourn and Latta for Sunderland, Hillyer and (’om- 


pany, and, amongst other items, they charged us, on the date of 


one 


Melr account 


June Sth, 1872, with having paid as cash payment on square 150 
elehteen thousand four hundred and forty-four dollars and = sixty- 
five cents (S1S.444.65 

vol XN Q. Now, you say, as a matter of fact, that they did not pay 
that eighteen thousand four hundred and forty-four dollars and 
sixty-five cents (818,444 65), as set down in that Exhibit B, do you ? 

A | only know that , 

jo2 XQ. Well, do you say that vou know it‘ 

A. Yes; from the statement of other parties as to the amount of 
ld]. 
dd NG. Please name the other parties. 
482 A. Mr. Burgess. 

dot XQ. What Mr. Burgess? 

A. The gentleman who testified yesterday. 

300 XN Q. Do you know anything more than what Mr. Burgess 
snid about it? 

A. | do not know anything hore. I have heard statements from 
other parties, | 

306 X Q. You have heard Mr. Burgess’ statement, you say. Now 
tell us what other man, woman, or child said so. Name one more. 

A. Well, Col. Downman. 

307 NX Q. You mean Raleigh W. Downman ”? 

A. Fes. 

358 XQ. When did he Say SO? 

A. Within this vear. 

339 X Q. Did Mr. Downman know anything about the business 
at the time? You being a lawyer, I need not remind you that I 


° 


Money pra 


) 


a 


want you to state what you know as to this matter of Downman’s 
knowledge. 
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A. I do not know. 

340 X (). When I ask you what ; ny bos ly told you, of course it is 
not your fault if you answer habeipaanen si You do not know, then, 
whether Mr. Downman knew anything about this transaction or 
not 7? . i. 

A. Except what he told me. 

341 X Q. Well, that makes two persons. Could you name any 


enwury being false is what Mr. Burg ss or Mr. Downman told you or 
said. Am I] nigh tL about that‘ 
‘hat is all that 1 know 
5 XQ. Mr. Sunderland ‘hay nthecelbegiengonage tr this suit did 
you make any demand upon Mr. Olmstead or Mr. Kilbourn for any 


> : , . ‘ 
about ee 4 oe a 1D this proceeding 


o42 X () Then all you know in regard to the fact of that 


*) 


I i a 
A. We demanded of them in 1878 an account. Prior to the 
COhnimMencement of this sult we called thre atte ntion of Messrs. Kil- 
bourn and Olmstead to certain items embraced in this suit, and de- 
manded that they should pay us the amounts which we specified in 
that demand 

44 \ W hat did they say in re sponse LO your application ? 

A. J thi 1k they made two replies. 
(). Are they in writing? 


\ 
(). Cannot vou produce them ? 
A. As far as | ath coneerned, Cannot. 
X (). Who has them ? 
\. | have not OT them 
XN Q. “Well has Mr. Hillyer got them, or your counsel? 
i bave them 
d49 X Q. Well, is there any secret about it ? 
iS A. None that I know of 

390 X Q. You ean produce them, then, can you? If you 
cannot, we can. 

A. Ido not know whether Mr. Hillyer can or not. I have not 
Lot them. | know. 

351 X (). Did they not offer to show you anythi ng that might be 
necessary to throw light upon the proposed controversy by way of 
salisiving Vou £t ntlemen, or something to that effect ‘ 

A. Our only communications in reference to the items in this 
Sut, aside from thie > 4 ‘ha rve for Cale and manacement of real estate, 


é> = <¢ ‘ —_ 4] : ] ] , ei + . ‘ 
302 X Q. Did you go to the office of Olmstead or Kilbourn and 
Olmstead or anv of them to make these Lnisper ‘tions whieh they 


353 X Q. Did any of you gentlemen? Did Mr. Hillyer or your 


Li] hot. 
304 A (). When did you go to Kurope? 
ye, ES 
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37) \ {) flow long did vou stav ? 


; } } ) “yt . I : 
Por ned to tlie Pacifie coast: not nere. 


IS5 598 X (). Not before that; were you absent from 1873 to 
STS? 


A. | was absent from the spring of 1875 to the summer of 1878S. 

$59 X Q. Did you have correspondence with Kilbourn and Com- 
pany 

A. | had eorrespond with them. 

360 XQ. Did you always respond to them when they called upon 
you for money to pay the deferred notes coming due? 
~ A. LT always, until some time in 1876, forwarded to them all the 
money that they ealled for. 

361 X Q. In 1876, did you say ? . 

A. Until some time in 1876; I do not remem ber what month. 

362 X Q. Was it not in 1874” 

A. No 

Oe) X (). \\ hat was done when you ferile d to provide for the pay- 
ment of maturing notes by vou? 
A. There was nothing done by me. 
364 XQ. The notes were not signed by you, but by Latta as 


A. The most of them, where any member of the firm incurred a 
liability, were sroned by Latta as trustee, but neither the firm nor 
any rie mniber of 1t ever assumed ch liability above one hundred and 
thai UV thousand dollars. 

S60 XQ. Did they assume Nability as high as that ? 
A No: It Was less than that. 
456 006 X ©. low much less? 
A. A little less. 


OOG \ J. Twenty-five thousand dollars 4 


OOS XN (J. They had to carry all this overdue paper as best they 
A. I donot know why they should. We were the parties respon- 
sible and not the firm of Kilbourn and Latta. 
D609 XN @. Did you not tell them they must take care of them as 
best they eould » 
A. It is possible IT might have said so; I do not remember. 
of0 NX Q. Did you not also tell them that vou could not do it? 
A. I think in the summer or fall of 1876 [ either told them J] 
could not or would not pay any more money; that I had paid 
eh on the property, and it should take care of itself 
LX Q. Did not that happen as early as 1874? 
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343 X (). Could not it have been earlier than 1876? 
A. No. 
dit X (). You are sure you are nol mistaken about the date 
A. No. 
487 375 X Q. These ge 
were thev not 


A. | think not. 
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SS heed a: , ¥ ‘ . : | > 7 1} 

376 X Q. Your name was not on the paper nor Mr. Huillyer’s. I 

, . => —* | _— ] Rae aac ee eel _— 
am now speaking ol these deferred notes which were not takeh care 


of at maturity. 
ris} ‘ ’ } : ee . . 
A. fhe name of Mr. Latta aione Was on) aly Pdch pe rsioned ior oul 

: | . e ° . ; 
benefit In securing the deterred paymen 


— 


son this property, and not 
‘ - . 


— 


} ae } - - } | : : - 
3978 X Q. Did not the firm individually and otherwise sign pape1 
| } : | | ‘ " . 
In ald of those dishonored notes 
} , } . 
A [f LHevy did | have no KnNOWwWIeadvge OF ] 
q ’ ’ ’ .m > ‘ 
379 X QO. When vou returned from California or the Pacifie coast, 
> s . : | = 2 , ’ : P , °° 
‘ , ' aor il , _ | +.) . . ; a i ' ; . ; 7 t . iy} 
as you Cail it, to Washington, gid vou @all upon the firm for this 
‘i ba — } ms . Sea ~ oa te a er a rae 1 4 . 
account, or dld thev send it to vou without belnge nVvIited to ao SO 
, Te , . . ] ne * 3% | fo sent j + ] + | 
A. Mr. Hillver and I called upon the firm and requested the ae- 
! ’ ] { 1 ' ] ' 1f tt ] } ? ' ‘ ° ? , 63 tf . ) 
Counts cl iif \\V ¢ WA ted cL } ‘ re | oe <a> oe De pie se s7 () Liat ea Hite] Lice 
ay 
manaing an account. 
cy j > , rs% ’ ) 
380 X Q. That was after vou came het Was Il 


4 
A. Yes, sir. 
. , ’ ’ } } } 

‘ " . gra ’ ; ‘ , 1 ‘> ‘ mer " ? 
o8l XN (J. Asa matter of facet. did not thev send that account to 
perore vou Oot here’ 


u 
\. 1 


VO 


| ’ 
hey ald not 
‘ , ; r? ’ : ’ , 
S2 X Q. What account did vou eall for lo vou remem- 
2) -_ 4 ‘xX sree ACCOUTI Aiti \ 4 ‘ tii SaPR 4 LJ UA | Lil j 
} ‘> ; 
Ue] 
; . . . : 
. ‘ ++ , 1% , j . 
18S \. We designated no particular account, but we ealled fo 
| , 4% . 
. - P sat? r { 
Ol08 Accounts VA 1} tiae bdrm Q1) AaACCOUT {)j [ j . | ii eStart 
} ‘> 7 ied ’ } . 4 ) 
{ ' : ’ j 
OOo 4 () Phe PPly) 17) \ferne had De te disso CC] pNAd It not 


? 
; 


bourn and OI]mstead,. w 


| 
I : 
| } ’ ; , "yr hy 7 he , : } : ‘ | 1, ‘ va , 
Latta. who had retired from the mirm., avd Ggemanded the accounts 


before you came from the Pacific slope to Washington, in 1878 
A. They were not. 
38S) X (J. Neither one nor the other of them ? 

A. Neither one 

Osh X ). [ new show you Exhibit C. Was that sent to vou before 
you left the Pacifie coast in 1878? 

A. It was not. 

387 X Q. How long atime do you think it would take to make 
that account ?” 
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A. It was about a week after we came here and re juested the 


rendering of accounts before we got this. 
088 XQ. How long before? 


cy > ™ ,% ’ P 3 rae 1. } . ; 
4ASY 3889 X QO. Well. it would take nearly a week to make that 


out, would it not, In an active real estate oth 
A. [ should thi k hot lt Wiis simple matter Ol COP) ne ahh a 
count from the books Phat account never wus sent to mi 
390 X @. How did you get it? 
\. [T have no reeollection of having seen it until 1S78 


‘¢ F 4 . ae . » oe | " + as } } . Ce fet? vat 2 vat 
3] X i, Afte Having vour mind refreshed OV @lreubstances 


‘ | } ‘ _* ’ 2° ¥ } 
what qo vou now say about the two accoundlts, |; Wr, bavil er peen 
] > 4 ) 
Sent to the aclic LAvece* 
Ih ‘ i>) { ] 4 , . ; 1] Lote > ’ +}, ain | >t? i >» , Z rr) fT 
re @ have no knowledge or recoliection OF thelr having been sent 
LO me. 
> ~) y % . 8 ) — . ' 
092 X (. Can you say that they were not sent 
A al cannot 
| i | y 4h . . } ° - ] — » 7 . . 
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or not you preserved all of the accounts of every character which 
were sent to you purporting to be accounts? 

A. I never had any accounts sent to me, unless a letter advising 
me of certain payments in the future, to be made both for taxes, 
interest, and principal on deferred payments. 

10 Q. Did you ever destroy any paper of any significance con- 
nected with this business ? 

A. I never did. 

[11 answer to cross-interrogatory 188 I wish to say that I do 
494 not remember that the firm of Kilbourn and Latta acknowl- 
edged the receipt of all moneys sent them and of the disburse- 
ment of money. The answer to the 198th cross-Interrogatory Is not 
comprete. The word “it ” should be added. In mv answer to Cross- 
interrogatory No. 249 I wish to strike out the words “ and charged,” 
leaving the sentence to read “ eae was to be charged to the 
party selling.” ‘To my answer to the 505th cross-interrogatory I wish 
to add &at that place.” Ther aes has evidently made a mistake 
in taking down my answer to cross-interrogatory No. 364. Instead 
of thirty thousand doll, nt aed answer was and now is one hundred 
and thirty thousand dollars. In reference to my answer to cross- 
Interrogatory No. 067 [ desire to Say that [ either did not understand 
the question or [ made a mistake in the answer. T[ wish tosay that 
the amount of llabilities assumed by Mr. Latta was two or three 
thousand dellars less than one hundred and thirty thousand dol- 
lars. In answer to cross-interrogatory No. 574 I wish to say “Tam " 
instead of “ no. 

11 ). [n speaking of the liability ” Mr. Latt ta Upon obligations 
for Sunderland and Hillver what do nen inean ? 

A. I mean where he signed notes, either as trustee or in his indi- 
vidual capacity, to secure deferved payments on real estate purchased 

for the complainants and Stewart. 
1. 12Q. When Mr. Latta proposed or agreed tosign these notes 
as trustee do you know whether he supposed he was incurring 
any personal liability or not ? 

Mr. Torren: I object to that question, because it is an improper 
question, 

(). (continuing :) IT mean, of ccurse, do you know trom what he 
said ? 

Mr. Torren: Well, that makes it no better. Mr. Latta is not a 
party, and we are not bound by his say-so. 

Mr. Hitnnryer: Well, I think you are, but that is something we 
cannot settle here. 


A. I think he said either before the purchase of any property or 
during rthe time that the firm were making urchases that by slon- 
ing as trustee he did not consider himself personally lable. The 
first time that I ever heard him say anything about personal labil- 
itv Oh a note signed as trustee was 1n the summer of 1878, when he 
told me that he had been advised by his attorney or attorneys that 
he was liable on the note signed as trustee. 
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13 Q. That was the first time you had ever heard anything about 
liabilitv of Mr. Latta on these notes ? 
The first time I had ever heard of it, either through him or 
“acne 

| 14.Q. When the accounts were given to you and Mr. Hill- 

496 yer in 1878 and you discovered the charge with regard to 

care and management. you have stated that you complained 
of it to the members of the firm. State what was done by yourself 
and Mr. Hillyer in reference to it after that. 

A. Mr. Hillyer and myself went Senetianeed the office of Judge 
Cox and gave him a memorandum of the charges for care and man- 
agement of the property as we found them on the accounts rendered 
in the summer of 1878 and employed him to bring suit against the 
firm of Kilbourn and Latta. After Mr. Hillyer left here I went 
mivself twice to Mr. Cox’s office. I only saw him once alone, and | 
then instructed him to bring the suits at once. He was to call on 
Mr. Bull, who was then our agent, for costs and retainer. That is 
mv recollection. 

15 Q. When did you leave here in 1878? 

A. I] left in the latter part of September, 1878, 1 think. 

16 Q. Did you leave here supposing that the suit would be brought 
against the firm? 


A. I did. 
17 Q. Do vou know the reason why it was not brought at that 
time? 


A. Only from what I heard afterwards 
THOS. SUNDERLAND. 


Subseribed to before me this 19 of December. 1881. 


Pim F JOHNSON, Exvaminer. 


497 Correction Made by Mr. Thomas Sunderland un His Testimony 
on the — Day of ——, A. D. 1881. 


Since I last testified I have examined the accounts received from 
Kilbourn and Latta, which at the time I testified were in the hands 
of Mr. Hillver, and I find what purports to be an account current 
between Mr. Hillver and myself and Kilbourn and Latta, and also 
two accounts between myself and the same firm. The first of my 
separate accounts is dated 25th of June, 1872, and relates to the pur- 
chase of a few lots. The other account is dated September 4th, 1873, 
and relates to the purchase of property and disbursements on the 
same. ‘The account between the firm of Kilbourn and Latta and 
Hillver and myself is also dated on the 4th of September, 1873, and 
is between May Ist, 1873, and September 4th, 1873. and shows the 
receipt and disbursement of a little over forty-one thousand dollars 
($41.000.00). When I received those accounts | do not remember. 
but I think it is very possible they were sent to me when I was in 
Europe. These are the only accounts purporting to be accounts 
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current that I have discovered since I last testified, and the 
19S only accounts that [ ever received, except memoranda of 
payments to be made on deferred payments and taxes. 
THIOS. SUNDERLAND. 
Subseribed to before me this 19th of December, 1871. 
J. J. J} | \NS( yN. keramine r. 
Met, pursuant to adjournment, at the time and place stated in 
sald adjournment. 
Present: Mr. C. J. Hillver and Mr. J. H. Ralston, for the com- 
plainants mond \Ir Kenoch ‘Lot 1. for th di fendunts 
Jo@N BULL sworn and mined 
Dir CL eC@Xal al by \Ir ( i HILLYER 
A. In Washington 
2). How lone have you resided here 
19) \ Wi | \ be hn here stea Lily ~ nee the first of January. 
oQ. What was your occupation here in 1872? 
A. I was, fora part of that year, in the employment of Kilbourn 
and Latta as their eashier 
4Q. How | did you remain in the employment of that firm? 
A. I think I was ther til some time in thi Spring of IS76 
| } 
thought it was 1875 at first, but I believe now it was 1876 
-) () \\ basal Were Vour itles the course of that employmie nt? 
A. Well, I kept then ks and had charge of their cash and all 
their tithe papers 
6 Q. Do you know of the property being purchased by Sutherland, 
Hillyer A&A Stewart at rin the vear 1S¢2 
A. ‘There was a large amount of property purchased by Sunder- 
land, Hillver and Co. in that year 
7. Were the account- kept by vou—that is, the accounts of the 
firm of Kilbourn and [Latta 
A. Yes: I kept the books. 
‘2 (J. lave Vi Wd ACeCeSS LO thy “i oks now 
A. | have seen th within the last few minutes 
y (). Can vou state n reference to Squar Lob. what + Mmissions 
were paid and to whom in connection with the purchase and sal 
of that square t 
S00 Mr. Torrens O t question. It has nothing to 
’ 1 
qo With Ui =| roversyv 1!) this Case ulless the 
commissions were paid by you. We propose to let you and Mr 
Bull look at any book or paper this office relating to your busi- 
ness. We will not let you look at anv account or book or paper re- 
lating LO any othe rommahs Usihess-—or, 1) other words, we ado not 
propose to go Into an investigation of the income of the firm of Kil- 
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bourn ard Latta, and we decline to show you the books and papers 
for that purpose. 

10 Q. Have you a memorandum, Mr. Bull, made from the books, 
showing how these commissions were paid ? 

A. I took off a memorandum. 

11 Q. Please take the memorandum—— 


Mr. Torren: Wewill not allow Mr. Bull to have a memorandum 
or the books for that purpose. 

Mr. Hittyer: It is his own memorandum. 

Mr. Torren: We think it is ours. 


12 Q. State, if you know from your own knowledge, who paid the 
commissions, 1f any were paid, to the firm of Kilbourn and Latta 
as brokers upon the sale made to Latta as trustee for Sunderland, 
Hillyer & Stewart of square 11o. 

The Witness (interrupting): You mean square 156. 
50] 13 Q. No; I now change the question to square 115 
A. I can answer it by referring to the books. 

14 Q. Do you know, independently of vour own recollection, who 
paid them ” 

A. I know what entries are made on the books with reference to 
that transaction. 

lS Q. State them 


Mr. Torren: I object to the question for the same reason. 


A. There was a commission of one thousand dollars ($1,000) paid 
to — by the Institution for the Edueation of Colored Youths. 

16 Q. Do you mean paid to them ? 

A. No; I mean paid by them and charged to them. 

17 Q. Paid by them and charged to whom ? 

A. The firm of Kilbourn and Latta, brokers, when they settled 
their accounts with that institution, charged that one thousand dol- 
lars’ ($1,000) commissions. 

18 Q. Do you know whether commissions were charged by the 
firm on square 156? 

Objected to by Mr. Totten, counsel for the defendants, for the 
same reason. 


A. Yes; there were commission sellers in that case. 
19 Q. To whom? Do you remember the name of the seller? 
A. My recollection is that it was Hallett Kilbourn, 
O02? trustee. 
20 Q. Do you know whether commissions were charged on 
the sale of lot 17, in square 158’? 
A. Ido not think there was any commission charged in that 
Case. 
21 Q. Are you able to state that positively * 
A. I noticed when I was looking over the books that the entries 
of that transaction—the sale to the firm of Sunderland, Hillyer & 
Co.—there was no commission charged at all. That transaction 
was separate from the transaction in which the property was ac- 
24—155 
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quired, The property was acquired beforehand from Governor 
a 4 ’ ° ° t . ? é 
2 (). Was there a commission charged in that case ? 

’ } ys hs : = 
A. Le t find an entry of it. I did not look thoroughly and 
do not know whether there was a commission charged to Governor 
look at the books before vou and _ see 


d s} K Vy 1() \\V ; - 
whether there were commissions charged to Mr. Morgan. 
‘ of 


Mr. Torren: I object to the witness looking at the books for that 
We will not produce the books in regard to the accounts 


purpose. 
of other people. ‘They are private. 
24. Are you able to state without the books in regard to 
508 the other property purchased by Sunderland, Hillyer, and 
' ae ee +] ] i ute : = . : 
A. rank through the bDooks and saw that conlmMIssions were 
rs 
charged to the sellers, exeept in such eases as the title came from 


Kilbourn and Latta and Olmstead themselves and in this case of 
lot 17. \ll the other eases. bs —_ where the = were made by 
the parties themselves to Sunderland. Hillyer & Co.. commissions 


were charged. 

Mr. Torren: [ object to all that for the same reason, and I objeet 
for the further reason that Mr. Bull seems to be testifying not from 
his own memory, but from what he has seen from the books. 


The Witness: That is all lam testifying from—from the books. 

25 Q. Can you state from memory what commissions were charged 
and to whom without the books? | 

A. I could not. 

26 Q. Did you make a memorandum as to these commissions this 
morning? 


A. I did. 
ie desk in the other room. 
A. | undertook to produce it, but Mr. Olmstead had it and de- 


id vou give it to Mr. Olmstead ? 
A. No, sir; not particularly. I left it on his desk. 
504 30 Q. What do you know of the purchase of lot 17, in square 


? 
> ¢) | 
= . ¢ 


ht 
A. I was not cognizant of the negotiations by which that square 


was acquired at all. — the agreement had been made Mr. Latta 
came to me and asked me if I ha 5 _ judgments against me. I told 
him no,and he asked { | would consent to take the title to that 


lot, and convey it again ] told him | would. provided I eonveved 
by deed of special warranty and not of general warranty. 
Mr. LOPTEN : Conversations with Mr. Lat tla are object ted to because 


he is not a party to this suit. 


‘) Y ? } ss ? ; ° . . ‘ 
| (). Is that all you KnOW In reference to it? 
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r A. I took the title to that property. It was a deed made to me by 
E. D. Morgan and wife. 

o2 Q. State ali you know about it. 
l j A. Then I made a deed of it to James M. Latta, trustee. It wasa 
r deed signed by myself and my wife. 

09 @. Do vou know anything more about it? 
A. I reeollect the difference in the considerations 


o4 (J. What was the difference ” 

A. I think it was about three thousand three hundred and sixteen 
dollars ($3,516), or somewhere near that. One was five thousand 
dollars ($5,000) and the other was eight thousand three hundred and 

sixteen dollars (SS 516) 
HOS 50 @. You mean by that the difference in the consideration 
named in the deed from Morgan to you and the consideration 
named in the deed from you to Luatta ? 
_A. Yes, sir. 
36 Q. Did vou have any interest In this transaction 

A. Not at all. 

37 Q. Did you make anything out of it? 

A. Not a cent. 

38 (. Did you know any reason why this was done—why you were 
asked to take the deed ? 

A. No; it was not explained to me and I do not know. 

39 Q. How did vou come to put the consideration in the deed of 

elght thousand three hundred and sixteen dollars ($8,516) ? 
: A. I did as I was directed about it 
40 Q. By whom ”? 
A. I do not remember. 
41 Q. Was it by some member of the firm ? 
A. Yes, sir: if was some member of the firm. 

12. What did you know of the relations between the firm of 
Kilbourn and Latta and Sunderland, Hillyer & Stewart in the mak- 
ing of these purchases ? 

A. I never had anv cognizance whatever of the negotiations for 

the purchase of this property at the time the purchases were 
506 agreed upon between the seller and this firm of brokers. 1 

never was cognizant of their transactions. ‘The first I knew 
of these transactions was when they came to be entered upon the 
books. The firm of Sunderland, Hillver Ww Co , elth rone member 
or the other of it, furnished the money as it was required, and gen- 
erally the payments were made out of their money that they fur- 
nished. They were in frequent communication with the firm. I 
used to see them after having conterences with the several mem bers 
ot the firm. ‘The relations between them seemed to be ve ry conni- 
dential. They paid in money to the firm generally when it was 
called for, and did not take any account or cognizance of its dis- 
bursement at the time. I don’t know that I know anything further 
about the relations existing between Sunderland, Hillyer & Co. and 
the firm of Kilbourn & Latta. ; 

13 Q. Do you know whether Kilbourn & Latta and Olmstead were 
the brokers of Sunderland, Hillver & Co. or not” 


‘) 
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Mr. Torren: I object to the question because it calls for a legal 
Opinion. 


(Juestion (continuing). Whether they acted as such ? 
A. Well, I supposed that they were the brokers of Sunderland & 
Hillyer. 
O07 tf (). State your reasons for so supposing. 

A. Nothing, except from a oeneral knowledge of their busi- 
ness. Money was put into the hands of this firm and they were 
directed to buy property, and they went on and did buy property. 
[ have alwavs understood from the firm that the commissions would 
be paid DV the sellers of the property | but where the sellers were un- 
willing to pay a commission, then the firm of Sunderland, Hillver 
W Co. were to pay the commissions. 

15 Q. Did vou ever know of the firms selling any property to Sun- 
derland, Hillver & Stewart? Did you al the time? 


A. No. 


16 Q. Did you ever know of their being interested as sellers of 


property to Sunderland, Hillyer & Stewart ? 

A. I never knew it at all until that transaction in regard to lot 
& @ then | thought thev had an interest in that transacuon where 
the title passed through rie 

17 Q. What made you think they had an interest in that ? 

A. Beeause I saw the consideration in the deed to me was one fig- 
ure and the consideration in the deed to Latta was another 

18 @. Did vou ask any | 

A. No. 


508 19. What you speak of was a mere suspicion of your 


Plies 7 a % 
ju Lion 


own ? 

A. Merely my own suspicion 

90 Q. What care and nianagement was there of this property pur- 
chased by the firm of Kilbourn & Latta during the vear- 1872, 1878, 
1875, & 1876? | | ' 

A. Well, they had, after the property was purchased, to attend to 
the payment of the debts on it, or rather the incumbrances on it; 
they paid the interest and principal when it fell due; they paid the 
taxes, and there was a small, insignificant amount in rent collected. 
A few pieces of property bore a little rent, and they collected some 
few sums, small in amount, but besides that I do not know what 
they did. 

| () Who did this work ” 

A. Mr. Olmstead generally paid the taxes, | believe—always. | 
generally paid the incumbrances, principal and interest. 

o2 Q. You kept the accounts also, did vou not? 

m. Yes, Sir. 

ood Q. That was done entirely by you? 

A. Yes. In regard to the payments, some of the firm would sign 
the cheeks and [ would make the payments. I did it in the majority 

of instances, I believe | 
509 o4Q. IT see upon the account which is introduced in evi- 
dence a charge of fifty dollars ($50) for a real estate book—a 


apis ~+ 
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charge by Kilbourn and Latta against Sunderland & Hillyer for 
that book. Can you explain that charge? 

A. Well, they were charged that for the extraordinary cost in get- 
ting that book—for the work in getting up that book. 

Oo) Q. Was there any cost except the labor in making up the 
book ? 

A. Ido not know exactly how it was divided, but there was a 
good deal of work in getting up the book and there were some very 
expensive maps, ef celera. 

96 Q. Were they not charged separately for the maps’ 

A. No; it was all in one item. 

97 Q. Do vou know at whose request that book was made up ? 

A. No; Ido not know at whose request It was. 

58 (. Who did the work in making that book ” 

A. I did the work, as far as the writing was coneerned. I did 
not draw the maps nor bind the book. The book was bound by 
some bookbinder, and the maps in the book were procured from 
the nan who made them first. 

59 Q. Will vou state from the books of Kilbourn and Latta, which 
are here produced, what the balance of the account of Sunderland 
and Hillver was with the firm on the first day of January, 

L873? 
O10 A. The balance of Sunderland, Hillyer & Co.'s account on 
the first day of January, 1S73, was a credit balance of forty- 
two thousand two hundred & five dollars and seventy-four cents 
($42,205.74). 

60 Q. Did Mr. Sunderland also, during the years from 1872 up to 
1876, have an account with the firm of Kilbourn & Latta ? 

‘A. Yes, Sr. 

6] (). | want to know what the balance of the account of Mr. 
Thomas Sunderland was in his account with them on the same day. 

A. There wasa credit balance to Thomas Sunderland at the same 
time of three thousand seven hundred and fifty-four dollars and 
thirty-six cents ($3,704.56) 

2 (). Will you look al that account and verify your statement of 
the credit balanee to the firm, and also does that appear as you 
state it? 

A. No; I had made a mistake in footing up or got the wrong vear. 
There was a debit balance to the firm of Sunderland & Hillyer on 
that day of four thousand nine hundred and forty-three dollars and 
ninety-seven cents ($4,945.97). 

63 Q. Now, Mr. Bull, will you tell us what that balance on each 
account was on the first dav of July, 1875? Did you strike a bal 

ance on that day In keeping your books” 
ol] A. The balance-sheet of the entire business of the firm was 
only wade once a year. I can figure it up. 

64 (). Can vou give us the balance at the end of each year on the 
first day of January, in the years 1874, 1875, and 1876, respectively ? 

A. The credit balance of Sunderland and Hillyer on the 31st of 
December, 1873, was three thousand eight hundred and twenty- 
seven dollars and sixty-six cents ($5,827.66). 


/ 
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65 Q. Now, tell us that of Thomas Sunderland individually. 

A. The balance of Thomas Sunderland was a debit balance of 
three thousand and seven hundred & sixty-three dollars and one 
cent ($5,765.01) on that day. 

66 (. Now, will you take the 51st day of December, 1874? 

The balance of the account of Sunderland & Hillyer on the 
olst day of December, 1874, was a debit balance of two theusand 
three hundred and cig! Ity- five dollars and forty cents ($2,585.40). 

67 Q. Now. give us that of Thomas Sunderland. 

A. The balance of Thomas Sunderland on the same day—Decem- 
ber 3lst, 1874—was a credit balance of seven thousand seven hun- 
dred and seventy-six dollars and ninety-three cents ($7,776.93). 

6S (). Now, take the dlst of December, 1875 
o12 A. The balance of the account of Sunderland & Hillyer On 
the 3lst of December, 1875 was a credit balance of two thou- 
sand eight hundred and nineteen dollars and seventy-three cents 
($2,819.73), and theaccount of Thomas Sunderland on the same day— 
that is, the 31st of December, 1875—was a credit balance of five thou- 
sand and three dollars and thirty cents (5,003.30) 

69 (Q. Now, give us the balance on the 31st of December, 1876. 

A. On the 3lst of December, 1876, I did not keep the books. 

70 Q. State from the balance-sheet which Mr. Olmstead furnishes 
to you what was the balance of the account of Sunderland & Hill- 
ver on the dlst of December, 1876. 

A. The balance of the aecount of Sunderland & Hillver, aceord- 
Ing to this balance-sheet which [I hold in my hand, was a credit 
balance of eighteen thousand one hundred and twenty-five dollars 
and eighty-four cents ($18,125.84). I have looked at the figures on 
the books, and thev agree with that. 

i] (). Does the balanee-sheet also show th » account of Thomas 
Sunderland individually ? : 

A. There does not seem to be any entry of Thomas Sunderland 

here. I do not see any balance for him. 
O13 72. How was this money paid into the firm of Kilbourn 
& Latta,and how and by whom was it distributed as between 
the account of Sunderland, Hillyer & Stewart and that of Sunder- 
land alone during these vears? 

A. Well, the amount of money received came from what Sunder- 
land and Hillyer at various times and in various ways paid in. 
When they were here they sometimes gave a check on New York 
themselves, I believe, but generally when Mr. Sunderland was in 
San Francisco he was notified by telegraph that money would be 
wanted at a certain time, & he would generally send a telegram to 
his bankers, Messrs. Laidlaw & Co., and they would authorize Kil- 
bourn & Latta to draw on them. The money usually came in that 
way. It was paid out indiscriminately on either account as might 
be necessary. 

73 Q. Then the ap plication of the money to the account of one or 
the other was made by Kilbourn & Latta? 

A. Yes; entirely so. It did not follow that the money paid in by 
Sunderland was applied exclusively to his separate property, but, on 


-4. 
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the contrary, it was applied on the property of either as the amount 
fell due, so that the accounts were really joint accounts. 
74Q. From your knowledge and from a recent exam- 
O14 ination which you have been asked to make can you state 
what notes or abilities in respect to this property were over- 
due on the first dav of January, 18/7? 

A. By “ this property,” you mean the property of Sunderland & 
Hillyer? 

70 Q. Yes. 

A. I have made such an examination. 

76 Q. State the result of it. ‘ 

A. I believe I have gone through all the accounts in reference to 
the property of Sunderland & Hillyer, and there was an overdue 
unpaid balance on square 66 of eleven thousand dollars ($11,000) ; 
there was an overdue unpaid balance of square 95 of ten thousand 
dollars ($10,000), and there Was an unpaid overdue balanee on 
square 195 of ten thousand dollars ($10,000). Those were the only 
amounts everdue and unpaid on the Ist of January, 1877, on the 
property of Sunderland, Hillyer & Co., to the best of mv knowledge 
and belief. 


77 Q. What of those obligations was Mr. Latta lable for, either 


). 
individually or as trustee? 

The question was objected to by Mr. Totten, counsel for the de- 
fendants, because it calls for a legal opinion. 


e A. He was liable for one only. ‘That was the debt due on square 
195 of ten thousand dollars ($10,000). 
D1 78 Q. That was the only note which was then overdue, 
made of executed by Mr. Latta, either as trustee or individ- 
ually ? 

A. I think it was. 

79 Q. What were the circumstances in regard to the payment of 
the note of ten thousand dollars ($10,000) due on square 195 at ma- 
turity ? 

A. ] paid Mr. Riges thirty thousand dollars ($30,000) of principal 
besides the interest up to that date, and Mr. Riggs at the time ex- 
pressed a willingness to have the ten thousand dollars ($10,000) re- 
main just as long as the parties saw fit to let it remain, provided 
the interest was paid. 


— 


Mr. Torren: I object to that answer because it is immaterial what 
Mr. Riggs said; it has nothing to do with this investigation. 


-4. 


Direct examination of JoHN Butt continued by Mr. C. J. 
z HiLLyYeER. 
Q. I wish vou would look, Mr. Bull, at the exhibit marked “Ex- 
hibit A,” state in whose handwriting it 1s, and what you know in 
reference to it. 
O16 A. It is an account of Sunderland, Hillyer & Co. ren- 
dered at the time that that firm closed its business with the 
firm of Kilbourn and Latta, with the transfer of the property to 
Sunderland & Hillyer. The date is the 27th day of June, 1872. 
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Q. In whose handwriting is it? 

A. In mine. 

Q. It was an account then rendered by Kilbourn & Latta to Sun- 
derland, lillyer W Stewart 

A. Yes, sir. 

(). Now, [ wish you would look at this paper marked “ Exhibit 
B” and see in whose handwriting it Is. 

A. [t is my handwriting except the slonature KX date, which are in 
James M. Latta’s own handwriting. 

(). State what it is. 

A. It is an account of the eash payments made on the several pur- 
chases by Sunderland and flillyver. 

Q. Is that also by Kilbourn & Latta to Sunderland, Hillyer & 
Stewart ? 

A. Yes; I should say it was. 

Q. Now, [ wish you would examine “ Exhibit C,” state what it 
Is, and in whose handwriting it Is. 

A. This purports to be an account current of Thomas Sunderland 
with the firm Kilbourn & Latta. It isin the handwriting of Mr. 
Olmstead. 

(). Will you look at “ Exhibit D” and say in whose 
O17 handwriting it is and the date, and what you know about it? 

A. This is an account current of Sunderland and Hillver 
with Kilbourn and Latta between dates of June 26, ’72, and Decem- 
ber 30,776. It is in my own handwriting. 

Q. Is it the transcript from the books of the firm of Kilbourn and 
Latta ? 

A. Well, I should think it was, although I am not sure I made it 
from the books. This was a thing that was made after I left the 


wd 


othiee. 
Q. Did you make it at the request of Kilbourn and Latta? 
A. My present impression is that I made it at the request of Mr. 
Olmstead. 
(). It was at the request of one of the firm, was it‘ 
A. Yes, sir. 
@. Do you know when it was delivered to Sunderland, Hillver 
and Co. ? ; 
A. I have noidea when it was. I have no idea about that. 
(). When was it made? 
A. I have no idea when it was made or when it was delivered, ex- 
cept it must have been subsequent to the 30th of September, 1876. 
@. Now, will you look at “ Exhibit E” and say what it 
is? 
518 A. This is an account current of Sunderland and Hillyer 
with James M. Latta, trustee. : 


> 
, 


4 


4 


Q. In whose handwriting is it? 

A. In my handwriting. 

@. What is the date of it? 

A. It does not seem to have any date. The last entry is in June 


20, 78. 
(). It must have been after that, then ? 


~ < 
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A. Yes; it was made by data furnished me by the firm ? 
@. And delivered to Sunderland and Hillyer? 
A. It was left with me, and I presume I gave it to Sunderland 
and Hillyer. 
Q. That was the purpose for which it was made‘ 
A. Yes, sir. 
Q. Now look at “ Exhibit Ff” and say what it is. 
A. It purports to be an account of Sunderland and Hillyer with 
Kilbourn and Latta. | 
(. In whose handwriting is it? 
A. In Mr. Olmstead’s handwriting. 
(). Do you know anything about the delivery of that? 
A. I do not remember. 
Q. Now, look at this paper marked “ Exhibit G,” state what it 1s, 
the date of it, and say in whose handwriting It 1s. 
A. This purports to be an account of Sunderland and Hillyer 
with Kilbourn and Olmstead between the date- of January 6, 
519 7?77,and June 1, 78. It is in the handwriting of Mr. Olm- 
stead. 


} 


Cross-examination by Mr. Totten: 

Q. When did you first enter the service of Kilbourn and Latta? 

A. Well, I think I first did some work for them in 1871, but [ be- 
lieve that I was not regularly engaged with them until 1872. 

Q. What time in 1872? 

A. I do not reinember. 

Q. Well, was it in May or October, in January or December’? 
A. I could not tell that without reference to the books 
(J. Did you write up their books after January, 1S/1? 
A. My impression is that I wrote them for the entire year 1872. 
Q. When did your connection with them terminate? 
A. In 1875 or 1876; it was in 1870, I think. 
(). Do vou remember the time in 1875? What month was it? 
A. I do not remember exactly, but I think it was in the summer. 
(). In what business were Kilbourn and Latta engaged during 

your employment by them ? 
O20 A. They were real estate brokers. 
(. What did they do as brokers” 

A. Buy and sell real estate on commission. 

Q). Did they buy and sell real estate on their own account? 

A. They did. 

Q. They had a separate account for these transactions, did they 
not? 

A. They did. 
(). What was the title of that account? 
A. That account was called the account of Kilbourn and Latta 
and Olmstead, reversing the order of the firm names. 

(). That was understood by you all to be a speculative account 
or an account showing their speculations in real estate ? 
A. Yes, sir. 
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That account showed that a great deal of real estate was handled 
and involved much money, did it not” 
A. Yes, sir. 
(. And large profits ? 


A. Yes: | think they made considerable profit on some of their 


transactions. 
Q. Was it not a fact that the profits on their speculations exceeded 
the profits on their commissions and brokerage ” 
A. I eould not tell that. 
o2] (). What is your notion about it? Do you think they did 
or not? 

A. I cannot give an idea on that subject; [ don’t know that 
| ever compared the two accounts for the purpose of settling that 
question, ‘Their commissions were large and their profits were 
pretty large In some eases. 

(J. You hada large balance from time to time, when you made 
balange-sheets to carry to the accounts of individuals ? 

A. I do not understand the question. 

(). Well, didn’t you have a large balance on the — t side of that 
account to be credited to the individual members of the firm ? 

A. Oh, yes; there was usually at the end of every vear a balance 
of the “Ik., L. & O.” account to be credited to the individual mem- 


bers. 
(). [It was a pretty large balance, was It not, for a few Vedars, in all 


events ¢ 

A. Well, it was a considerable balance. 

(). In speaking about the “ Exhibit A” just now, in your direct 
examination, you stated something about that question having been 
made when the affairs of Sunderland & Hillyer were closed up and 
when the property was transferred to Sunderland & Hillyer. What 

did you mean by that? 
O22 A. [ meant that at the time they made a settlement with 
Stewart the others took the proportion of the property agreed 


Upon. 
(). You did not — the settlement with Kilbourn and Latta ? 
A. No. 
Q. In your direct examination. a few days ago you stated that 
Sunderland and Hillyer furnished all the money required for this 


business. Did they Serial the money before the transactions were 
made or afterwards, or do you know ? 
They furnished money from time to time as it was wanted in 

the business. 

(). Hlow do you know that? 

A. T remember the fact that the money was furnished by them. 

Q. Hlow did you know what it was furnished for ? | 

A. Well, [don’t know except upon the general rule that they 
would not be apt to furnish money for any other purpose except 
their own. 

Q. Well, what knowle dge you have on that subject is derived 


from the books, 1s it not‘ 


A. Yes. 


null 
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(). Altogether? 

A. I don’t remember hearing any of the firm of Sunderland & 
Hillyer saying what specifie purpose they intended the money for. 
Q. What was vour business in the office of “ Kilbourn & Olm- 

stead?” What did you do? 
O20 A. I was called their cashier. I kept the cash account and 
the books. 
rn Did you keep their money 

Their money was kept in bank, but 1 kept control of the money 
In a vaults and safe. 

(. You have given balances to a considerable extent in your di 
rect examination. Can you state whether those balances agree with 
the accounts current ? 

[I have not made any comparison between those balances and 
the accounts current of late. When they were made | believe they 
were entirely correct. They were transcripts from the books of the 
firm, and must have shown the same balance as the books show.’ | 
don’t rernember any Instance to the contrary. 

(). You have looked at the paper marked “ Exhibit C,” being an 
account current with Kilbourn and Latta between June 17th, 1872, 
and December 30th, 1876. It shows a debit balance of sixteen 
thousand two hundred and nine dollars and one cent ($16,209.01) 
Do you remember that faet ? 

A. No, sir. 

(). W 1 you look at the paper and tell whether it does or not, and 

whether those are your figures ? 
o24 A. The footings of those accounts are in my handwritings, 
and the entry of the debit balances is also in my handwriting 
and shows $16,209.01. 

(). Now, won't vou look at this exhibit, marked “ Exhibit F,” and 
state whether or not that continues an account and disposes of a 
balance ? 

This is an account made in the handwriting of Mr. Olmstea 
and the balance is entered here at eighteen thousand one hundred 
and twenty-six dollars and eighty-four cents ($18,126.54). 

(. I have a sheet marked “ einagea G.” Please look at it and 
state what balance is taken up there and disposed of. 

A. Well, I cannot tell you, sir. 

7 What does the paper say ¢ 

oe are ea, rule d out here, and there Is a balance ll} ON 
Prete howing $15,344.4 l, and there must be added to that $415.15, 
making the apparent balance fifteen thousand seven hundred an d 
fifty-nine dollars ~ nd fifty- six cents ($815,709 56). 

(). Won't you! look at the entry on the credit side and see what 
that is? 

A. That balance is 816,209.01. 

(). In whose handwriting is that? 

A. Well, the figures seem to be in mv handwriting both here 
and there (the witness indicating certain portions of the account) 

The balance of it isin Mr. Olmstead’s handwriting. I re- 
525 member that paper. I never was certain of its accuracy and 
alin not now. 
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Q. Why not? 
A. I cannot tell you at this time. I only know I could not under- 
stand it and never did and don’t know whether it was right or not. 
(). Will you look at this paper again, marked “ Exhibit C,” and 
see what debit balance is there, and then statein whose handwriting 
the entry is on that paper? 
A. The balance shown is In my handwriting. 
(). Well, is there any doubt about that being correct ? 
A. So far as the figures are concerned, it 1s correct. = 
(). Well, did you have any doubt at the time it was made? 
A. So far as the balances are concerned, they are correct in the 
footings-up of the figures in the account. 
Q). Did not you verify it? 
A. I believe I did go over it with Mr. Olmstead at the time. 
(). Is it right 4 
A. \ly impression is that it 1s right. 
(). Now, this paper (showing to witness “ Exhibit G”) takes up 
that balance ? 
926 A. It is right up to here (pointing to a certain portion of 
the account), but the rest of it I do not understand. I never 
did understand 11 & don’t now. 
JOHN BULL. 
Subseribed and sworn to before me this 19th of December, 1881. 
J. J. JOHNSON, Evraminer. 
ae 
GEORGE E. Baker, a witness on behalf of complainan-, being 
duly sworn, upon oath testified as follows: 
Direct examination by C. J. HILLYER: 
| QQ. Give vour full name. 
A. George E. Baker. 
2Q. Where do you reside? 
A. I reside in the city of Washington. 
o Q. How long have you resided here ? 
A. Twenty years or more. 
LQ. Do vou know of a sale of a piece of property—square 115— 
in thiscity in the year 1872 bv the Institution for the Educa- 
oad tion of the Colored Youth ? 
A. Yes, sir. 
Oo. Were you a member of that association ? 
A. | was a member of the association and of the executive com- . 


mittee. I was its secretary and acted as treasurer. The real treas- 
urer lived on Staten Island. He was a rich .man by the name of 
Shaw. I simply reported to him from time to time, but all the 
actual business was done by me. 

6 Q. Did you take any part in the negotiations for the sale of this 
property ? 

A. Yes, SsIr. 

7 Q. Who were the person or persons who conducted the negotia- 
tions on the other side for the purchases r 
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A. Mr. Latta. 

SQ. How long were the negotiations pending before the bargain 
was closed ? 

A. Well, unfortunately the records of the association are locked 
up and the secretary is away, but is expected back every day and 
every hour, so I cannot speak except from remembrance and I have 
to be careful about that, but I do not think it was over two or three 
weeks, or it might have been months, but my Impression Is that it 

was not more than two or ena weeks. 
928 9 Q. It was closed up very shortly after negotiations were 
open, was it? : 

A. Yes. 

10 Q. Did the firm of Kilbourn & Latta or Mr. Latta or anv one 


else so far as you know have a refusal of this property at any time 


ot to the losing of these negotiations ? 
There, seain, i cannot answer positively, 


1 Q. Did vou ever know of any such thing? You understand 
what I mean? | 

A. Yes; I ean only say I think it very probable and almost pos- 
sible. Mr. Lat tta accoste d me SsomMmew here Ol) the street and sald, Do 


your folks want to sell that prone rty for S40.000 dollars? and it 1s 


barely possible tl that he said. W 1] you olve us the refusal of it for a 
week or two? but I cannot say positively. It was so long ago and I 
cared so little about it. I was pleased with the offer, but I cannot 
sav about any refusal. I do not know whether the minutes would 


show: or not. 

12 Q. Did you have any authority yourself to give a refusal of 
the property 

A. No. 

ls (J. Was there ever any action of the managing board clvIng a 

refusal of the property to Mr. Latta ? 
O29 A. I think not; when I get hold of the records I shall take 
the liberty of correcting this statement. 

14 Q. Have you now any recollection of any such thing as a re- 
fusal which would be obligatory upon the company ? 

A. No; I do not think there was any. 

15 Q. Did you ever hear anything of any such refusal prior to 
the time when these negotiations were opened by Mr. Latta, of which 
you have spoken ? 

A. No. 

16 Q. If any such thing occurred it was during the period of 
those negotiations ” 

A. Yes. 

17 Q. And, as I understood, you have no recollection of any such 
thing happening? 

A. No; I have not. 

18 Q. Do you think it possible that you could have undertaken 
by yourself to have given Mr. Latta a refusal for a certain time, 
which you would have represented to him to be obligatory upon 
the company ? 


A. Yes; I do think it possible. 
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19 Q. Perhaps you do not understand my question. 

A. Well, I reason it out. I do not recollect it. If he made the 
offer of forty thousand dollars ($40,000.00), T would have likely said, 

“T will call a meeting of the board to take that matter into 
H30 consideration.” He would have likely said, ‘“ Let us have 
the refusal.” 

20 Q. Then what you mean by that would have been something 
like what you have said—nothing more than that? 

A. Nothing more than that. 

21 Q. Nothing that would have been legally binding on you or 
him ? 

A. No. 

22 Q. There was no consideration of any character whatever for 
such refusal ? 

A. No; if any such thing as giving a refusal of the property oc- 
curred at all it must have been very incidentally such, as his say- 
ing, ‘Give us the refusal,” and my assenting; but even that I do 
not recollect. It is merely possible ; that is all. 

23 Q. What was the price obtained by the association for this 
property ¢ 

A. Forty thousand dollars, paid by note of thirty-two thousand 
dollars ($32,000.00) and cash eight thousand dollars ($8,000.00), less 
one thousand dollars ($1,000.00) commission and a few dollars for 
expenses. 

24 Q. To whom was the commission paid ? 

A. When the check was given for the balance the commission 

was taken out. He simply gave me so much less. 
531 25 Q. It was then paid to Mr. Latta ? 
A. Yes; he gave a check for that much less. 

26 Q. Was it a part of the bargain at the time it was finally closed 
that this commission should be paid to Kilbourn and Latta ? 

A. Yes. 

27 Q. And in pursuance of that agreement it was paid ? 

A. Yes; it was paid. 


Cross-examination of GEORGE E. BAKER by Mr. Torren : 


1 X Q. Have you got these books in your custody, to which you 
refer in your direct examination ? 
A. You mean the records of the institution. I have those in my 
house. 
2X Q. Are you ready to produce them on a proper occasion * 
A. Yes. 
Mr. Torren: Mr. Examiner, | want this deposition adjourned 
until there ean be an opportunity to cross-examine the witness with 
the books. 
532 Mr. Hinrtyer: I object to any postponement of this exam- 
ination on account of those books. ‘Those books can be got 
in the proper way if they are wanted. 


) 
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The ExaMINER: I have no discretion In the matter. 


Adjourned till Saturday, Nov. 12th, 1881, at 2 p. m. 
J. J. JOHNSON, 


Examiner in Chancery. 


Met pursuant to adjournment at time and place named in said 
adjournment. 

Present: J.C. Hillyer and J. A. Ralston, for complainants; Mr. 
Enoch Totten, for defendants. 


Cross-examination of GrorGe E. BAKER by Mr. Torren: 


(). Mr. Baker, since you were examined in chief have you come 
into possession of the book containing the record or proceedings of 
the association which you spoke about? 

A. Yes. 

(). Have you got it in your possession now * 

A. I have. 

. Will you let me look at it? I want to see the entries about 
square llo. 

A. Here it is (handing the book to Mr. ‘Totten). 
533 (). Is this book you have now handed me a record of the 


) 


) 


business of the corporation ‘ 

A. Yes, sir. 

Q. What office did you hold at the time in connection with this 
association ? 

A. I was secretary and acting treasurer. 

Q. Is that corporation still in existence ? 

A. Yes. 

(). Is this an original book of entry ” 

A. Yes; in my own handwriting. 

(J. Are you still secretary of this association ? 

A. No, sir; I am treasurer, not secretary 

(). I wish to show you an entry, Mr. Baker, made apparently on 
the 10th of January. The language I find in the entry is: The exec- 
utive committee was authorized to sell each portion of the real estate 
as the committee may deem advisable. I ask you whether that re- 
ferred to this square 115, which we have been talking about? 

A. It did; we had no other property. 

@. Who begun the negotiations for the purchase of that at that 
time? 

A. Well, there was no beginning of negotiations, except by way 
of conversation. 

(). Were those conversations with Kilbourn or Latta or any mem- 
ber of that firm ? 

A. Yes. 
034 Q. Which one? 
A. Mr. Latta. 

Q. I invite your attention to another entry in this book dated 

January 30th, ’71. Theentry I refer to is this: A proposition hay- 
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ing been made by Kilbourn and Latta to sell real estate of this in- 
stitution, payable in bonds of the Seneca Stone Company, and a 
committee consisting of Messrs. Blanchard, Langston, and Johnson 
was appointed and reported,” ete. Was that entry made in relation 
to this identical piece of property also? 
A. Yes. 
(). Now, will you turn further ahead and state to the examiner 
what disposition was made of that property which I have just now 
brought LO your attention ? 

A. Mr. Blanchard, from the committee on the sale of the real 
estate of this institution, re ported adversely, and the report of the 
committee was adopted and the sale considered inadvisable on ac- 


count of increas! i” value of the property. 

(). Now, from your book and the entries therein contained, when 

was the next negotiation with Kilbourn and Latta about this prop- 
2 erly and what is the entry i4 

500 A. This was February 7, ’71, which I have just read. ‘The 

next entry was July 5, 71. Mr. Blanchard, from the same 

committee, reported adversely upon that and the offer was declined. 

Q. That offer was made by whom ? 

A. That does not appear, 

(). Do you remember the facts as to the persons who made that 
offer? Was it Kilbourn & Latta? You may give me your best rec- 
olleetion. 

A. I do not think it was from the fact of 7 per cent. being men- 
tioned. Mr. Latta told me that 6 per cent. Was their standard ; that 
they would not give over 6 per cent. 

Q. Do you remember if any other person ever made an offer for 
that square of ground ? 

A. lam trying to think whether they did or not; I cannot think 
of any one Just now 

Q. Do you remember, Mr. Baker, of a conversation which took 
place between you on one side, representing this association, and Mr. 
Liatta and Mr. ( Yimste ad O})} the other side, in Mr. Latta’s residence 
on 15th street above “ L,” where they made that identical proposi- 
tion which is recorded in & by that entry ? 

A. No, sir; I cannot remember it, but I do not remember to the 
contrary ; ii May have been. 

(). Do you remember, Mr. Baker, that Mr. Latta and Mr. 


? 


ently had conferences with you and with other 
e association about that time in regard to this 


O36 ()|nisted req! 
members ot t 
property : 
A. Yes: they did. 
(). They were pursuing that property with some considerable dili- 


‘ 
} 
} 
i 


) 


gence and anxiety ? 
A. It seem- so, looking back at it now. It did not occur to me at 
the time. 
Q. The real estate market at the time was quite busy and active? 
A. [ do not remem ber about that. 
(). | speak of the year 1871. 
. Yes: it was in 1871. 


- 


of 


THOMAS SUNDERLAND ET AL, | 20) 


(. Property was very active at that time and real estate advancing 
In value, was it not ? 

A. Yes. 

Q. Will you turn to the next entry in your boox about this square 
and state to the examiner what it is ? 

A. On February Ist, 1872, the matter of the sale of the real estate 
was discussed and, an offer of $ 40,000 being submitted, Messrs. 
Blanchard, Langston, and Johnson were appointed a committee to 
consider the sale of the real estate and report at a future meeting. 

(). Now, what was the result of that committee's action ? 

A. They submitted a report in favor of selling thé property 

Dod of the institution known as square 115 at the price and terms 

offered by Kilbourn and Latta, namely, $40,000, payable 
SS U00 in eash and notes for the balance, Sf cured by trust deed, at 
6 per cent. interest, payable annually. 
). You have just read the entry in the book ”? 
A. Yes, sir. 
{- Was that sale consummated as a matter of fact ? 
A. Yes. 
J. And the money was paid ? 
A. Yes. 

(). At the time this proposition was made, Mr. Baker, was there 
anything said about commissions ? 

A. | suppose that was a part of the bargain. 

. What was the amount of commissions ? 

A. One thousand dollars. 

@. And that amount was actually paid ? 

A. Yes; it was deducted from the cash payment. 

(). Was there any infirmity in the title to this property which re- 
quired correction ? 

A. I think there was. 

(). Do you know what Mr. Olmstead did, if anything, towards 
perfecting that title? I will refresh your memory by asking you if 
he did not gO to New York to see some gentleman bv the name of 
Tateam or Tatham or something like that 

A. I think he did. 
95 Q. Did he sueceed in clearing up the title ? 
A. My impression is that he did. 

@. Do you remember meeting Mr. Olmsted with members of your 
association or the board of directors, or whatever you may designate 
those gentlemen, at Mrs. Johnson's house, Twelfth street, in regard 
to the business of purchasing this property ” 

A. Yes; I remember it. 

Q. Did you not frequently meet him there? 

A. Not frequently. 

. How often? 

A. Not more than three times. 

(. How long before the sale was concluded was it that the first 
meeting was held? 

A. Not a great while. 

@. Six months or a vear” 

26—1588 
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A. No. 
(). Not so long as that? 
A. No: in relation — thie (S40 000) fortv-thousand-dollar sale. 
(). IT mean ns Welations. 40: Inuytinn the property at any price or at 
ahy ime. 

A. There was not in regard to the forty-thousand-dollars ($40,000) 
sale, as [ said, but the thirtv-one-thousand-dollar ($31,000) offer has 
faded from my mind 


Ds) (). But that was not the first offer, was 1? Did he not 
make that offer, representing Kilbourn & Latta,in Mrs. John 


son’s house on 12th street ? 
A. He might have repeated it. but it was made before that by 
Latta. I think he did repeal it in the presence of the committee. 
() H ; was there f for the purpose of meeting the committee 


*) 


4 ‘ of 

(Js Don’t vou remember that prior to that Mr. Kilbourn or some 
of the members of the firm olfere “ Vou [We htv- five thousand dollars 
(S?5 000) some time before the eonelusion of the sale ? 

A | don t remem be :. 


Redirect examination by Mr. HILny) | 
(J. What is the next entry to the one which YOu have read in 
reference to this property? The last which you read was the report 
of thre »cotlmitltee ad VISIng the acceptance of ahi offe 4% of forty thou- 
cand dollars ($40,000) 
Ye 


What is the next entry in the record in reference to 


— 


540 ( 
that 
A. Declaring the seal ‘which was the proper entry to execute the 


: 
" 
° *) 


sale. 
Q. On what day? 
A. May 2lst, 1872 
(). What is the next entry in the book 
The next entry 1s a memorandum of my own; it is not a part 
of the Proce edings 
pnangong It Is. 
| made a reeord as follows: 


+, 


Account of Sale 
Received, James M. Latta, trustee, note, payable six years 
after date, May 23th, 183 ba alten. secured by deed of 
trust, 5. J. Bowen and J. M. Latta, trustees, at 6 p’r et. 


interest, semi-annually a 
A eee ee Pe ee or ee a 
less commissions -. — Pe ee Ee ae 1. OOO 
Stamps on new deed by Tatham, &e¢._..---- 1) 
Reeording deed ata larg. 2 
1 042 
6.958 
Ree’d for policy of ins. ._-- a ee ee eT ee ae 6 
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Net proceeeds a eee eR: Se Ee RTT ee, ee ee we 32 OOO 
aoe A Te ae Ree See ae, Sa ee Ye : 6.964 

38.964 
Received . ee eee — ee aa a 33,964 
Commissions & expenses NE iia es Pe 1.036 


S40.000 


4] U). What is the date of that? 
A. ‘There IS no date {Oo It 
J. [It must have been after May 21, ‘72, must it not, from the facet 


of it mentioning the date of ote as May 25th? Your memo- 
rane f 


? 
Qt SAVS you recelved notes dated Nay 2th. he date of the 
PWemMmorandum must have been late than that? 


A. Yes 
J. Did you olve the exact language of the record in r oard to the 


otter of S50 001 


— 
—s 
momgoees 
= 


sir 
~the first one that was made? 

A. The executive committee was authorized to sell such portion 
of the real estate-— 

(J. I do not me aq) that: I mean the one where there was an offer 
made by Kilbourn & Latta, I think it was before that, in reference 
tO the S380.000 offer ; 

A. “A proposition having been made by Messrs. Kilbourn & Latta 


to sell the real estate of this institution for $30,000, pavable in bonds 


*; 


of the Seneca Stone Company, a committee was composed of \lessrs 
Blanchard and Bowen to confer with Messrs. Kilbourn and Latta 
and report to a future meeting as to the price offered, the value of 
the securities, ” ete. 

(). What is the date of the entry which you have just now 


read ? 
o42 A. January 30, 71. 
(). What is the date of the entry when the sale was author- 
ized ? 


A. May 1d, "da 
Recross-examination by Mr. ‘VorTren : 


QQ. That proposition which was made by Kilbourn and Latta, and 
which was accepted, was an offer by them to purchase that property 
out and out on those terms, was it not? 

A. Yes, sir 

(). ‘There was nothing said about their being the agents or attor- 
neys or brokers for anybody else, was there ? 

A. Well, I somehow got the impression that they were. 

Q. Do you know how: was it solely from the fact they insisted 
upon commissions ? 

A. That was one reason. ‘The fact that they were real estat 
brokers was another. I did not know that they were buying for 


themsel Ves, 


= 
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Q. They were doing an extensive business as real estate brokers, 
were they not ? 
A. Yes, sir. 
045 GEORGE E. BAKER. 


Subscribed to on this 19th of Dec., 1881. 
Pg i Jf )H NS yN. Kraminue ,. 


Joun EF. OLMSTEAD sworn and examined. 
By Mr. C. J. Hittyer 


1 Q. Please give your full name 

A. John F. Olmstead. 

2 Q. Have you in your possession the books of the firm of Kail- 
bourn and Latta showing the accounts between that firm and Sun- 
derland, Hillver and Stewart in the year 1872? 

A. I have. 

3. Do the books containing those accounts show, 1n reference to 
each of the purchases of property made by them, an entry upon the 
books of the firm of Kilbourn and Latta what commissions were 
paid by the parties making the deeds to Latta as trustee and to 
whom paid ? 

A. The books show all the aceounts with every individual 

with whom we had business from the year 1871 up to the 
O44 vear 1876. 
4+ Q. Do you understand the question which [asked you’? 


A. Well, I do not exactly. 


Mr. HiLttyer (to the reporter) : Please read the question over to 
the witness. 


The question was read over to the witness, who then answered as 
follows: 

A. [think they do. I think [ ean safely say that they show that. 
» Q. Will you examine your books and state, in reference to square 
115, what commissions, if any, were paid by the Institution for the 
Kdueation of Colored Youths to the firm of Kilbourn and Latta and 
at what time paid ? 

A. I must res 
thing appertaini 
With this suit. 


ectiuliv deeiine to show lt) this econtroversv any- 


— 


ie to the private business of parties not connected 


OQ. Do vou decline to show this | 
\ | deel} . 7 ha * 9} rthyy) y 17) ‘ 7 i peREac ' 
A. Clilne TO SNOW anything in the accounts of tft 


the firm of Kkal- 
bourn and Latta in which thi parties to this suit are not interested. 


7. Do you know, of your own knowledge, whether that associa- 
tion paid commissions to the firm of Kilbourn and Latta? 
oto A. On aeecount of the lapse of time I should not lke to 


state. I would add to that that I have voluntarily produced 
papers not ealled for and not known to be in existence by the com- 
plainants in this suit, and am willing to show them every book and 


every paper In my possession, and I will state that I have produced 


THOMAS SUNDERLAND ET AL. POD 


everything connected with the old firm of Kilbourn and Latta that is 
pertinent in any manner to this case. 

8 Q. You decline, as I understand it, to do this because you do 
not consider the testimony pertinent to this case? 

A. I decline to produce the accounts of other individuals than 
those connected with this case. They are private and sacred in their 
nature. 

JOHN F. OLMSTEAD. 

Subseribed and sworn to before me— 

| eg J Jt TINS »N. Kraminer. 


Counsel for complainants here offered in evidence certain papers, 
marked, respectively, Exhibits I,J, and hk, and asked that the same 
be filed. 

Met, pursuant to adjournment, at the time and place natned in 

said adjournment : 
O46 Present: Mr. C. J Hilly r and Mr. J. H. Ralston, for the 


complainants 
Deposition Oi Sayle 8 , Bowen an Be half ot Complainants. 
Direct examination by Mr. C. J. Hinityer: 


1Q. What is vour full name ? 

A. Savles J. Bowen. 

2. Were you one of the commissioners or directors of a corpo- 
ration known as the Institution for the Education of Colored Youth 
in the year 187 

A. I was a member of the executive S. J. Bowen committee. 


~) *) 


3 Q. Do you know of a sale being made by that company in the 
vear 1872 of square No. 115, in this city ? 


A | was not present when the sale Was effected. but I know it bv 
I : 


reason of the books and papers of the board and by conversing with 
other members of the board and by the action of the board subse- 
quently. | was not present at the meeting of the board when 
547 the bargain was made. 
t (). You know the fact, however, that the bargain Was 
made” 
A. Yes 
5 () To whom was the sale made 
A. The acting person was Mr. James M. Latta. 
6 Q. Do you remember to whom the deed was made’? 


we “ ge Sain 
A. It was made. if I recollect. to bim as trustee 

7 Q. Did you know at the time for whom he was trustee? 

\ | did not [ did not know the names of thie individuals ior 


whom he was acting. 
S () W hat Was the price paid LO the association tor the property 


A. The price agreed upon was forty thousand dollars ($40,000.00) 
vy (). Were there any commissions paid by the association to the 


*) 


7 *) 


frm of Kilbourn and Latta 
‘A. [ understand there Was a commission of re | thousand dollars 
allowed them for their action. Mr. Baker, however, was then act- 
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ing treasurer of the institution and knew better than I the details of 
the transaction. 

10 (). About how long were the negotiations pending for the pur- 

chase of this property al that time? 
O48 A. I don’t know that I could state exactly, but I should 
think as long, perhaps, as six weeks or twomonths; perhaps 
longer. I would not pretend to be positive about it, but it was a 
considerable length of time. I know from the time the proposition 
was made to purchase the square until it was finally disposed of. 

11 Q. Do you remember how much time elapsed between the actual 
proposition to buy the property and the time when the negotiations 
were closed ? 

A. Do you mean the proposition to pay $40,000 ? 

iz &. Yes. 

A, No,sir; I donot know the exact length of time. I mereiv know 
this: A proposition was made and submitted to the board ata meet- 
ing, and it was rejected; at a subsequent meeting called, I do net 
know how long afterwards, the same proposition was accepted and the 
property was sold. 

13 Q. Did the firm of Kilbourn and Latta or Mr. Latta or any one 
else have at any tine a refusal of the property at a certain price ? 

A. Not to my knowledge. Quite the contrary. 

14 Q. If such had been the fact would you have known it? 

od) A. Well, | suppose so. I do not imagine there was any 

one competent to make a proposition of that kind to Kkil- 

bourn & Latta or any one else to aecept an offer or to hold it in 
abeyance unless 1t was at a meeting of the board. 

1S (). Did you ever hear or know of any such thing? 

A. | never did. 

16 Q. At the time when this offer was made and up to the time 
when it was accepted by the association, had a higher price been 
offered by any one else for the property, would the institution — been 
able to have ace pted it? 

A. [should think not without a formal meeting of the board. 

17 Q. But T mean that when a formal meeting of the board was 
held until the final acceptance of this offer which was made through 
Mr. Latta were they under any obligation to sell the property to 
him or to any one ¢ Ise? 

A. Not that [ know of—certainly not. 

18 Q. During the short time of the negotiations about this prop- 
erty did vou have any conversation with Mr. Latta, of the firm of 
Kilbourn & Latta”? 

A. I had several conversations with him. 

19 Q. Where did they occur, and in what way’? 
SOV \. Well, most of them were at my residence. Mr. Latta 
called there on several occasions to try and induce me to 
waive my objection to the sale of the property at $40,000. I never 
consented to it, and told him that I never would. 

20 Q. In those conversations or any of them did Mr. Latta repre- 
sent to you that he was acting for himself or the firm of Kilbourn 
and Latta or for any others in the purchase ? 
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A. Well, I don’t know as I could say that he did during these 
conversations, but at different times I had raised the question in re- 
vard to Mr. Latta’s position—he signing a deed as trustee, not desig- 


os 


nating for whom he was acting or anything of the kind. I thought 
it was a rather queer way of doing business, and I wanted to. know 
what authority he had and whom he represented. I asked him on 
more than one occasion, and he represented to me that he was not 
acting for himself, but for persons in the West, and I said in regard 
to the deed of trust that I was one of the trustees named in a deed of 
trust, and we were about advertising the property for sale under the 
trust deed. I raised the question there, I think in Bull’s office, as to 

his authority to act in the matter and as to whether a deed 
oO | signed by him as trustee, without specifying for whom he was 

acting and having no allusion to the persons whom he rep- 
resented, would be binding upon the real parties, and he made use 
of this expression: That a contract or paper had been executed and 
was recorded in the office of the recorder of deeds that showed for 
whom he was acting, and that he had full power and authority to 
act for those persons. I felt satisfied that Mr. Latta was correct. He 
represented the facts to me as a lawyer, and I took his word for it. I] 
never went to the recorder’s office to see whether there was anything 
there on reeord or not, but took his word for the truth of his decla- 
ration. 

Adjourned. 
J. J. JOWMNSON. 


Examine r vi Chane ry. 


Met, pursuant to adjournment, at the office of Messrs. Hillyer and 
Ralston, on Thursday, at 2 o'clock p. m. 

Present: Mr.C. J. Hillyer and Mr. J. H. Ralston, for the complain- 
ants,and Mr. Enoch Totten, for the defendants. 
992  Cross-examination of SayLes J. Bowen by Mr. Torren: 


D a 


| X Q. What was this association that you speak of in your direct 
examination ? 

A. An association chartered by Congress 

2X Q. By Congress? 

A. Yes, sir. 

3 xX (). About what time ? 

A. Well, I should say, perhaps, in 1863; an institution for the 
education of colored voutn ; [ think that is the way it reads in 
the title of the act. 

4X (J. You speak in your direct examination, on pages 7 and 8, 
of a conversation with Mr. Latta about advertising the property for 
sale under the trust deed. Will you state when that was? 

A. Well, I should say it was something like three years ago. 

5 X Q. The time when you were pressing for payment of deferred 
notes 7 
A. Yes, sir. 

6 X Q. You do not seem to know much personally about this 


POS HALLET KILBOURN ET ATL. VS. 


transaction. Did you have anything to do with it individ- 
ually 
DOO A. NO, sir: [ had nothing to do with if individually. 
7 X\ @. And most of the information you have about it is 
from whiat appears Ol} the books of the assoclation ¢ 

A. And from conversations with Mr. Latta. 

Si Anybody else? 

A. Well, Ll have had conversation with the other members of the 
assoclation with r oard to it 

9X Q. Will vou state whether vou had any conversation with 
Mr. Latta other than this conversation which you speak of three 
years ago? 

A. Oh, yes; I had other conversations with him at my house. 
The conversation 11) revard tO the sale took place at Mr. Bull’s 
offies , most of it That relating to the purchase of this property took 
place l my house Mr. Latta often Cathe Nn there to talk 


_ 


LOX Q. Mr. Latta was your next-door neighbor, was he not? 
IS was the third mouse from mine. 


XQ. It Was Ith thas Salwne hloek 


> 

~ 
ae 
tedinanl 


‘) 


‘} 


\ 
) 
12 A» XJ. This was before the consummation of the sale 
y 
A 


A. Yes 
18 X Q. Do you know personally anything about this transac- 
tion | 
nod A. I do not think I ever heard anything except from Mr. 


Latta and from me mbers of the association. 
14 X (). And from the book ? 
A. | do not think I have ever seen any entry on the book relat- 
Ing LO 1b: | do not think have. 
15 X Q. Do you know whether or not, prior to the time of vour 
| th Mr. Latta, any proposition was made to buy 
that property for twenty-five thousand dollars ($25,000.00) ? Say a 
vear or two before the consummation of the sale. 
) A. [ eannot te ll the leneth of time before the proposition of forty 
thousand dollars was made, but there were propositions for a less 
amount made and rejected by the association. 
1G X \) Who made those propositions ? 
A. Mr. Latta, I conclude 
17 X Q. They were made by the firm of Kilbourn and Latta or 


"s 


ions Wi 


somebody for them * 

A. He always represented to me that he and Kilbourn were acting 
together. 

Is X Q. Did you or any of your associates in this association ever 
have an interview with Mr. Olmstead ? 

A. I do not think I ever did; if 1 did I have no recollection 
of it. 

19 X Q. Let me refresh yourmemory. Did you have such 
DDO a meeting at the home of Mrs. Johnson. on 12th St. between 
le and I t 
A. That is where the meetings of the association were held. 
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20 X Q. Do you remember that Olmstead was there on one ocea- 
sion or on two or three oceasions ? 

A. No, sir; I do not. 

21 X Q. Could you say that he was not there? 

A. No, sir. I have no recollection of Olmstead’s being there, but 
he may have been. 

22 XQ. Well, the firm of Kilbourn and Latta had been making 
propositions and talking of buying this property for several months 
prior to 1872, the time the sale was finally consummated, had they 
hot 

A. Yes. 

235 X Q. It was plain to you they had that property in their eye 
and wanted to get hold of it? | 

A. Yes; it was plain they wanted to buy it. 

24 X Q. It is also a fact, Mr. Bowen, is it not, that you were the 
man who was unwilling to sell it at the price they offered ? 

A. I resisted the sale to the end. 


Redirect examination by Mr. HILLyer: 


1 (). Did they ever represent to you in any of these con- 
Dov versations that they wished to purchase this property for 


thie Inse lve a7 


A. No. 

2 Q. They talked to you about it as brokers‘ 

\.. I understood they were acting for others. I had no conversa- 
tion with Mr. Kilbourn respecting it—only with Mr. Latta. 


P cam | 


4 


Recross-examination by Mr. Torren: 

2 ' Ylmstead ? 

A. I have no recollection of any conversation with Mr. Olmstead 
concerning it. Perhaps my mind might be jogged in regard to it 
if Mr. Olmstead could tell me where and under what circumstances. 

26 X\ Q. Go back as well as you can to the time the first negotia- 
tions were broached by this firm. Was there anything said at that 
time about the person for whom they were buying? 

A. No, sir; . they never mentioned the name of any one. 

27 XQ. Did they say at the outset that they were buying for 
people other than themselves ? 

A. Mr. Latta told me they were not buying for themselves. I 
asked the question directly. 

25 XQ. At the outset ? 
D7 A. Before the bargain was consummated at my own house. 

29 X Q. Iam trying to get at this. J take it that your an- 
swer relates to the time of the negotiations resulting in the purchase. 
| want you to go back to the beginning of the negotiations between you 
and Kilbourn and Latta, and I want you, when you get back, to ‘tell 
me whether anything was said at that time as to the persons or per- 
son for whom the purchase was to be made. 

A. I do not recollect the time when the matter was first broached 
to me. 

30 X Q. Well, the only time the statement was made to you by 

i —1585 


295 X\ QQ. Did vou have any conversation with Mr. ( 
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Mr. Latta that they were purchasing for others was when the nego- 
tiations were first Oper d that resulted in the purchase. Is that so? 
A. | think it was after the forty thousand dollars ($40,000.00) had 
been off | 
31 XN ie, And after the board had acct pt d, contrary LO your ad- 


— 
~s 


A. No; be fore that [ had no conversation with Latta after the 
offe had been accept (i. | sent 1 my resignation Immediately On 
the acceptance of this bid or offer—that is, I resigned as member of 
the board. 

S. J. BOWEN. 

Sworn and subseribed to before me— 

J. J. JOHNSON, 
leramine a in ¢ hance ry. 


? , 


QOS Met, pursuant to adjournment, at the time and piace named 


Present: Mr. C. J. Ilillyer, for the plaintiffs, and Mr. Knoech Tot- 


1 Q. Where do vou reside 


; | . : 
\. In the city of Washington. 
2@. Do vou know square No: 155 1n this city? 
\. Td 
>. Did you ever own that square either by vourself or in con- 
' 1 ‘> 


nection with anvbody else 
A. Mr. James M. Orms and myself owned it in 1872 
tf (. What time did you purchase it? 
A. About the 24th of May in that vear 
) (). What did you pay tor il i 
A. Sixty-four thousand five hundred and fifty do 


BS 
_ 
f 
‘ 
~- 
- 
= 
vs 
i 
A 
‘ 
—- 
et‘ 
: 
% 


live cents (SOH0.900.65) 


559 A. ‘To Mr. Latta. of the firm of Kilbourn and Latta. as 


A. About two weeks after we made the purchase. 
9Q. What did you get for it? 
A. As nearas le in reeoll ct, we gol three thousand one hundred 


— 
< 
;} 


lollars SO. L00.00), or three thousand dollar (835.000) more than it 


cost us. [ think there was one hundred dollars, or something like 


df 


10 Q. Do vou know that that was about the amount 


| ] ; cael 4 er } ; ] : a . ott ented 
= (J nere COUIad Not have peen more thah one or two hundred 
] »} —_ a > re 2 * } ‘ 
dollars difference trom that ? 
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A. No, sir; I think not. 

12 Q. With whom were the negotiations made at the time you 
sold the property 

A. Principally with Mr. Latta 

lS (). In those negotiations did Mr. Latta represent that he was 
buving the property for himself or for other parties” 

Objected to by Mr. Totten. counsel for the defendants, on the 
ground that Mr. Latta 1s not a party to this case 


A. I understood that he was buying for other parties 
O60 Answer objected to by Mr. Totten because it is immaterial. 


Mr. Hittyer: I will introduce this e 
Burgess and Orms to James M. Latta, ane 


Ss 


y? = * d " , ef , le 1 fr 
ertined copy of a aeea trom 
, ; - ; 
l ask that the same be filed 
A i Bie Shs ’ 
alia marked exhibit | 
Adjourned till to-morrow (Oct. 20th) at 2.156 p. m. at the same 


(IFO. BURGESS. 


} ’ | ; 
= : . ' ‘ ; . 
Sworn ad subs Ded » be re rie 


yb ] Copy 


’ ] ‘ } 1O”> ’ ] 4," ; ~— + ¢ : : 
Reeorded Oct. 2d, 1872, 3 p. m., Liber No. 697, folio 126, et seq 


<a. 
r Sfah} '\. — ‘a, 
' ‘> . » ae 


This indenture, made this seventh day of June, 11) the year ol 
Lord one thousand eight hundred and seventy 
Burgess and Mary H. P. Burgess, bis wife,and James M. Ormes and 
Mary W. Ormes, his wife, all of the city of Washing 
of Columbia, of the first part, and James \l. Latta, trustee, of the same 
place, of the second part, witnesset 

That the said party of the first part, for 


-LWo. between (Creorge 


ij 

A 
‘ F — ; . = _ . (/@19 . } : 
the sum of! thirtes 1) thousand one hundred Gouars (SiLooU0U), 10 law- 


| 


ful money of the | nited States, to them IT) hand pald bv { 
party of the second part at and before the sealing and d 

these presents, the receipt whereof is hereby acknowledged. have 
oral d, bargained, and sold, aliened, enfeoffed, l’é leased, and COT) 


veyve d. and do by these presents grant. bargaln, and Seil, allen, e 


i 
‘ 


feott. Ie lease. and eonvey, unto the sald party Of the second part, hy 
heirs and assigns, forever the following-described real estate, situated 
In the citv of Washington, District of Columbia. to wit: All of 

square numbered one hundred and fifty-five (155), as laid 


| ’ 
i + * } 


- ‘.) | ‘ ’ 4 ’ ; | | ‘ a P ’ Da erua , 

JOL qaown and piatted lm the piat OF the sald Clty Ol Washington, 
Ras - . . : . ) very ? | , ] | 

subject, however, to a’ certain deed of trust, bearing date the 


twenty-fourth (24th) dav of Mav.e3 


a 7~ 
UJ 
“4 
~_ 


(oO te Pe peas Te ence 
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(1872), made by the sald parties of the first part Lo secure the pay- 
ment of tne sum of sixty-four thousand five hundred and fifty dol- 
lars and sixty-five cents ($64,550.65) and interest, which sum, with the 
Interest thereon, the said party of the second part assumes and Agrees 
to pay as part of the purchase-money of the premises hereby con- 
veved, together with all the improvements, ways, easements, rights, 
privileges, and appurtenances to the same belonging or in anywise 
appertaining, and all the remainders, reversions, rents, issues, and 
profits thereot, and all the estate, right, title, Interest, claim, and de- 
mand, either at law or in equity or otherwise, however, of the sald 
parties ot the first part of, in, to, or out of the said piece or parcel 
of eround and premises : 

To have and to hold the said piece or parcel of ground and prem- 
ises and appurtenances unto and to the use of the said party of the 
second part, his heirs and asslons, in and upon the trusts and for 
the purposes particularly set forth in a printed paper bearing 
even date with these presents and signed and sealed by the 
said party of the second part, with full power, however, in the 
sald party of the second part to sell and COnVeYy sald property In 
fee simple or by Way of Mortgage or deed of trust to secure payment 
of money at such time and place, forsuch sums of money, upon such 
terms, and in such manner as In his Judgment may be proper, with- 
out any lability on the part of the purchaser or mortgagee to see to 
the appheation of the purchase-money advanced on mortgage or 
deed of trust as aforesaid; and the said George Burgess and James 
M. Ormes, for themselves, their heirs, executors, and administrators, 
do hereby covenant, promise, and sgree to and with the said party 
of the second part, his heirs and assigns, that they, the said parties 
of the first part, and their heirs shall and will warrant and forever 
defend the said piece or parcel of ground and premises and appur- 
tenances unto the said party of the second part, his heirs and assigns, 
forever from and against the claims of all persons — or to claim the 
same or any part thereof by, from, under, or through them, either 

or any of them, saving and excepting the deed of trust here- 
o64  inbefore mentioned; and, further, that they, the said parties 

of the first part, and their heirs shall and will, at any and 
at all times hereafter, upon the request and at the cost of the said 
party of the second part, his heirs or assigns, make and execute all 
such other deed or deeds or other assurance in law for the more 
certain and effectual conveyance of the said piece or parcel of ground 
and premises and appurtenances unto the said party of the second 
part, his beirs or assigns, as the said party of the second part, his 
heirs or assigns, or their counsel learned in the law shall advise, 
devise, or or require. 

[n testimony whereof the said parties of the first part have here- 
unto set their hands and seals on the day and year first hereinbe- 
fore written. . 


~ 

— - 
= & 
~~ 


GEORGE BURGESS. ‘SEAL. | 
MARY H. P. BURGESS. [seEat.] 
JAS. M. ORMES. SEAL. 
MARY W. ORMES. ore, 
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Signed, sealed, and delivered in the presence of— 


R. H. MARSH. 


Disrricr o¢ Cort MBIA, 


f ounty Oo} i] ash ington. } 


565 said, in the said District a hereby certify that Georg: 

Burgess and Mary H. P. Burgess, his wife,and James M 
Ormes and Mary W. Ormes, his wife, parties to a certain deed bear- 
ing date on the 7th day of June, A. D. 1872, and hereto annexed, 
personally appeared before me, in the District aforesaid, the said 
(reorge Burgess and Mary HH. P. Burgess, his wife, and James M. 
Ormes —, his wife, being personally well known to me to be thi persons 
WnO @X 


I, R. H. Marsh,a notary public in and for the county afor 


ecuted the said deed, and acknowledged the same to be their 
vAcT and deed. and the sald mary H |? Burgess, wife of the sald 
(;eorge burgess, and Mary \ ' Ormes, wife of the said James M 


()rmes, being by me oxanined privily and apart from their hus- 
bands and having the deed aforesaid fully explained to them, ac- 


} } ] 
kn owledged the same to be thi Ir act and deed and declared that 
y | ee 4} > i ] ' ] } Dato ao ] } . t |} 
they had willingly sloned, sealed, and delivered the same and that 

} 

~~) 5 


they wished not to retract 1 


Given under my hend and notarial seal this sev nth day of Jun 
D. 1872 
| NOTARTAL SEAL | R. H - ARSH, 


Votary Pul iT lic 
OO6 ( oOpy 
Deed. Edwin D. Morgan to John Bull 


Reeorded June 6th. 1872. 11.380 a. m.. Liber No. 681. folio 441 et seq 


St: Is 
* : : f 


£5007 


ran , . } . ~ P  % ’ ONO } . ’ 
Chis indenture, made this twe nty-thi d (23rd) day of May, in the 


veal of our Lord one thousand elgl ht hundred and se ve nty- two(1S872). 
between Edwin D. Morgan and Eliza M. Morgan, lis wife, of the 
city and State of New York, of the first part, ana John Bull of the 
District of Columbia, of the secon: part, W ithnesse thi: 

That the said parties of the first part, for and in consideration of 
the sum of five thousand dollars ($5,000), in lawful money of the 
Ll nited state Ss, to them 1 hand paid by the said party of the second 
part at ale d be fore the sealing and delivery of these pres¢ nts, the 5 e- 
ceipt whereof 1s hereby ac knowledged, have granted, bargained, sold, 
alie ned, en feof ted, re le ased, and couveyed, and do by these pre Sents 
grant, bargain, sell, alien, enfeoff, release, and convey, unto the said 
party of the second part, his heirs and sgn sere following 
described real estate, situate in the CItV Washington, Distriet of 
Columbia, to wit: Lot numbered seventeen (7 /), 1n square numbered 
one hundred and fifty-eight (158), as laid down and platted in the 

plat of the city of Washington, together with all the improve- 
507 ments, ways, easements, rights, privileges, and appurtenances 
to the same belonging or in anywise appertaining, and all 
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the remainders, reversions, rents, issues, and profits thereof, and all 
the estate, right, title, interest, claim, and demand, either at law or 
In equity or otherwise, however, of the said parties of the first part 
of, in, to, or out of the said piece or parcel of ground and premises: 
To have and to hold the said piece or parcel of ground and prem- 
ises and appurtenances unto the said party of the second part, his 
heirs and assigns, subject to any assessments now alien upon said 
property, and to his and their sole use, benefit, and behoof forever ; 
and the said Edwin D. Morgan, for himself, his heirs, executors, and 
administrators, does hereby covenant, promise, and agree to and 
with the said party of the second part, his heirs and assigns, that 
they, the said parties of the first part, their heirs, shall and will 
warrant and forever defend the said piece or parcel of ground and 
premises and appurtenances unto the said party of the second part, 
hts heirs and assigns, from and against the claims of all persons 
claiming or to claim the same or any part thereof by, from, 
068 under, or through the said Edwin D. Morgan, lis heirs or as- 
signs; and, further, that they, the said parties of the first 
part, and their heirs shall and will, at any and at all times hereafter, 
upon the request and at the cost of the said party of the second 
part, his heirs or assigns, make and execute all such other deed or 
deeds or other assurances In law for the more certain and effectual 
cohnvevahce of the said plece or parcel — ground and premises and 
appurtenances unto the said party of the second part, his heirs or 
assigns, as the said party of the second part, his heirs or assigns, or 
their counsel learned in the law shall advise, devise, or require. 
lui testimony whereof the said parties of the first part have here- 
unto set their hands and seals on the day and year first hereinbefore 
written. 


Kk. D. MORGAN. SEAL. 
ELIZA M. MORGAN. |{SEAL. 


Signed, sealed, and delivered in the presence of— 
EDWIN F. CAREY, Jr. 
D. F. MERRITT. 


STATE OF New York. 
( ily and ¢ ounty of Ne if bork. j 


[, kdwin IF. Carey, Junior, a notary public in and_ for the 
county aforesaid, in the said State of New York, do hereby cer- 

O69 — tify that Edwin D. Morgan and Eliza M. Morgan, his wife, par- 
ties — a certain deed bearing date on the twenty-third (23d) 

day of May, A. D. 1872, and hereto annexed, personally appeared 
before me in the city & county aforesaid, the said Edwin D. Mor- 
gan and [liza M. Morgan, his wife, being personally well known to 
me to be the persons who executed the said deed, and acknowledged 
the same to be their act and deed, and the said Eliza M. Morgan, 
wife of the said Edwin D. Morgan, being by me examined privily 
and apart from ker husband and having the deed aforesaid fully 
explained to her, acknowledged the same to be her act and deed 
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and declared that she had willingly signed, sealed, and delivered 
the same and that she wished not to retract it. 

Given under my hand and notarial seal this twenty-fifth (25th) 
dav of May, A. D. 1872. 
| NOTARIAL SEAL. | EDWIN F. CAREY, JRr., 
Notary Public. 
STATE OF NEw YoRK, |. 
(ity & County of New York, { ~° 


[, Charles E. Loew, clerk of the city and county of New York, and 
also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that Edwin 
O70 I’. Carey, Jr., whose name is subscribed to the certificate of 
the proof or acknowledgement of the annexed instrument 
and thereon written, was, at the time of taking such proof or ac- 
knowledgement, a notary public in and for the city and county of 
New York, dwelling in the said city, commissioned and sworn and 
duly authorized to take the same; and, further, that I am well ac- 
quainted with the handwriting of such notary, and verily believe 
the signature to the said certificate of proof or acknowledgement is 
genuine. I further certify that said instrument is executed and 
acknowledged according to the law of the State of New York. 
In testimony whereof I have hereunto set my band and affixed 
the seal of the said court and county the 25 day of May, 1872. 


[| COURT SEAL. | CHAS. E. LOEW, Clerk. 


[| Stamp. me. ] 


D7 1 Copy. 
Deed. John Bull et ux. to James M Latta. 


Recorded Oct. 2d. 1872. 3 p. m.. Liber No. 697, folio 145 ef seq. 
/ 


| Stamps, $8.50 


This indenture, made this thirty-first day of May, in the year of 
our Lord one thousand eight hundred and seventy-two, between 
John Bull and Mary A. Bull, his wife, of the city of Washington, in 
the District of Columbia, of the first part, and James M. Latta, trustee, 
of the same place, of the second part, witnesseth : 

That the said parties of the first part, for and in consideration 
of the sum of eight thousand three hundred and sixteen dollars 
($8,316) in lawful money of the United States to them in hand 
paid by the said party of the second part at and before the sealing 
and delivery of these presents, the receipt whereof is hereby ac- 
knowledged, have granted, bargained, sold, aliened, enfeoffed, re- 
leased. and conveyed, and do by these presents grant, bargain, sell, 
alien, enfeoff, release, and convey, unto the said party of the second 
part, his heirs and assigns, forever the following real estate situate 
in the city of Washington, District of Columbia, to wit: Lot num- 

bered seventeen (17), in square numbered one hundred and 
572 fifty-eight (158), as laid down and platted in the plat of the 
city of Washington, together with all the improvements, 
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a! 


ways, easements, rights, privileges, and appurtenances to the same 
belonging or in anywise appertaining, and all the remainders, re- 
versions, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand, either at law or in equity or 
otherwise however, of the said parties of the first part of, into, or 
out of the plece or parce] of ground and prem ses : 

To have and to hold the sald piece or parcel of ground and 
premises and appurtenances unto and to the use of the said party 
of the second part, his heirs and assigns, in and upon the trusts 
and for the purposes particularly set forth in a printed paper bear- 
ing even date with these presents and signed and sealed by the said 
party of the second part, with full power however, in the said party 
of the second part to sell and convey said property in fee simple 
or by Way of mortgage or deed of trust to secure payment of money 
at such timne and place, forsuch sums of money, upon such terms, and 
In such manneras in hisjudgment may be proper without any liabil- 

ity on the part of the purchaser or mortgagee to see to the appli- 
573 cation of the purchase-money advanced on mortgage or deed of 

trust as aforesaid, subjeet to any assessments now a lien upon 
said property; and the said John Bull, for himself, lis heirs, executors, 
administrators, does hereby covenant, promise, and agree to, and 
with the said parties of the second part, his heirs and assigns, that 
they, the said parties of the first part, and their heirs shall and will 
warrant and forever defend the said piece or parcel of ground and 
premises and appurtenances unto the said party of the second part, 
his heirs and assigns, from and against the claims of all persons 
claiming or to claim the same or any part thereof bv, from, under, 
or through the said John Bull, his heirs or assigns; and, further, 
that they, the said parties of the first part, and their heirs shall and 
will at any and all times hereafter, upon the request and at the cost 
of the said party of the second part, his heirs or assigns, make and 
execute all such other deed or deeds or other assurance in law for 
the more certain and effectual conveyance of the said piece or parcel of 
ground and premises and appurtenances unto the said party of the 
second part, his heirs or assigus, as the said party of the second 

part, his heirs or assigns, or their counsel learned in the law 
574 shall advise, devise, or require. 

[n testimony whereof the said parties of the first part have 
hereunto set their hands and seals on the day and year first herein- 
before written. 

JOHN BULL. SEAL. | 
MARY A. BULL. swat] 


Signed, sealed. and delivered in the presence of— 


J. Fk. OLMSTEAD. 


DISTRICT OF COLUMBIA, 


, , , ; ~Ss : 
( ounty oO; 1] ashington. } 


[, J. F. Olmstead, a notary public in and for the county aforesaid, 
in the said District, do hereby certify that John Bull and Mary A. 
sull, his wife, parties to a certain deed bearing date of the (51st) 


emer 
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day of May, A. D. 1872, and hereto annexed, personally appeared 
before me, in the District aforesaid, the said John Bull and Mary 
A. Bull, his wife, being personally well known to me to be the 
persons who executed the said deed, and acknowledged the same to be 
their act and deed; and the said Mary A. Bull, wife of the said John 
Bull, being by me examined privily and apart from her husband 
and having the deed aforesaid fully explained to her, acknowledged 
the same to be her aet and deed and declared that she had willingly 
signed, sealed, and delivered the same, and that she wished 

700) not to retract it. 
Given under my hand and notarial seal this thirty-first 

day of May, A. D. 1872. 


| NOTARIAL SEAL. | J. FE. OLMSTEAD, 
Notary Public. 
Oo endorsed 4 Exhibit J. J. J. J. Fee, $1.75; said. This 


is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 697, folio 1438 et seqg., one of the land 
records for the District of Columbia Washington, D. C.. Oet. 19th, 
1SS1. M. . Schayer, recorder. 


N76 Copy. 


Deed The Institution for the Mducation of Colored Youth to James M. 
Latta. 


Recorded Oct. 2d. 1872. 3 D. M., liber No. 897. folio 125 et se q. 


[Stamm ps, $40.00. ] 

This indenture, made the twenty-fifth day Ol May, in the year of 
our Lord eighteen hundred and seventy-two, by and between “ The 
[Institution for the Edueation of Colored Youth” of the District of 
Columbia, chartered by act of Congress approved March third, A. 
D. eighteen hundred and sixty-three, of the first part, and James M. 
Latta, trustee. of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of forty thousand dollars ($40,000), lawful money of the 
Untted States of America, to it in hand paid by the said party of 
the second part at and before the sealing and delivery of these pres- 
ents, the receipt whereof is hereby acknowledged, have granted, bar- 
gained, sold, aliened, enfeotfed, released, and conveyed, and do by 
these presents grant, bargain, sell, alien, enfeoff, release, and convey, 
unto the said party of the second part, his heirs and assigns, all 
that parcel of ground and premises situate and being in the said 

citv of Washington, in said District of Columbia, and known 
577. and distinguished upon the publie plats and plans of said 
citv as and being’ the whole of square numbered one hundred 
and fifteen (115) of the city of Washington, together with the build- 
ings, improvements, privileges, hereditaments, and appurtenances 
thereunto belonging or in anywise appertaining, and the remainder 
and remainders, and the reversion and reversions, rents, issues, and 
PRaaae | Hes 


Z195 


profits thereof, a 
and equitabl 


ci J oe 
to have and to 
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nd all the estate, right, title, and interest, both legal 


I 


of the said party of the first part therein and thereto; 


hold the said pareel of ground and premises and 


ap] rere mances UNO and to fT he nse ol t he sald party of { he second 
part, lis heirs and assigns, in and upon the trusts and for the pur- 
poses particularly set forth ina printed paper bearing even date 
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CSET and S 1o ned and sealed by the sald partly of the 


full power, however,in the said party of the second 


‘onvey said property in fee simple or by way of mort- 


st to secure payment of money at such time and 


sums of money, upon such terms, and in such manner 
ent may be proper without any Hability on the part 


or mortgagee to see to the a pplicat ion of the pur- 


onev or money advanced on mortvage or deed of 


sald; and the said party of the first part, for 
uceessors and assigns, doth hereby covenant to and 
ff the second part, his heirs and assigns, the above- 


nd premises, with the appurtenances, unto said party 
irt to warrant and forever defend against all persons 
me or any part thereof; and,further, that any act or 
ind necessary the more perfectly to assure unto said 
‘cond part, his heirs and ASS1ONS, the said described 


i 


es above granted the said party of the first part and 


} 1] 


and will at all times. at the cost of t he person re- 
_do, perform, execute, and deliver. 


In testime ny Ww hereof the said Institution for the Education of 
Colored Youth hath caused these presents to be signed by its presi- 


yf . 
le nt, COUNLECTSIG 


affixed the dav 


[ Se i = =. 7 


by Its secretary, and its corporate seal Lo be 


and year first hereinbefore written. 


JOHN C. UNDERWOOD, President. 


} rymtTor ron ui. 
OUNnLersigned 


GEO. E 


BAKER, Secretary 


IJ. bk. Olms a notary public in and for the said District of 
Colum .. <3 herel Vv Ci TU t\ { | LAL } me ©, | The eCTWoos . } res 1 ent o f 
the Institu the Kdueation of Colored Youth, personally ap- 
peared bef ! the District aforesaid, he being well known to 
meas the ] di f said corporation, which 1s a party to the fore- 
eoing deed, bearing date the 2oth day of May, 1872, and then and 
Laer icknowledged the said deed to be the act and deed of “ The 
Institution for the Education of Colored Youth” for the purposes 


therein expressed 


1m) \ hal 7 and notarial seal this 25th day of May, 


a J. F. OLMSTEAD, 
Notary Public. 
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[Endorsed :] Exhibit K. J. J. J. Fee, 1.50; said. This is to 
certify that the within is a true & verified copy of a deed as recorded 
in Liber No. O97, folio 125 et seq., One of the land ree 
District of Columbia. Washington, D. C., Oct. 19th, 1881.) M. i 
Schayer, dep. recorder. 
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‘T KILBOURN ET AL. VS. 


DOA HALL 


by the transfer of lot 7 and subs. G. H. I. J. K, L. M, & N. in sq 
+ 


- in Sq y yA ali d lots Ls iD. WV 16. sq. 6d, Lo ‘Thomas Sunder- 


] { oe ‘ — —— | ; 
land it leaves Lne grossamount of! the nurchases ol Sunderland, Fa tli-- 


ver & Co.. with the expehses thereon, S8370.88S9.39, on which the eash 


ayments have been &8100.855. the nearest sum to 5100,009 that is 


7 

; 

practicable The account of Sunderland, [Hillyer & Co. on our books 
is 


(by the transfer of lots in sqr. 92 & 68, and the balance of their 
ac. to Thomas Sunderland) balaneed and closed. ‘Lo adjust the 
small difference ay Lween the parties thie re should be paid by CU. J. 
Hillver to TV. Sunderland $167.11, and by Wm. M. Stewart to T 
Sunde rland $213.75, making S3S80_S6. | 
The respective parties will then own on joint account property 


} 


the eash cost of which has been $100.855. as follows: 


Thomas Sunderland il amelie ates DEES 850.4297 50 
eee): re ee ee PORT en See Teo Or 95.213 71D 
Wm. M. Stewart , —— - Sen ae ; Zone ta 


S1OQ0855 OO 


as above; which property is held by James M. Latta in trust for the 
parties and in the proportion above stated. 
~? 


_ 


Washington citv, D. C., 27th June, 187: 
JAMES M. LATTA. 


584 & 585 “EXHIBIT B.” 


Amounts Paid in Cash On the Several Purchases of Sunde rland, 


FAlilly rd Co. 


IS72 
—— YS. Square ee ee a ee eee 20,046 14 
” Lots 18 to 25, Incl., square 97 ia a a ab ds lata etal 4.064 20 
29 Lot 10, square 7. - ee ee ee ee ai os 2d 
30. Square 115 Sia Se a ait el 20,024 50 
June 93. Lot 7 & subs G, H,1I, kh, L,M, & N, square 
EI a Rea wear . 5054 70 
5. Lot 17, square Le Ee TE AD 1335 00 
S. Batare 100.......... SE ee ee 18.444 65 
oF Lots 24 tO 49), inel.. square lod ia dies tans asa ole apa ams Staci 3,934 1S 
> eee Se a . ee L.6oL 96 
1] to 25, inel., square 195 Re ee er 12.560 50 
(excepts lots to 16 & 20, 21, 22, 2d. 26), square 
1] a _ ee ee TT Oe ED ee eee yO?4 5O 
Pe. We 0 WE D, SURO DDG. oiiniidniccians coven 1,262 350 
‘ Lot 10. square | ee Te eS ee Pn eee 2 D7 > GO 
15. P’t lot 21 square 158. sie dae a intelli as ll ats de 1291 57 
¥s Lot 5, square 108___-_-- sins tienda ile ial ad a 1,854 OO 
_— = i Oa i rh a ed Pe 1.509 OO 


THOMAS SUNDERLAND ET AL. 


17. Lots 3. 1 & 5, square | ial da i la eae 
IO: 200 ©, GRR B00 q.. ..n nnn cecewnnveseumena 


The following (of the above) lots have been transferred 
to Thomas Sunderland, viz: 
Lot 7 & subs G, H, I, K, L, M, & N, sq. 92-- $5,554 70 
“ 2 sq. G9 _ -. 1.509 00 


Lots 2, 3, 15, & 16, sq. 68 _...-------- 1,651 96 


— _ — — - ——_— 


OH iz 
2 626 04 
2? 437 OV 


S$107.600 66 


6.745 66 


Cash C0et . oo <eccnccaeccsuacannecusoccene BUta0 Ge 
Cash cost of lots remaining in S., H. & Co. 


JAMES M. 


29—188 


_. $100.855 00 


LATTA. 
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THOMAS SUNDERLAND ET AL. 965 


H0O7 In the Supreme Court of the District of Columbia. 


THOMAS SUNDERLAND and C. J. HIttyer 
Hatter Kirtpovurn,. James M. Latra., and J. 
i OLMSTEAD 


Equity No. 7764 


Index 


J. Fk. Olmstead. direet —. ~. .____- : ee Satins 
(cu ruls J I lil I er. cl ir CL (reca Ll d ) 7 7 ; —_ 
Thomas Sunderland, direct (cont'd) eee bake otis 

CTOSS ae: 

(conti d)- . 
redirect. a en 
WM. T. S. CURTIS. 
Votary Public. DD. C.. and Special Kexraminer. 

tty Deposition ot a. ke (imstead. Take ? O71 Be hialf of Complainant 


upon this the Tenth Day of January. A J). 1SS2. 
Present: C. J. Hillyer and J A. Ralston for complainants ; J. M. 
Wilson. for defendants. 
Direct examination by C. J. HILLyYer 


} &) Your name * 
A. J. F. Olmstead 
2(). Were vou a member of the firm of Kilbourn and Latta in 


\ Was 
> Q. Was there a letter received by you in May, 1872, written by 
Mer Latta and dated at Altoona, P Hs) lvanla ¢ 
\. I do not know whether 1t was written to me or not, but there 


was a letter received by the firm, and a copy of all that portion of 


1, letter as related to the business of the firm is in evidence inthe 
ease of Kilbourn & Olmstead against Latta. 


1 (). Have you in your possession or under vour control the orig- 


inal of that letter 
A009) A. I think I have, although I aim not positive about it. 
o (). Can vou produce it? 
A. I cannot produce it this morn Hg. | hig ve just ret ee eee 


; 


CIty from | rractically five week g’ a bsene [ arrived hie re \ esterday 

morning, received this summons last night, and I have had no time 

to look for it at all. However, it is in evidence in the other case. 
HQ). Hlave you looked for it ? 


A. I have not. 

7. Do you know where your letters are kept, or not 
A. I do not. 

SQ. Do you know where to look for that letter ? 


‘7 


264 HALLET KILBOURN ET. AL. VS. 


A. No: do not. We have three or four places LO keep letters. 
| keep a file of letters as they are received, but I have taken letters 
lie and placed them among le (ters and papers in other 
CaSsSCs. 

9(Q. Did not you receive a subpeena, issued by order of the court, 
requiring you to bring with you that paper’? 

A. I did 

LO Q. Did not you suppose it was obligatory upon you to make 


, 


some searel for it 


\. IT have stated whi I did not do so 
11 (. [ understood you to say that you made no search ? 
O10 A. I stated that I had no time in which to do so. | only 
eot the subpoena last night. I have a great deal to attend to, 


} 
} 
and Mr. Evans’ death has cast a largely inereased business upon my 
hands. 
L2 @. Llow long Will if take vou tO ase rtain whic ther Vou have 


! ; fan?) 
| 


that i@Lter oO} () 


A. | ao not 


} 1} c ? , oe » « 
KRLOW It is all in evide nee—that is, SO much of it 
as Is pertinent to this or any other case. 
+) / | i . 7 ’ ° 
15 Q. Perhaps you are not the best judge as to how much of it 


is pertinent; least you are not the person to judge now ? 
A. | flatter my) self that | am. 

l4Q. Will: 

A. I will look for 11 

15 Q. How much time do you require’ 
A. lam not sure: 
16 QQ). If you have it ean t you find it in an hour’ 

A. do hot know whi Lhner | could or hot. 

17 (). Will you look for that paper and produce it here by three 


«° 


’ 
"4517 »* Bee t } > 1a . 
,UU produce Litt RCULT I 
i 


o'clock this afternoon ? 


A. IT cannot do it by that time. [have an engagement in court 
at eleven this morning, which would preclude my doing so. I shall 


produce it as quickly as possible if, upon consultation with my at- 
torney, 10 1s desirable to do so. 
O11 1S Q. IT wish you would see to it at once 
\. I cannot do it now. 

19 @. Then you refuse to doit now” 

A. I say it is impossible for me to do it now. 

20 (. Your office is how far from here‘ 

A. A couple of squares 

21 Q. If you have it in your office could you not get it here within 
cl reasonable time ? 

A. I do not know whether it is in miy ofthiee or not. 

22 Q. Do you think it 1s there 

A. [ presume it is, but it might be in the hands of my attorney. 


e?> 


co 


s)>° Te , . ae - , ; 

> 4) | will now Vive vou titvpe to go to vour othee, get the letter, 
} . } } y } . 7 ‘ " 

ana produce It, and Wish to KNOW whetlhi r or not vou retuse to 


do so? 
A. Well, I do not know but what [ might as well use up the time 
doing that as anvthing else, but probably I shall not find it. 
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24 Q. I do not know that there is anything else which takes 
precedence. 

A. That may be, but you may not be informed so well upon this 
subject, and I would suggest that, in the meantime, if there is any 
other matter which you would lke to go on with now we might 

proceed with the examination. 
G1? A. I presume I have the letter, but I do not know that I 
shall produce it. 

25 (). Either bring the letter or refuse to bring it, stating that you 
have it but do not care to produce it. Please do one of two things, 
that we may understand precisely what your position 1s. 

A. There is nothing in the letter pertinent to this case which was 
not produced in the other case. You have seen the copy in the 
other case, and that is all that will be produced in this. The re- 
mainder is private INnatter. 

26 Q. Well, suppose you get the letter and decline to produce it. 

A. I will produce anything pertinent to this case—that Is, so far 
as reasonable. 

27 (). Have you in your possession the books of accounts of the 
tirm of Kilbourn and Latta, containing entries of transactions of 
that firm with Sunderland and Hillver and Stewart or Sunderland 
and Hillyer in the year 1872 in reference to the purchase of real 
estate ? . 

A. I have. | think that all the entries have been gone over by 
you in your examination of Mr. Bull, who was our former cashier 
and book-keeper, 1n a similar case to this, and I produced them in 
the same way that I now offer to produce those at my office— 
615 a place where they are safe and under fire proof. 
25 Q. Will you produce those books here ? 

A. It is practically impossible to doit. ‘Those books have been 
wanted in several cases before now, and it has been always—some- 
times mutually agreed and sometimes otherwise—concluded that 
they should be examined in the office, where they could be taken 
out of the safe and put back again and not necessitate the entire 
disarrangement of a business that has heen running for sixteen 
vears. 

29 Q. Will vou produce the books for examination if the exami- 
nation is adjourned to vour office? 

A. I will produce anything at my office pertinent to this case. 

>t) (J. | ask you will you produce these books ? | do not ask you 
to decide what 1s pertinent to this case. 

A. I will produce anything pertinent to this case at my office. 

31 Q. There was a suit, was there not, of Kilbourn and Olmstead 
vs. J. M. Latta commenced some two years ago, which is now pend- 
ing in the supreme court of the Dist. of Columbia? 

A. There is such a suit. 
O14 32 Q. And in that suit Mr. Latta was examined as a wit- 


; 


ness and his deposition taken * 
A. It was. 
33 Q. Is the paper which [ hold in my hand and call your atten- 
o1—I1385 
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tion to, commencing at page 20 and ending at page 212, the depo- 
sition of Mr. Latta? 

A. Well, L have not examined it. I should judge from the ap- 
pearance of it that it is the deposition, or a copy of a deposition, of 
Mr. Latta. [I am surprised it Is notin court. 


34. I ask vou if you know the signature of Mr. Latta ? 
k . 
A. I do. 
oo . Is that it (pointing Lo signature at end of deposition) ? 
A. It is 
oH Q. And it 1s attached to this deposition, Is it not? 
A. It is. 


Oby.— Mr. Witson: | object to this deposition being offered in 
evidence, because the same is immaterial and irrelevent and other- 
wise incompetent, for there is no evidence that it is the original 
deposition taker in the case. 

37 (. | ask vou, Mr. Olmstead, if vou are familiar with their dep- 

osition ? 
O15 & 616 A. I have not looked at it for three years. 
38 Q. Is that the deposition of Mr. Latta ’ 
A. I would not like te savy whether it was or not. 


By Mr. Witson : 


oe (,. What is the character and extent, 1f | may use that word, 
of the books and papers that have been referred to in this examina- 
tion, as far as it has progressed ? 

A. As I read that subpeena, it practically calls for the contents of 
that safe 

1) (. Flow bulky are these books and papers ? 

A. I should think the books would probably weigh 500 pounds, 
and [ think the paper, without knowing exactly which ones might 
be called for, as they are one of the files, would fill a bushel basket. 
[ do not think there are many papers that would be necessary ; but 
from that subparna |! am unable to Say what would be eailed for. 

41 Q. Have you conveniences in your office in this city for taking 
testimony, where it can be conducted privately without interruption 
from the public? 

A. Lhave. It has been the custom in all these suits in which 
Latta is involved vo there whenever it was desired to examine 
the books and papers, with one exception 
617 At this point Mr. OLMsreap said: If there is anything in 

my answers that implies a refusal to produce anything con- 
nected with this case I disclaim any intention of conveying that im- 
pression. 

The further taking of this deposition was continued until Wednes- 
day, the llth day of January, 1882, to meet at the office of Mr. J. 
I. Olmstead, New York avenue, Washington, D. C., at seven o'clock 
}) 11}. 

Adjourned. 

WM. P. S. CURTIS, 
Notary Public, D.C. 


of 


* 
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WEDNESDAY, January 11, 1882. 
Testimony resumed at the office of Mr. J. F. Olmstead, pursuant 
to last adjournment. 
Present: C. J. Hillver & J. H. Ralston, for complainants; J. M. 
Wilson, for defendant, and Enoch Totten, for J. F. Olmstead 


Direct examination by Mr. Hittyer resumed : 


42 (). Have you the letter, Mr. Olmstead, written by Mr. Latta 
from Altoona, Penn., to which your attention was called yesterday 
In the examination ? 
OTS A. I have. 
5 Q. Will you produce it? 
A. | have already stated in my examination that everything in 
that letter which is not private matter and which is pertinent to 


any controversy has been produced and is in the testimony which 


you have. Beyond that I decline to produce. 

14). | understand vou, then, that vou decline to produce the 
letter ? 

A. I decline to produce the private business of the firm of WKal- 
bourn and Latta, under the advise of my counsei 

15 (Q. What I want to know is simply whether you refuse to pro- 
duce the letter. That is the question I want answered. 

\. I have no other answer to make 

ls. Will you produce the letter” 

A. You have my answer 

17 (. Are you willing to produce it or not 

A. | have stated. 

iS (). I wish to understand distinetly whether vou refuse ? 

A. Perhaps it would be desirable to read my previous answers 


The questions and answers immediately preceding were then read 


by the stenographer. 


619 19. I call upon you now to produce the letter, and I wish 


to know distinetly whether vou will dosoor whether vou wil] 


Hot. 


A. AS al] the matters in) that letter which are pertinent the CASE 


are of public record. | decline further tO produc that letter The 
balance of the letter Is private matter and was exec opted by al] pDuar- 


é , “ap , Te 
ties to other controversies of which this case 1s SIMDpIYV an auxiléiar\ 
part, and I decline to produce it now 


50 Q. Have you the book of original entries of the firm of Kil- 


bourn and Latta containing the accounts of that firm with those who 


had business with it in the year 1872 


( 


} 


A I have. 

51 Q. Will vou produce it’ 

A. I will produce anvthing t'iat is called for specifically in this 
rany other controversy in which any parties to the controversy 
nav be interested : no further 


Mr. Tort mu W hat do you Walt. Mr Hillyer’? You shall have 


anything that pertains to the controversy 1n question, but you shall 
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not have the books relating to the entire history of the business of the 
firm of Kilbourn and Latta unless the court sodirects. ‘There isa suit 

pending by these same plaintiffs agaist Ki'bourn and ()|m- 
G20 stead, members of the firm of Kilbourn and Latta, involving the 

same subject-matter or controversy, in which the testimony has 
not been closed and which is about t proceed in a few days. Wedo 
not propose to allow a general overhauling of the books aud accounts 
of Kilbourn & Latta by these gentlemen for any purpose. Anything 
that relates to the Controversy here or the one I have alluded to 
shall be disclosed in full at the proper time. If these ventleme 1) 
will specify the partl ‘ular pieces ol property and transactions about 
which they want entries in the books they shall have them 1f it Is 
proper and right to produce them; fartherthan that we will not go, 


unless by the direction of the court of echanes ry. 


oe (). This book of which I have spoken contains entries of Lrans- 
actions between the firm of Kilbourn & Latta and Sunderland, Hill- 
yer & Co ~ does it not ? 
A. It doe S . 
ed (). In reference to real property ° 
A. It does. 
od (). Will vou produce the book ‘4 
A. T will produce the account with Sunderland, Hillver Ww LCO., 
with Sunderland & Hillyer, with Thomas Sunderland, and with C. 
J. Hillyer. 
OD (). My question lS, Will you produce the book of original el - 
tries 7 
621 A. I will produce the book for the inspection of those ac- 
counts that | have specified. 


, 


Mr. Hintyer: Very good. I wish to inspect no other accounts. 

The Witness: What date do you eall for? 

o6. Mr. Hintyer: | want the book of original entries for the 
months of May & June, 1872. | 


A. This is the book of Kilbourn & Latta for the time desired. 
(Witness here opened the book and placed it upon the desk in front 
of him.) 

o7 Q. I wish you would turn to the first entry in that book which 
relates In any way to the purchase of square 115, in this city. 

A. The entry there is the real estate account of Sunderland, Hall- 
ver & Co., square 115, $65,000. The next entry is Sunderland, Hill- 
ver & Co., debtor for encumbrance for the note of J. M. Latta, 
trustee, dated May 25, ‘72, payable on or before six years, Interest 0) 
per cent., payable semi-annually. $32,000; two notes, $6,500 each, 
dated May 30, ‘72, payable one & two years, six per cent. interest, 
pavable semi-annually, $13,000. 

OS Q. Have you read the copies of entries as they appear in the 
book ” 

A. I have read entries chargeable to the account of Sunderland, 
Hillver & Co. 


oo. Mr. Torren: Word for word: 


:C- 
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A. Word for word : charged the square and credited 
522 with amount of notes vlvel by J. M Latta, trustee, who was 
trustee for them, and their account Is charged with the bal- 

alice lett. 

b0 . Do the two notes amounting to $15.000, entered in your 
book, show to whom those notes were pavable ? 

A. The entry does not show. 

61 Q. To whom were they payable ? 

A. I know that Kilbourn and Latta got the money. It might have 
been pavable LO the firm or may have been payable to somebody 
else | do not know about that. | know the firm rot this 813.000. 

62 Q. Have you read all the entries in that book, say, for the 
month- of Mav and June, J]872, relative to the purchase of this 
square ¢ 

A. Well, as that is an open entry, I will look and see if there are 
any others, but [ presume not, for that looks like a squared account. 
[ presume there are no others 


63 Q. Give the date. 
A. May 50th, 1872; I donot think there are any others. [I do not 
SEC any. 
64. You know of no other? 
A. I know of no other: no, sir 
(6) (). Have Vou a book containing original entries of the purchase 
of property of the firm of Kilbourn & Latta or by the firm of 
O25 Kilbourn. Latta WN Olmstead during the months of April, 
May, and June, 1872” 
A. I have no other book except this 
tty () Did the firm ol Kilbourn and Latta during those months 


ike purchases of real estate’? 

L. It did. 
67 Q. Were there any accounts of those purchases kept”? 

A. They were, I think, all kept. I do not know of any excepted. 
68 Q. Were thev kept in a book ? 

A. Every entry that I remember now. It 1s simply going back 
for 9 years. Every entry during those months ts in this book. 

bo (). Did you during those months have a book separate from 
this book for keeping purchases made by Kilbourn & Latta or Kil- 
bourn, Latta & Olmstead ? 
A. I did not. 


(UY). Hlave you ab account in that book of the prt rchases made 
by the firm of Kilbourn & Latta or Kilbourn, Latta and Olmstead’? 
A. The account of the firm was kept in this book, as far as I 
know. The whole of the transactions of the firm during those 
months is in this book . 
71 Q. You do not seem to understand my question. ‘The stenog- 
rapher will re-read the question 


The question was re-read 


A. If ] have not answered the question In full, then I do not com- 
prehend it. 
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24 724). What I wish to know is whether, to your knowledge, 
an account was kept in any book of all the purchases of real 

estate made by the firm of Kilbourn & Latta or by Kilbourn, Latta 
& Olmstead during the months of April, May, and June, 1872” 

A. There were no books kept by the firm whatever except this 
set—this journal, ledger, ete. This is the book of original entries. 

73 Q. Did you yourself keep an atcount of purchases made by the 
frm during those months’? 

A. I did not 

74 Q. Did you ever enter the purchases made during those months 
by that firm upon any book or paper? 

A. I presume I did 
i) (). Do you know: 

A. | presume I did. 

16 (J. Where did you enter them ° 

A. | do not know whether in the vearly diary or Whether on 
paper or what I did. I kept memorandums, of course. As an In- 
dividual member of that firm, I kept memorandums of business to 


; 


; 


refresh my memory. 
77 Q. Did you subsequently to that time put down in writing, 
either in a book or upon a paper, an account of the transac- 
tions or purchases by the firm of Kilbourn & Latta during 
OZ) those months? 
A. I did not 
78 QQ. Do vou know of a suit pending in this District in which 
Kilbourn & Olmstead are plaintiffs and J. M. Latta defendant, in 
which the plaintiffs claim in their complaint that the defendant 
Latta made profits upon purchases and sales of real estate which the 
plaintiffs in that suit were entitled to share? 


Mr. Witson: The question is objected to because the papers in the 
case are the best evidence of what is claimed by the plaintiffsin that 
case and the best evidence of the subject-matter of the controversy 
between the parties in that case, and because the matters inquired 
of have no relevaney whatever to the subject-matter of the contro- 
versy in this case. 

A. Mr. Kilbourn and I havea suit against Mr. Latta for some 
matters of difference, which is of publie reeord, and I am unable to 
say whether it involves anything connected with this case or not. | 
don't think it does 

79 Q. Is the subject-matter of the suit substantially what I have 
stated in asking you the question ? 

626 Mr. Witson: That question is also objected to, for the reason 

that the papers in that case show what is the subject-matter 
of that suit and the question ealls for testimony that is whollv 
irrelevant to the matter in dispute in this case. 

A. That is a legal question, which I refer to my attorney, as I am 
unable to answer it. | 

SO Q. Were you examined as a witness in that case”? 

A. I think IT was; but it has been so long ago that. 
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S1 Q. Do you know whether you were or not? 

A. I think I was. 

Mr. Torren : The record will show whether or not. 

Mr. Witson: | obiect to the question, because the record is the 
best witness of the fact. 

$2 Q. Did you sign a diposition in that case ” 

A. I do not know whether I[ did or not. I think I did 

835 Q. If you did, how long ago was it? 

A. Well, that case was begun In 15877. 

S3} Q. Have you any idea when you were examined ” 

A. Indeed I have not. [ don’t think I have thought of the case 
ln a year. | 

S4 (). Could vou tell your deposition In that case if you were to 

see 1t? 
627 A. I think I could. 
$5 @. IT wish you would look at this book (handing witness 
record in case of Kilbourn and Olmstead vs. J. M. Latta)—it pur- 
ports to be the record COpy of a deposition by you in that case—and 
see Whether it 1s correct that the deposition is yours. 

A. Do you desire me to examine that whole testimony ” 

S6 Q. | wish you to examine it sufficiently to satisfy yourself that 
that is your deposition. 

A. Well, lam sure that it is marked 5919 equity, Kilbourn and 
Olimstead against J. M. Latta, complainants’ testimony. I presume 
it contains ny deposition, as I see here on the 24th June, 1S7S, ap- 
pears “John EF. Olmstead duly sworn, and testified as follows.” I 
presume this is my testimony. 

S7 Q. Did you testify in that deposition that there was an account 
kept of purchases of Kilbourn and Olmstead and Latta separate 
from the account kept of the business transactions of Kilbourn, 
Olmstead and Latta with third persons ? 


Mr. Witson: That question is objected to—first, because it is lead- 
Ine and, second, because the deposition itself shows what was testi- 
fied to and is the best evidence. 

A. | have not examined this testimony; and | have testified 
H25 that the transactions of the firm of Kilbourn and Latta were 
kept in the book that has been called for, and I am satisfied 

this testimony Is correct, whatever 1t says. 

SS (. Do you remember whether you did or did not state in that 
deposition that there was ah account kept separately rom the other 
accounts of the real estate transactions In which the firm of Kilbourn 
and Latta or Kilbourn, Latta and Olmstead were interested 7 

A. The firm of Kilbourn and Latta was the firm of Kilbourn, 
Latta and Olmstead. and I do not understand the difference that is 
made by Colonel Hillyer in designating that or two firms or any- 
thing else. ‘The books of the firm I have produced. That firm was 
Kilbourn, Latta and Olmstead. 

89 Q. The stenographer will please re-read the last question, 


The last question was re-read. 
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A. I do not know any other answer than that given I will state 
here that Lam willing to give any answer fully pertaining to anything 
in this matter. IT do not understand the questions of Col. Hillver 
and I do not understand what they refer to. My testimony is full 

here in the ease 5919, which has been referred to. I have 
O29) not read it, and do not krfow any other answer that | can 
clve In regard to it. 

90 (. I present you now with what purports to be a copy of your 
deposition in the ease | have referred to, and call your attention to 
page 12, question 19, and to what follows that question down to and 
including the word * bought,” on page 14, and I ask you to look at 
that and see if vou gave that testimony in that case. 


Mr. Witson: I object to the question and to the witness answer- 
ing it, for the reason that the paper itself shows what the witness 
did testify to, and for the additional reason that the defendant 1s 
not in any way responsible for or bound by any testimony that the 
witness may have given in the deposition referred to, and ihe same 
Is immaterial and irrelevant in this case. 


A. I decline to make any further answer. 

91 Q. Did you furnish in that case for use, as testimony for the 
complainants, yourself, and Mr. Kilbourn, a list of the property 
Which had been purchased by the firm of Kilbourn and Latta? 


Mr. WILSON: The question 1S objected to because it 1S illegal and 
irrelevant, for the record shows itself what was furnished, and 
650 because complainants in this case, having produced the wit- 
ness, have no right LO pursue such an examination as is now 

being followed. 


A. I decline to answer; the record shows for itself 

92 Q. Do you decline to say whether or not you have made a list 
of the property ? | 

A. I say that the record in that case shows for itself, and I decline 
to answer that question further in regard to that case. 

93 Q. Did you ever make a list of property which was purchased 
by the firm of Kilbourn and Latta? 

A. The record in that case shows what I made. 

W4@Q. [am not referring to the record in that case. 

A. | might have made a list; I do not recollect. 

Wo) Q. LT understand you, then, to say that you do not now know 
whether you ever made what purported to be a list of the property 
purchased by the firm of Kilbourn and Latta? 

A. I made whatever is shown in that record; I have not exam- 
ined that record for several years, or rather for some time. 

96 Q. My question is easily understood, and I will make it suffi- 
ciently—— 


631 Mr. Torren (interrupting): I protest against that. 


oe 


Mr. Hittyer (resuming): And I will make it sufficiently 
distinet so that there nay be no excuse or mnisunderstanding about 
it. I wish to know whether you now recollect of ever having made 
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count that was made up by the witness or any list that was made 
up by the witness in the controversy between Kilbourn and Olm- 
stead, as complainants, and Latta, as defendant, in the case which 
has been referred LO, and because the books eontalning the account 
of the purchases made by Kilbourn & Latta are better evidence of 
what purchases were made than any list that is made up by the 
witness. ™ 

A. I decline to answer anything further in regard to the case of 

Kilbourn & Olmstead against James M. Latta. 
634 104 (). Do you decline to answer the last question which I 
asked—that is tosay, do you decline to examine the account 
which I have presented and to tell me whether or not it is correct? 

A. I repeat my last answer. 

105 Q. Have you any books or papers in your possession or to 
which you have access from which you can make a statement of the 
purchases of real estate made by the firm of Kkilbourn and Latta 
between the dates of June, 1871, and May, lSfo? 

Mr. Torren: That is not a proper thing for vou to call for. 

Mr. Hintyer: Do you make that an objection ? 

Mr. Torren: [am willing to have that go down. We are will- 
ing to show or give any entries of any property In Which these com- 
plainants are interested, and nothing else. 


A. I decline to answer. 
106 Q. Have you any book or paper in your possession or under 
your control containing anv entry or statement relating to the pur- 


chase of square 115 by the firm of Kilbourn and Latta? 


Mr. Torren: Do you mean other than he has produced ? 
Mr. Hittyer: The question which I have asked is very plain. 
A. I have read the entries of the sale of square 115 to Sun- 
655  derland, Hillyer & Co., I think it was. Beyond that Ihave 
nothing to say. 
LO7 Q. You were a member of the firm of Kilbourn and Latta 
in 1872, were you not? 


A. I was. 
108 Q. Continued so up to December 30th, 1876? 
A. I did. 


109 Q. Has a suit been commenced against you by the complain- 
ants in this case ? 

A. There has been, as I understand it. It is identical with this 
sult. 

110 Q. That suit is still pending, isit not? 

A. I think it is. 

111 Q. And testimony for plaintiff or some of it has been taken, 
has it not? 

A. It has 

112 Q. You answered in that suit, did you not? 

A. I answered the bill of complaint. 

113 Q. In that answer you denied the charges that were made in 
the complaint, did you not? 


THOMAS SUNDERLAND ET AL. aie 


Mr. Wirson: The question is objected to. The answer made by 
the witness in that ease will show what it contains and is the best 
evidence. 

A. I made my answer to that ee 

114 Q. What I wish to ascertain is whether you are not 
656 now in the position of Ss chanest. detente rainst the same 
character of complaint which was Made In 


+ ? 
“= { fist? 


al’ 
thi 


Mr. Torren: That is a question of law for lawyers and judges to 
decide and not for the witness, and I object to 1t. 
A. Iam unable to answer the question. 


Mr. Witson: I add the additional objection that the record in 
that case will show for itself, and is the best evidence. 


Se ee was continued until Tues- 
day, the 17th dav of January, 1582, at seven o’clock p. m., to meet 
at ‘he office of J. F. Olmstead, New York avenue, Washington, 
a a | 

Adjourned. 

WM. T. RIS, 
/ Race Pari D.C. 

Met, pursuant to above adjournment, this the 17th day of January, 
ISS2, at seven o clock Pp). ill., at office of J. I’. Olmstead, No. 1428 
New York avenue, W: ashington, D.C 

Upon agreement of counsel the examination was adjourned until 
Wednesday, Jan’y 25, ’82, at 7 p. m., at office of J. I. Olmstead. 


O57 Met, pursuant to above adjournment, on this the 2 Oth day 
f January, 1882, at time and place above noted. 
Direet examination continued : 
By Mr. Hittyer: 

115 Q. I understand, Mr. Olmstead, that you have here the book 
of original entries of the business of Kilbourn and Latta for the year 
1872? 

A. | hi: ave. 
116 Q. Is it the same one which you produced and had here the 
other evening ? 

A. It 1s, sir. 

117 Q. I wish vou would get it, if you please. 

A. I will. 

(The witness, here leaving his seat, procured the book referred to 
and returned with the same.) 

118 Q. The book which you have now before you contains, if | 
understand you, the original entries of the business of Kilbourn and 
Latta in the year 1872? 

A. It does. 

119 «. Is it the journal ? 

A. It is one of them. 
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purpose of an examination by him and by the counsel for complain- 
ants in referenee to the existence of such entrv. and that the same 


may be copied for introduction as evidence lt) this Case 
4 TI decline oduce this hook for the ex rnatioan of the c 
oe GWecilne to prod Wethis Hook Tor the examination of the com- 
ee ; . : } P ’ _ 
plaiMants im this case, so that they need not asK any more 
+46 ' | ae ” Ric al +] 
O42 questions in regard to its examination by them, the com- 
plalnan SOF this ease belng the attorneys. 
152. @. Is there any entrv in that book relating to the pur- 
. . , + } ? ’ 
chase by the orm ol Kilbourn ana Latta Or voy the Real estate As- 
soclation, of which vou have spoken, or by the party by whom that 
} ' ‘ . ' 
square was sold to Sunderland, Hillver and Stewart 
A. What square ? 


‘> 
*>e«) 1B nal oe 
30 Ne! | 

«* 


-) 


uare Loo 

ering these questions impertinent, | decline further to 
answer any question if there is this or that in that book; and I will 
repeat my proposition to produce anything in these books that re- 
lated to these complainants, Oub not for their Inspection, as that 
would be tO olve them oth rye opl s business, which Is as sucred to 
meas theirs was when | was Lrahsacting it 

l54 (. How do vou propose to produce them ? 


A | SUPpPose Vo would mom out the leara| Way 


Pas , ( ] +7 - ] ; : » ae 
Ler) OD have polnted out what thought was the proper Way. 
| i e 
| understand Vou to propose tO prodauee them. but hot for the 
. ’ 5 | 
. a a . 
Inspection ()>] COUDSeI i¢)] Liie COomMplmamMants. | fheretore isk vou 
‘ . 


1}) what Wav and for what purpose do you propose to produce 
‘ i + 4 ; 


} 
all thie accounts co DOOKS 1 iLive to OUP DOUSII ss 
a } 4 | 4] : 4] ? } ; } Se 
loo @). lf understand you, then, that vou undertake O adeclae 
Ian fi * }- ? , +} t } ? ’ ] liad 
Wha portions () WG here) L)() a i LUO ©) l] BOLIC OS { | Wil it Dor- 
’ . ‘ 41 ) 
tions do not. Is that cor] 


. 5 

A. I decline to answet 

ere (J. Do you deciine to answer the several questions which Vou 
, } ‘ " " . . e " 

‘ 7.) ’ ; vn ¢ sr~rprx1 ar ' . — 7 cae ial ; o , ( 

have relused to answer upon the advice of the attorney for the de 


fendant Inn ChIS Cnuse or upon the adviee of vour own attorney 


Mr. Wirson: If the question implies that I have been advisii 
Mr. Olmstead tn this respect T should like to have it appear that I 
have not 1n any Way advised him 

138 Q. Does this book contain the original entries in relation to 
the purchase of real property made by the firm of Kilbourn and 
Latta for themselves in the months of May and June, 1872? 

A. As that is a matter in which you are hot Interest d, 1 decline 
to answer. 

139 @. I wish to know whether the refusal to answer the above 

questions or any of them is made under the advice of the 
644 attorney for the defendant in this ease or whether it is your 
own personal objections. 

A. Well, as the «ttorney in this case has stated that he has not 
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his letter or letters that he had not authority from us to act as his 
agent and had not been able LO obtain the papers connected with 
the title to our property for that reason, and requested that Mr. 
Sunderland and myself should send him full written author- 
ity to take all the papers connected with the business and to act as 
our agent in reference to it. It was because | was unwilling to com- 

ply with the request of Mr. Latta and to explain fully my 
649 reasons for it I wrote this letter to Mr. Latta. 


Mr. Witson: So far as this answer relatesto communieations from 
Kilbourn or Latta or any member of the 


irm i is objected LO, be- 
cause the letters themselves are the best evidences of their contents. 


(By Mr. RALSTON :) 


11 Q. Did Mr. Latta reply to that letter’ 
A. [le did. 
12 (). llave you his reply r 


A. I have. 


15 Q. Please produce it 


Witness produced the letter and stated that it was in the hand- 
writing of Mr. J. M. Latta; that he received it at Virginia City a 
short time after writing the letter which has just been introduced 
and made a part of this testimony. This letter of reply of Mr. 
Latta is also attached herewith, made a part of this testimony, and 
marked “ Exhibit N.” 

14 @. Did you ever receive from Mr. Latta any other communt- 
cations, except this letter now offered in evidence, touching the sub- 
ject-matter of the agreement made between the firm and yourself in 
reference to the services rendered by the firm for Sunderland and 
Hillver in respect to this property or touching the compensation 

therefor ? 
650 A. I never, by writing or otherwise, heard one word from 
Mr. Latta or any one else in relation to the subject of com- 
pensation to the firm until the account was presented to Mr. Sunder- 
land and myself about the Ist of July, 1875. 

15 Q. What service did Mr. Latta render for Sunderland and Hill- 
yer during the year 1877 and the first half of the year 1878 in the 
care and management of this property? State all you know in re- 
spect to the same. 

A. In January, 1877, I received the letter which has been offered 
in evidence from Mr. Latta, stating the dissolution of the firm and 
that he would attend to our business in the future. The only busi- 
ness done by him for the firm is as shown by his account, so far as 
[ know, which has already been introduced in testimony. I think 
Mr. Latta spent considerably less than one-half of that year In 
Washington. I saw him here in June of 1877, I think it was, and 
he was then about to go to Indiana, and [ judge from his letter that 
he remained there most of the year. I think Mr. Latta tried to do 
very little in relation to the property, and I think he did nothing 
except to disburse the money shown in his account, excepting this. 

vb-—1388 
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Before | went away in June I had a conversation with J. W. 
65] Thompson, in which he told me that we could borrow from 

him money which we needed at 9 per cent., he himself say- 
ing that it was too much for people to pay on real estate which was 
rendering nothing, but it was worth that to him. I told him that 
[ thought we would not want the money. Subsequentiy Mr. Latta, 
saying that he was not able to obtain it elsewhere, took $35,000.00 
from J. W.'Thompson at 9 per cent. interest, secured upon property 
which cost us three or four times that amount. Before I left here 
in June the note due to Mr. Willard for some $20,000 had become 
or was about to become due. I went myself to Mr. Willard and 
made an arrangement with him that upon payment to him of $5,000 
he should let the note run on fora year at least, and [ Judged from 
What he said that he was willing it should run indefinitely so long as 
the interest was paid. I gave the $5,000.00 to Mr. Latta, with instruc- 
tions to pay it to Mr. Willard. He did not pay it, and, after being 
at Virginia City for some time, I received a telegram from Mr. Wil- 
lard, stating that he had not received his money and he would 
proceed to sell the property unless paid ; whereupon I tel- 

egraphed to Latta in Indiana, and Mr. Latta rephed that 
652 he had given the money to Kilbourn & Olmstead, and 

blamed them for not having paid it to Willard. I think 
the letters which have been placed on file tell what he said 
about it, but the result was that the $5,000 never was paid, and the 
property finally sold by an arrangement, as | understand, between 
Kilbourn & Olmstead, in which they undertook to protect our In- 
terests, and [ think did do it by the intervention of General Jeffries 
in the matter. ‘he only other instance cf Mr. Latta’s doing any- 
thing was in reference to the grading of lots in square los. He 
suggested that 11 would be a good thing to grade those lots, or I did— 
[ don’t know which. We rode up there and looked at them. I 
think this was in the summer of 1877, in the month of June. We 
eoncluded that it would bea good idea to grade down to a level 
with building line, or about four and a half feet on ‘‘N ” street, 
where the bank was quite high, and that the cost would be about 
$1,600.00. Latta said he could not tell the cost exactly, but that he 
would look aiterit. I authorized it to be done, and told him I 
would furnish the money for it. The next I heard about it was 

from Mr. Latta, stating in a letter that it would cost about 
653 $2,400.00; that he had agreed with Evans & Co. to do the grad- 

ing, or had gotten Kilbourn & Olmstead to make an agree- 
ment with them, and the next | heard of it was that the grading 
had been done, costing $4,000.00, and requested me to send the 
money on forit, which I did. On coming here and examining the 
lot in 1578, | found that fully one-half of the grading which had 
been done was more of an Injury than an advantage to the ground, 
and that evidently there had been either no attention or a dishonest 
attention paid to the matter of grading it. It is my understanding 
that Mr. Latta paid no particular attention to the subject himself, 
but left it to Kilbourn & Olmstead, although this I do not know 
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positively. Excepting this, I know nothing ‘else done by Latta in 
elation to that property, nor do I think he did anything else. 

16 Q. —. lg meh stated that property was left by you and Mr. 
Sunde ne 3 charge of Mr. Bull, in the summer of 1878. What 
was the arrangement between you as to the care and management 
of that property ? 

Obj.—This question was objected to by Mr. Wilson, who objected 
to the witness testifying in relation to transactions with Mr. Bull. 


A. Mr. Bull undertook to do for us, in respect to the prop- 

H54 cry, substanti: lly What had been previously undertaken by 
Kilbourn and Latta; that was to receive the money and no- 

tify us when it was needed for disbursements In payment of taxes 
and interest on other obligations. He was also required, when the 
1} ecessIty * { x iste d, to vet loans for making such payments as We failed 
to furnish money for, and had authority also to sell the property 
ce should be obtained satisfactory to us; upon these 
oans made he was to charge regular commissions. He 


when ver a }) 
sales and any 
attended to this for a year or two under this arrangement and these 
Lerms. 


rl 


Ob). —Mr. Wilson objec ‘ted 1 othe answer just given because it was 
irrelevant to the case, and beeause the defendant is not in any way 
bound by any arrangement that may have been made with Mr. Bull, 


C.J. HILLYER. 


Subseribed and sworn to before me this 3lst day of December, A. 
D. 1881. 
WM. T. S. CURTIS. 
4 Notary Public. a t 


Direct examination of THOMAS SUNDERLAND (continued): 


By Mr. C. J. HILLyer: 


655 100 Q. Please look at these letters and state in whose hand- 
Writing each of aleeae is and what you know about their re- 
ception. 

A. The first letter, dated September 17th, 1874, is in the hand- 
writing of Mr. Bull. The signature Kilbourn and Latta is in the 
handwriting of Mr. Kilbourn. The signature ot Kilbourn and 
Latta to the letter of May ISth, 1875, is in the handwrit ting of Mr. 
Kilbourn. The signature of the l tter of Septem ber 16th, 1S7d is 
also in the handwriting of Mr. Kilbourn. ‘The signature to the 


letter of December 35d, 1875, is in the yest of Mr. Kilbourn. 
The signature to the letter of June 2a, .1s In the handwriting 
of Mr. Olmstead. The signature to Soe of June 1¥th, 1876, is in 


the handwriting of Mr. Olmstead. The signature to the letter of 
Dee. 12th, 1876, is in the handwriting of Mr. Latta. The signature 
to letter of November 19th, 1877, is in the handwriting of Mr. Latta 
The signature to letter dated November 20th, 1877, is in the hand- 
writing of Mr. Latta. The signature to letter dated March 29th, 
1877, is in the handwriting of Mr. Latta. The signature to letter 
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dated Febru: ay — 1878, is in the handwriting of Mr. Latta. The 
signature to letter dated May 2d, 1878, is in the handwriting of Mr. 
Latta. atlenminent o letter dated May 25th, 1878, is in the hand- 
writing of Mr. Latta. The signature to letter dated Novem- 
656 ber 27th, 1878, is in the handwriting of Mr. Latta. The 
signature to letter dated November Il1th, 1877, is in the 
handwriting of Mr. Latta. The signature to letter dated January 
lith, 1877, is in the handwriting of Mr. Latta. The signature to 
letter dated November 23d, 1877, isin the handwriting of Mr. Latta. 
101 Q. (Showing Exhibit “ L” to witness.) State what that is and 
in whose handwriting 
This is an account between Mr. Latta and myself. [tis in the 
handwriting of John Bull. 
LOZ Q. W hen was that delivered to you? 
A. In Septem be r, IS7S. 
103 Q. Under what circumstances ? 
A. I had been urging Mr. Latta some two months fora settlement 
of our account. [le made out two or three accounts, but did not 
deliver them to me for the reason, as he said, that he was not satis- 
fied with the accounts. Ile then toid me he would get Mr. Bull to 
make the accounts out, furnishing him with the data necessary to 
make the accounts. Mr. Bull gave me this account as the result of 
the figuring on the data given him by Mr. Latta for the purpose of 
making out the account. 


The account referred to above and now offered in evidence 1s 
objected to by counsel for the defendant because immaterial 
657 to the issues in the present case. 

Mr. Hittyer: | now offer in evidence the letters above re- 
ferred to, which will be marked “ Exhibit T. S., No. 1 to 17, iInelu- 
sive. 

104 Q. In the accounts rendered by Mr. Latta he charges Sundet 
land and Hillyer in one account and Sunderland in another with 
between seven and eight thousand dollars for eare and management 
of the property during the year 1877 and half the year 1878. What 
do you know in respect to the service of Mr. Latta in the care and 
management of this property during that period ? 

A. I know not thing ; | know of no services rendered by him 
during that period in connection with the property named except 
the pavime nt of some taxes and some payments made upol princi- 
ple and interest of deferred payments, which were a lien upon the 
property, Which payments were made with money furnished in one 
ease by Mr. Hillyer and myself and in the other with money fur- 
nished by myself individually. . 

105 Q. When did you first learn that a charge of this kind had 
been made or was intended to be made? 3 

A. In the latter part of June or the first of July. 

106 Q. What vear? 

658 A. 1878. 

107 Q. Previous to that time had you any knowledge or 

any intimation of the intention of Mr. Latta to rnake a charge for 
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the services which he was rendering to you or to Sunderland and 
Hillyer? 

A. I had no knowledge or intimation prior to that date that such 
charge had been made or would be made. 

10S @. When you learned that it had been made what did you 
do about it? | 

A. Mr. Hillverand myself went immediately to Mr. Latta’s house 
on Kk St. and protested very strenuously against the charge and its 
justice. 
~ 109 Q. Well, what was said to Mr. Latta in reference to its allow- 
ance as to what vou and Mr. Hillyer proposed to do about it? 

A. Mr. Hillyer, on our part, did the most of the talking. We 
told Mr. Latta we would not allow the charge, and if the money 
was not refunded we would bring suit to recover it back, Mr. Hill- 
ver contending that the charge Was unjust and Mr. Latta, on his part, 
asserting that he thought it was a just charge. 

110 (). Did Mr. Latta, in that conversation, assert or pret nd that 
he had ever given to eitheryourself or Mr. Hillver anv notice of his 
Intention to make such a charge prior to June, 1878? 

6O9 A. He did not. 

111 Q. What was done by yourself and Mr. Hillyer, if 
anything, in reference to this charge after the conversation which 
vou have spok n of? | 

A. Mr. Hillyer and I employed Judge Cox to bring two suits— 
» one in the name of Mr. Hillyer and myself, and the other in my 
individual name. 

112 Q. kor the recov rv of this amount? 

A. For the recovery of the amounts charged for care and man- 
agement of property. This was done some time in July, 1878. 


Cross-examination by Mr. J. \] Wi SON: 


| () At the time of this interview with Mr. Latta. which vou Say 


K- 


occurred at his house on Kk St., do you mean Kk St. in this city? 
A. Yes, sir. 
Z (). At that time he Was living in Washington, Was he? 
A. His family was in Indiana. He was here alone 
2 (). But this was his residence at that time. was it? 
A. I do not know. 
4. Can you cive the date of that interview ” 
A. It was in the early part of July. 
o @. Of 1878? 
a HOU A. Of 1878. It was immediately aiter we got this account 


o from the firm of Kilbourn and Olmstead 
6 (. This last account which you have mentioned in vour testi- 
mony I understand you to say is in the handwriting of Mr. Bull? 
A. Yes, sIr. 
7 Q. And was handed to you by Mr. Bull? 
A. Yes. 


8 Q. How do you know from what data Mr. Bull made up that 


account ? 
A. Mr. Latta told me he would give Mr. Bull all the data neces- 
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sary to make up the account. He afterwards told me he had given 
Mr. Bull data to make up the account. 

9(. But you do not know from what data Mr. Bull actually 
made it up? 

A. Personally, I do not. 

10 Q. At that tine Mr. Bull was youpagent; was le not employed 
by vou? 

A. At the time that account was delivered to me | think Mr. 
Bull had been employed as our agent to take care of the property. 

11 (2. Well, he was in your service at the time he handed you this 
paper in relation to the property ? 

A. He was in our service so far as future transactions and future 

Care of the property Was concerned, but not our agent as to 
(5 | anything that had passed Prior to the time of lis making 
Up this account. 

iz &. What did you employ Mr. Bull to do? 


A. To make payments of taxes, liens on the property, and to make 
sales whenever any property eould be sold ata fair price, 

Le () Were vou to pay him for his services in looking after the 
payment of taxes and payment of liens on the property and matters 
of that kind in connection with the property ? 

A. No, sir; we were to pay him commissions on sales, actual ex- 
penses that he might incur, and commissions on loans, jf he made 
any. 

14Q. You had a specific agreement with him in relation to the 
management of the business in connection with this property Fs 

A. | could not swear that we had any specific agreement with 
him, but I know that was the understanding. I could not swear 
now when or where any such specific agreement Was made. 

ld Q. Did you not make any agreement with him for his serv- 
ices ? 

A. I do not recollect anything, except that he was to receive com- 
missions on all sales. It was then contemplated, if we could, to make 
loans, and if he made any loans on my account he was to have com- 

missions on them. 
O62 l6 Q. Your agreement with him, then, was for his services 
In making sales and in making loans? That wast he extent 
of the agreement, was 1t? 

A. Yes. 

17 Q. You had no agreement with him in reference to care and 
management ¢ 

A. | eannot swear whether we had or not or whether I did. I do 
not remember. 

1S Q. Well, this account that we are speaking! of, which is the 
last one referred to In your examination-in-chief, is one that relates 
exclusively to your individual property and not to the property that 
was purchased on account of Sunderland and Hillyer—not the joint 
property, as it Is commonly called ? 

A. It relates exclusively to my individual property. 

19 Q. Now, going back to the beginning of things, are you, by 
vrofession, an attorney-at-law ? 


“4 
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A. Tam. 

20 Q. Of how long standing ” 

A. Since 1845. 

21 Q. And where did you practice 


+) 


} 


A. In the States of Missouri, California, and Nevada. 
22 Q. What is the profession of Mr. Hillyer’? 
A. He is a lawyer. 
23 Q. And how long has he been a lawyer’ 
A. I cannot state. 
24 Q. A gvood many vears, has he not? 
663 A. Yes. 


20 (J. And where has he been practicing 
a 


} 


*) 


A. Ile has practiced 1) the States of Californis 
perhaps in the adjoining Territories and in the District of Columbia. 


and Nevada and 


26 Q. A man of large experience in the profession, I believe? 


A. | think so. 
27 Q. How long did he practice law in the District of Columbia ? 
A. He had an office here, according to my recollection, three or 
four yedrs, but I think the most of his practice was in the Supreme 
Court of the U.S. at that time. 
28 Q. What vears did he have his office in the District of Co- 
lumbia ? 
A. ‘The first personal knowledge have of his having an othce 


here | think Was 1n the at] of lS7] 


| 
é 29 Q. And how long did he continue to have an office here? 
. A think he had ah othee ar re until he went to Nevada, but [ 
ahh not sure. 

530 (Q. When was that? 

A. In 1874 0r 1875: I do not remember which. 

ol (). Now please state who were the parties who were interested 

1}) making the purchase of what is denominated commonly 
664 the joint property, which isthe property involved in the con- 

troversy in this suit—of course I am referring to the suit of 
Sunderland and Hillyer. 

A. William M. Stewart, C. J. LTillye r, and myself. 

32 Q. What were your respective interests In the property pur- 
chased ? 

A. had one-half and Mr. stewart and Mr Hillyer one-quarter 
each. 

30 Q. Were these purchases made for speculation ? 

A, They were—that Is to Say, thre V were purchased not for occlul- 

a pation, but for resale whenever sufficient advance upon the purchase 
j - price eould be had. 

od (J. Hiow were the moneys tO be furnish d by thie purchasers— 
in What proportion by each ? 

A. In proportion to our respective interests 

d0 @. How were the profits to be divided ? 

A. I do not think anything was ever said about profits or losses, 
but I suppose, as a matter of law, and certainly as I contemplated, 
we were toshare the profits, if any, in proportion to our interests. 

. 36 @. And about losses ” 
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A. I presume in the same way. 

of (. When you and Mr. Hillyer and Mr. Stewart engaged in 

this business, state whether or not it was contemplated to 1n- 

665 — vest largely in real estate in the District of Columbia for the 
purposes indicated in your former answer. 

A. It was understood between us, that we should invest a con- 
siderable sum of money. I do not know whether it would be 
called a large investment or not. It was my intention to invest and 
buy on my own account beyond what the others wanted to buy in 
connection with me. 

98 Q. Did you or did you not enter into a distinct arrangement 
with each other with reference to the purchase of property 1n this 
District ? 

A. We did not. We, on consultation, agreed to buy an indefinite 
amount of unimproved real estate in the northwest part of the city. 
When the cash payments on our purchases amounted to a little over 
one hundred thousand dollars Mr. Hillyer announced that he did 
not want to buy any more. 

39 Q. That isa little further along than my question goes. | 
Walit to get at the arrangement, if any was made, between vourself 
and Hillyer and Stewart with reference to the entering into the pur- 
chasing of property in the city of Washington. 

A. There was no special arrangement. The only agreement was 

that we should buy an indefinite amount of property, as | 
666 — stated before, and I should take one-half and they each one- 
quarter. ‘That is the only arrangement that was made. 


40 Q. Was that arrangement in writing? 

A. No, SIP. . 

11 Q. That was a verbal arrangement? 

A. Yes, sir. 

2 Q. About what time was that arrangement made? 

A. IT cannot remember the exact time that we finally came to the 


conclusion to make purchases. We had talked about it for two or 
three months, and [am inclined to think that agreement between 
ourselves was made in April, 1872. | 

43 Q. At that time the Board of Public Works was engaged in 
making extensive Improvements of streets and avenues in the city 
of Washington, was it not? 

A. It was. 

44 Q. And, in consequence of those improvements, it was anticl- 
pated there would bea rise in values in the direction in which those 
Improvements were extended ? 

A. That was the general impression and my impression. 

(5 Q. And your understanding among yourselves was that you 

would make these purchases, pay the cash payments that 
667 might be required, and then rely upon future sales of the 

property to meet the deferred payments ” Is that the fact 
about it? 

A. It was my expectation that no calls would be made on us for 
any payments to any considerable extent efter the cash payments. 
I was led to that conclusion and that belief more on the opinion 


THOMAS SUNDERLAND 


ET 289 


expressed to us by the firm of Kilbourn and Latta than anything 
else. 
46 Q. Well, no matter what led you to that opinion, that was 
what was contemplated by you? 
A. That was my e xp cetation. 
47 Q. And was not that the expectation of your associates ? 
A. I do not know. 
48 (). Was not that matter talked over amongst you 14 
A. I think it was. I think it was talked over between the firm 
of Kilbourn and Latta and Mr. Hillyer and Mr. Stewart and myself. 
49 Q. When did you commence making those purchases? 
A. The first purchase consummated was in the month of May, 
1872. 
90 Q. When was the purchase of joint property made? Can 
vou give about the date 4 
A. It was in June, 1872. 
51 Q. So that all of vour joint purchases were made within a 
‘riod of, Say, LWo months ? 
A. Yes. 
OOS o2 Q). You have stated that vou went to europe. Will 
you please state what time you went ' 
A. In May, LS75. 
3 () Had any sales been made between t! lute of the last pur- 
chase and the time you went to Kurope ? 
A. No: not on joint account. | 
o4+ Q. How long were you in Europe? 
A. About five months 
95 Q. When you returned did you come to the city of Washing- 
ton ? | 
A. I did not. 
56 Q. When were you next in the city of Washington ? 
A. In the last of June, 1878. 
57 Q. So that during all that time you were absent from the city 
of Washington’? 
A. | Was 
O98 Q. Now, during all this pel iod between June, 1872, and the 
time you returned to Washington in 1878, where was Mr. Hillyer? 
A. So far as I know or have reason to believe, he: was a part of 
the time in Europe and a part of the time in Washington and part 
of the time on the Pacific coast, mostly In Nevad 
59 Q. How much of the time, so far as vou know, was he in 
Washington t 
A. That I cannot tell. 
60 Q. But it was very srndeedarre time, was it not? 
669 A. [ cannot even approximate It. 
61 Q. When did Mr. Stewart cease to have an interest in 
his property ? 
A, In December, L: $72. 
62 Q. So that within a few months after the purchases were made 
Mr. Stewart went out of this business and had no further concern 
with it? That is the fact, 1s it not? 
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HALLET KILBOURN ET AL. VS. 


$4. In point of fact, they did during these years look 
t 


674 after the matter of the payment of taxes and the payment of 


liens or extensions, where liens were necessary to be extended, 

and all matters appertaining to the ma 
did they ? 

A. They attended to the disbursement of the money furnished 


— 


agement of this property, 


: ; , : } ° ] 
us 1n the way ol paviment Ol taxes, Interest, ana PRINCI yal Ol) Ge- 
Vv _ . , & . 
ferred payments. We had during that period no other agents. 
ri } } 7 } 


Su @ They attended to that for vou during all this time ? 


A. Yes. sir. 


> rrr ] . : a : . . _ . 
Ob fhe purchases were quite numerous, were they not 


ri regu ’ } 
A. Thev were not very numerous. ‘The purchases cenerally eon- 
7] sg? ? | . | 
sisted of entire squiu f ground, and very large squares 
} } } 

oF C). SVMeDOUY ii to ke af the run of this business aurine 
t} | | cent] n did That i fict ” 
ese vears idk LHS Oe Liemeh dlad lt Hat is tlic fact. IS Ib nol 


} ] ; ] : in he 
$8 Q. Loans had to be made in order to meet maturing obliga- 


—s 


A. Fifty thousand dollars. 
? - Les ae eel ] r 4] 
90 Q. Were any loans made by any individual member of tli 


orm 
>= > \’ : 4 ] . » » > = 
bio A. No, sir; not that | have any knowledge of. 


3) 


Y1 @. The assessments upon this property for street im- 
provements were very large, were they hot 
A. ‘They were 
92. And the matter of those asscssinents had to be looked after 
by somebody, didn’t thi 


ri. ? 7 . ’ , . 
A. hey were not looked atter DV anvbody until the latter part Ol 


fhe aseertarnment of the propel amount of taxes had LO be 


] } : bed ear’ ' i | } =e : 4 : 
looked aiter, didh t it, that should be pald Upon this prop roy 


eee 
— 
—— teen 
— 

~ 
— 
—N 


= oe ae _— ! 4s ey 
4 () Well, lth Shhort, Whatevel had bo be done in connection with 


— ¥ Rain: Bue) aie ] ) ) 
this business was, in fact, done U\ bLhese gentiemen, Was It not 


A. I eannot tell lL only know of their paving taxes and apply- 
. ] } + | j 1 : . _ c ; ’ ‘ c. 
Ing money turhished them to the extinguishment olf liens upon the 


property. 
9.) (). Do they nov Wn these very letters that you have produced 
this morning eall your attention to maturing obligations and advise 


+ | + > ] . ; } ! 17 
vouus to the amount of money that is necessary that thev shall 
: } } } % . « . 
have 1h Order Lo meet Lhnese obligations and S:ive fips property irom 
being brought lo sale? 


? 


A. In the letters written to me and, perhaps, some to Mr. Hillyer, - 


the iri advise us of maturing obligations and taxes. 
676 06 Q. So they were looking after these matters for you and 
keeping you advised ? 


A. Oh, ves; they 
_~ a x ] ce 4 : ‘ , 7 ss } . - ; 

Ji Q Ana tor d ing this you neve! had any definite arrangement 

th them whatever or contract for services”? 


us advised as to maturing obligations. 


gs” 


THOMAS SUNDERLAND ET AL. pL : 
A. I cannot swear to that. 
98 Q. You cannot swear that you did | 


A. No sir: [ do 


, 


] ne : ] 
ae) retnenv s 4 Ll i 


99 @. Did you ever pay them hi 


I++ f ] — — 
m anvthing for these sery1ces except 
s . . ‘ 
’ ’ . : i+ : . ) 
Ing as they vive vou credit 1h your accounts 
\. We never paid tl vt for sual ) ) 
; enever pald them anvthing tor sueh services ubhiess thelr 
; 
} } } } 
takInNe our monev in thelr bands and applving it to extinguishing 
: 2 
1} . , 
i 4 ; " ‘ ' . « ’ ' _* ' 
Wiat they called charges ror care and management be payment, 
af - . s 
Which amounts we have always disputed. 
’ 1} 1? 4 . l _ + ] + : , ’ 
LOO (. Well. all 1 want to get at is that ther Is no payment out- 
side of that? 
A. No. 
, ‘ } rey 
101 Q. Did vou ever huve any agreement of any kind with Kil 
eT. ) 
bourn and Latta in writing 
\ Nev y | - 4 ry <? ¥ , > f - ] ‘YX i] i} " °nrtd? cy 
. eve ie reae aoe T avreellie ~ ¢ ‘ iA +) i Liit 4 ; Wil eS Pe 
4a Agi Y on —) — -_ , , oi $3917 ] 
Ord 4 ( ross-examinbation (continued 
: ' , 
13 y \Ir WILs ~ 
1 -) | : " ] ; " ’ + | . '¥ 
i) (J. understand tron Vour eNXal nation 1-Cl nat vou 
. ; : } 
Cially ther Was antl CIUIPIOVILi' nt ov you and your ass ates o] iN i: 
bourn & Latta as vou vents or brokers for the purpose of Making 
. | 
} } . 4 , 
these purchases; am I correct in tha 
\. You ar 
. : | , , 
1t)5 { ) Now. piease§ state W Tie er al' (i¢ hit 
} | 


s , 
¢ 
i » When was made and 
? 
; 
‘ Whoom 
1} ] } ? } + | > +) ry? ft ; a 7 ? + | f f 
4 Laie Bw (UU $is avi et tid {} a | (]€C] rice {) it Lil t ce it 
, ,; 7 
t 7 ? ¢ ' , t ? : ’ _ ‘ 
=i \ they were to nevmotlate on Our acCoutit TOF ait SUCTI rOperLy as 
+ : 
} ,; ¥ , 4 , rt ) 
we should point out or designate, and report to us the lowest price 
hi ' 
57 s+ ' ' fy 7 ’ " 
at Wihileh tlie prope V could be purchased, alia el), Wie bney had 
, s . , ‘ . a ; .) 
SO reported, we were ro adetermnine wietner we WO | ( 12 PTO 
’ ‘ 
. Sey . + ; " . . 
erty or not Exactly when tha irrangement was made eannot 
7 4 ) ’ | ’ 
; »3% § , 7 of . 
now remeni bei We hada number of conversations with them in 
j . . 
reference to thie project OF DuVI] Ya CONSIUeCTADTL boul of unim 
» ] . 4 | . wha 1 ‘ " " yf i | 4 . ] ler } 
proved property 1 Lif orth we ern part of the eltv, and advised 
. i] . i . : . 
+ + . 7 4 4 . > fa rf 
with them very often as¢o the propriety of making such purchases 
. | 
? } } t + | y)\? ’ t y\? ry ‘ ] ') ; Be } 1} | } 
LljUl aS tU clit prEOS PEs \ ¢ ba S } ‘ biicttat Lap POOTE tal » PUTcnases, 
‘ 
iy } : + | ‘ + ] . 4] . 4 rm) . Be < | 1 ; ryr)) On 
Wied Lids Coit SE i> ‘ i a iii Viilcnh \ ao Lt? pruide ica ot til 
+ 
. j & 4 . > 4 ; , , ; ‘ 
OS COMMISSION, and that ley Were reaay to enter Upot hevotia- 
. } , , 
mteie i= sf }f ? ) LL ¢ (iil req tiem T ¢ (j ~~ Whe} Vf (TAave 
i bo Ga Fis Can +} San at ‘ Lil i ; st) j j , <i 
ay yrs ¢ “| | ; , ? ‘4 membe y* 
i ait re C] (it) Litsi i } I i as i 
: . } | 
| ' . , t > ry) ? 7 ‘ 
104 Q. Was there any agreement made more definite than what 
. . y . . * } , . +} ‘ + ¢ 4] > i A ; ; 
Vou have already stated, or anv otner agreemel p41) Wilab Vou faye 
sitct t«)f |? 
amt SLc let 
\ | t | rik : é 1) tla 1Y ) Vvesen ‘ ¢ 1} +] 7 | +} ; i}, le] 
LILIA lt Was a ‘ LEle iil Te {i iii Lt bch il | j ici pit’ y La 
} } ‘ ? 
' > > '. » ' '% , 
mebnIselVes ready LO bake, on oul ACCU ULIL, Pil } IPCcinases that Wwe 
. } , ° } { . 4] +4 4 4 | . 
, + y . ' . 
Diehl desire them to make, 1! 1n thelr negotlations W i) LHe OWNERS 
? ’ 
. > " . ? + } "Os ' 4 ;? ? 
rf thr property designated they could pureh | 


aa 
ar, 


90 


a 


MARSH 


— 


them for 
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ment was that they were to negotiate for the purchase of such 
prop rty as Vou concluded you desired to buy, to report to you the 
price at which it should be purchased, and that if purchased you 
should pay them commissions. What commissions were you to pay 
them ? 

A. I did not state that we were to pay them commissions. We 
were Informed by the firm of Kilbourn & Latta that very often In 
dealing with the owner of — v which we —— to «<m ise, 


when they obtained the sum ch the owner said was the lowest 
price at which he would sell, hin property being scontiaind for, thes 
could frequently get the owner to pay them commission; In which 
case their proposition to us was to charge us no commission. 


132 Q. Then,if T understand you, the agreement, as you now state 
it. Wiis that they were LO nevotrate for the purchase ot property 
which you indicated a desire to purchase, were to report to you the 
price at which it could) be purchased, and you were to pay them 

commission if thie Vv eould not rel commission from the S\ le Ts 
OS4 or vendors, and if they could rel commissions from the ven- 
dors then they were to charge you nothing ? 

‘A. That was the a: 


ryreement 
oo |. BO that OV I 


> (I y this agreement, as you now state it, they were 
Iberty tO a t commissions irom thie vendors, if they could t 
‘hat was so understood. 

154 (). Was there any agreement that they should not purchase 
real estate themselves, if thi V saw fit te do so’? 

A. There was nothing said about that. 

loo Q. There was nothing in the arrangement between you and 
them which precluded thre hd trom making any purchases of property 
on their own aceount that they might see fit to make? 

A. None whatev run] f 
them to purchase for us 

L56 (J. Was there anything In the agreement which restricted 
them from purchasing property on their own account which you 


less It was the property which we authorized 


| 


had indieated a desire to purchas 

A. In words there was not, because we never contemplated, when 
we employed them to buy a piece of property for us, that they would 
buy it on their own account 

lov QQ. Suppose they had been negotiatin 

6So property on their own account, and you indicated to them 

that you wanted to buy that same piece of property.was there 

anvthing in the AStes ment which would pore clude them from com- 
pleting the purchase on their own account? 

A. Most assuredly if they were acting as our brokers there was 
nothing said in this respect, because it was not contemplated. 

138 Q. So that, in terms, they were not “sees d from making 
purchases of property on their own account ? 

A. In terms there was nothing to preclude them from buying on 
their own account any property wihids we bad designated that we 
desired to buy. 

159 Q. Did they buy any property for you except such as you 
designated that you desired to buy t 
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A. I think they recommended the purchase of lots in square 158, 
which we afterwards examined and thought it desirable property, 
and they purchased several lots in that square for us. 

140) G Did thev ever make any purchases for vou of property 
before you had yourselves made an examination of the property 
ind determined to make the purchase? 

A. I do not know of their having made any purehase for 
OS6 Us prior to our examination ve the property. When we 
made an examination and thought the property desirable we 


i 


ited them to buy it or negotlat fi rit and ret the lowest price 
for which it could be purchased and report to us. 

141 Q. Did they in any case make a purchase for you without 
vour previously being advised as to the price at which the purchase 
could be made and without your having learned what the price 
Was, eXamlning the property, and instructing them to make the 
purchase % Lhe pri 

A. I think they made several purchases where, after reporting to 
us the price, we did not examine the property after the report w: 
15S I do not think we: aan 


made. In the purchases in square 
ny particular lot that was ever designated by them, but we exam- 
ined, after their Suggestion that it was a wood square to prt ire ‘hase »In, 
c A 


vo 

{ ts loeation and situation: but, as to particu- 
its. 1 do not know that we ever examined them. 

142 (). Well, these were lots In open, unimproved squares 
A. In square 158 there were some improvements. 

143 Q. But [ am speaking of the property that you were 


— ’ - 4 i . : » 
OS; dealing with It was open, unimproved property * 
a. i i 
A With few exceptions. 1t was unimproved property. 
‘ . 
1] ‘ | rT f +] 1} , 
bere Were S(T} ) S))il] CS O}} LWO O] Lae SPU ares, 


‘ ’ - ? } — ] } ia¢ , 1 ] " " 
144). You examined the squares, the locality of the property 
A * ‘ * 
' . ‘> ¥e . dell + | ‘) 1 , > Fd 
| rchase was made—that Is the faet* 


a :, = , . ee 

l4o Q. Phen vou knew thie price at whieh Lhe property was to be 
1? ™= | t i ~™ f 2 1S ft 7 
i ae ised i it i if 

| ua? ‘ ] 4 ] > yr. 4 7 ’ i¢ ft ] + | 

\ Phe reporrea to us the price an rest (] | oO be tne iow: 
est perl ( 

ai rust ; . sae } ry Te. 3 3 7 

146 (). Phevy reported to you the price, and, aiter having made 

. 4 . 4 ‘ 
:  , oo ] all ” a 
an examination of the property ana iitel eLnos idvised Or Ihe 
i" . = Bs . f t | ] . + 71/4) ‘ "ha \ habe cf } } t ] +] ’ Zed 
iormMmed as { 1? TOW eS price, as if MoT ut i) \ if j ) i Liivvil 
] ; . } | * . rT ~* Oe , 
ren 1 () jake the purchase. Is Thiit correct 
i 
Phat Is correct. 
;— ’ ° y | ” . ‘? . cy se 
14) (). SO that It) all eases ol purchases made on your account 


} 'y ] > ) Y . . e? rt , lary | ‘ + l 
before the purchases were made you were Tully advised as to the 
, 


character Ol the property and th 
A. Yes. 


] 1S (J. And you assented to these pric SN purclia 


A. We assented to the sien Sat tne pet if 
149 Q. a5 the purchases were accordingly made? 


6358 A. Yes, sir. 
150 Q. Y ou were in the city « 
chases were being made? 
o8—155 
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A. Yes, cir. 

151 Q. Was Mr. Hillyer I) 

A. Yes, sir. 

lo2 @. And did you meet a 

ative LO thi sc purchase - and discuss these 

A. We were there, I think, almost daily. 
Cross-examination of THomas SUNDERLAND (continued): 
Ly Mir. Winsox 

los ©) \f the time that you commenced making these purchases or 


ae 


—— 
ee 
jf 


f Kilbourn and Latta rel- 


Lhe OO] 


matters durine that time’? 


. 
conceived the idea of making purchases in the northwest part of 
the elty. state whi thre r or not there Was a large amount of UnNdin 
proved real estate 1n that locality 
that indueed us 


A. There was: and that was one of the reasons 


that part of the city was 


1™ 4 ryt} , . ‘ 
; ) ,) , 7 as ‘> } cy 

44). The unimproved real estate in 
nted to, Was 


very much greater in extent than your purchases amou 
It not ? 
A. Oh, ves. 
OHS 155 (. Did vour agreement that vou have spoken of, with 


Kilbourn & Latta. pre elude them from making sales to other 


persons than vourselves 


A. I should think not 
them to act exclusively for 


156 Q. Did vour agreement require ! 
} , Lice wiih Bl eat ee oT 
ies or negotiating sales of real estate 


you in the matter of Making sal 
in that part of the eity ? 


? } 
It did not. 
ee oe — me Siti Sd —- 
lof? Q. ‘They were brokers doing a large amount of business In this 


ecitv at that time. were thev not 


A. ‘They were 

158 () They Were probably doing the most extensive business of 
any brokerage firm in this city at that time, were they not 

A. I cannot answer that question because I knew no other real 
estate brokers at that time in the city. 

loo). Was there anything in your agreement which required 
them, if they knew ot sales LO be made in that part of the city, fo 
notify you that the property was for sale before offering It to aliy- 
body else? 

A. I do not think there was any legal obligation 


160 Q. Your agreement did not cover anything of that sort, did it? 


A. No. SIT. 
OV lol @. ‘They were at libertv to negotiate with anvbody 
they SaW fit ice hegotl | of any 
property that might come to them for sale ? . 
A. except such ple es Ol prope roy as we had prior to that time 
[ 


t 


. nd 7 ~ } ° } 
iate with in relation to the sale 


pointed OU 
*s) Perr . = | } a 
16? () Prio} LO What tl1ime: 
\ Pry t 7) + | tin that thaw riohft ) tint ‘ a] "| ly 
d rior to the time that thev mignt negotiate a saie to anvboody 


rtit be in ni cotiation fora sale to any one « Ise. 
[ do not know that I exactly understand your answer; 


THOMAS SUNDERLAND ET AL. POC 


do you mean by vour answer that when you made your agreement 
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THOMAS SUNDERLAND ET AL. o0D 
erty when the firm dissolved, the duties of marageing it devolved 
upon him, and that this amount of money, which belonged to you, 
should be paid over to him? 

A. [ never read the pleadings in the case. 

220 Q. Well, was not that your understanding ? 

A. No; that was not my understanding. 

221 Q. What was your understanding ? 

A. Mv understanding was that the eighteen thousand dollars 
($18.000)—— | ; 

222 Q. I am talking about the twenty-seven hundred dollars 
(82,00). 

A. Well, the twenty-seven hundred dollars ($2,790), being a part 
of the elghteen thousand dollars ($18,000), was to be paid out by 
Kilbourn & Olmstead on our account. 

223 Q. I know that may have been your understanding as _ be- 
tween yourself & Kilbourn & Olmstead, but the controversy between 
Kilbourn & Olmstead & Latta was whether the money was to re- 
main in the hands of Kilbourn & Olmstead after dissolution or was 

to go over to Latta as your trustee. 
106 A. That I do not know. 
224 Q. Well, do you remember or not that pending that 
controversy and while that case was being brought you gavea 
receipt to Kilbourn & Olmstead, to be used in that case, for twenty- 
seven hundred dollars ? 

A. I did. 

225 Q. And the giving of that receipt for the twenty-seven hun- 
dred dollars settled that dispute as to that item, whatever it Was, aS 
between Kilbourn & Olmstead on the one side and Latta on the 
other? 

A. I understood that it did. 

226 Q. In the progress of this business it became necessary to 


a 


+) 


make renewals of obligations that were maturing, did it‘ 
A. What do you mean by renewals ? 
226 (). [ mean either renewals of notes or extensions of time for 
payments. 
A. It became necessary to get extensions of time. I do not think 
that any notes were renewed. 
228 (|. You do not wish to | 
that in all of this business as fast as moneys became due you furnished 
the money necessary to make the payments‘ 
A. Up to some time in the summer, I would say, of 1876 all the 
money that they advised us was necessary was furnished them. 


ve understood as saving, | presume, 


; 


rely 2i0 (J. But do vou not know if LO be the fact that they lic- 


votiated for renewals or extensions, so that it became unnec- 
essary,or they relieved you from the necessity of furnishing all the 
money that otherwise would have been required? I mean not only 
prior to July, 1876, but up to 1573. 

A. I was informed by the firm and after its dissolution by Mr. 
Latta that in some cases extensions had been made. My informa- 
tion is derived from letters on file in this case. 

230 Q. Well, you know as a fact that you did not furnish money 


3YV—155 
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enough from time to time to meet all the obligations as they Ma- 
tured? [am speaking of the time generally in relation to all this 
business. 


A. Up to July, 1876, we furnished all the money the firm said 
was, necessary to pay all maturing debts and taxes except the spe- 
Clal lmprovement tax, which at that tre we did not expect to have 
to pay. Subsequent to July, 1876, we did not furnish all the money 
that the rin While Lt existed iY Mr. luatta atter the {isso tion of 


weenem te 


] 
the fire said was necessary to meel maturing obligations. know 
that some of the notes In 1876 and thereafter were overdue 

251 (. Were there no extensions prior to 1876” 
70S A. I never heard of any. 

232 (. Now,if [have understood your testimony, you claim 
that for al the si rvic S they I nade red 11) relation LO the Inahnavement 


of this business, Keeping these accounts, keeping you advised as to 
the money requirements, &e., they were to be paid nothing, but 
were to Ir \ Upon the commissions (means) that they would derive 
from future sales of the property to compensate them for the serv- 
ices they rendered. Am I correct in that? 

A. You are 

233 Q. Now, how many sales of this property did they make for 
you 


‘) 


Thay ad wi Kae tke {ae ee 

A. They only made one for Mr. Hillyer & myself. 

Qn ° | 1 =. ; ney heer +] Bi ie _ 
254 4). Of course, in all this [ am taikiIng about the joint prop- 


ertv—that IS, thie prope rt\ that Is involved In this Case. \\ hat was 
the extent of thriat sale? 


\ | tort yt t | Tmt}? lollare 

‘ty [bb LLLOU ahd aot I 

259 Q. Then you took the property out of the hands of Kilbourn 
WN Latta. or, after the dissolution, out of the hands of Kilbourn «& 


Olmstead, and put it into the hands of Mr. Bull? 

A. I never could find out in whose hands the property was after 
the dissolution and up to July, 1878, but we took the entire business 

out of their hands & gave it to Mr. Bull. 
709 256 Q. So that the result of this would be, taking the agree- 
ment as you state it and your action In regard to the prop- 

erty that you lave just mentioned, placing it in the hands of Mr. 
Bull to cut them off from that source of compensation and to get the 
service that they rendered from 1872 to 1878 for nothing ? 

A. The result of our taking our business out of their hands in 
IS7S8 was to cut them off from any future commissions. 

237 Q. And you would rel all that they had done for nothing * 

A. They always charged commissions for the sales they made. 
255 Q. And they only made vou one sale ? 
A. Yes; of the joint property. 
239 Q. Well, we are only talking of the joint property ; we have 
hing to do with the separate property in this case. 
A. Aside from the commissions on the sale they made, the result 
would be that whatever services they did render us during that 
iod we would get for nothing. 


( 
240 Q. During all this period, or at any rate up to 1877, it 


~ 


— 
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would have been impossible to make sales without loss to you, would 
it not? 

A. I made some sales individually at a profit 
10-241 Q. What vear? 
\. think the last-sale | made was to Galt. in 1S76, | think. 


Without eCXalnlning the accounts. 


i) ' , . } a ° eles 
242. Can vou tell what time in 1876 
. ] >. } ' . } op Pe } . 
A. I ean by looKkKINg at the accounts. Miv individual account on 
. } *371 } - s 
mie Willi show he date. 


245 (. And that piece of property was one of the most desirabl 
In Washington, was it 

A. I do not knew that it was the most desira 
tainly a very desirable piece of property. 


4 ie } ,._ = » : e 4) | 
244 (). It was most elegibiy situated in one of the most rapidly 
. ‘ 
luproving part of the city ¢ 
\ Ty es ' f =. ] , ' oe , mf ;y , l, i: ] 7 
A. There was not much improvement going on then. do not 
Know that there was much Improvement going on anvwhere in 
IS76 
OAL r. o5 : a, : : . — : a {" ] 
245 Q. Well, speaking in general now, is it not the fact that up 
— , ° i | } J 4 . — 
to 1877 this property could not ave been sold without incurring 
i sia a Tar ee BAS 2) a : ian 
lOSs ° am speaking of this joint property 
: . -.. } . oh? " | ' 2 "7 ’ 
A. As I ‘was not here from May, 1873, until June, 1878, from 
} ] ’ ; ; , ; 
personal knowledge I cannot answer the question 
i 


L4 


— 


.) > a ie ' } 1 j ‘ ra —_ ere one on “1 ‘ 
246 Q. Through whom did you make that individual sale that 


+) 


. ] 
you mentioned 
¢ ryyt , ‘7 ' ’ om 
*A. Through Kilbourn «& Latta | made another sale in 1878 


| ? > } 
ips, all on the same square, of the british legation 
»AM . | f . 
247 (). The same square that the Galt property is in—the 


| 
| i p 4 . ‘, 
all sold at a profit 


245°Q. You bought this property—l am speaking of the joint 
| Te hae " . nae 
property—tor a speculation. Now. why Was 10 hot sold prio! LO 
S77 


A J inte r if was on account of the dul ness of the real estate 
249 Q. The holding of it, therefore, through tnat period was neces- 
sary to avold loss, was it not? 
} ° . 1 } 
A. I would not say 1t was to avoid loss, but the holding of it was 
necessary during that time to be able to make a profit out of it. 
ius * 4 


250 @. So that during that period there was no chanee for these 
brokers to getany compensation through sales of property without 


ng an injury to vou? 
A. | think not, or thev would have made the sale Sin order to pe L 


} ; . : . } , } } . : . ae ‘ © 

their commission. [ nave no doubt boey were as anxious to make 
] 

SaiCS as We Were. 


20] (). Was there any propertv purchased ior you and your as- 
sociantes in IS 72 except SQuare 195. In respect to which Lhe 


712 ~~ firm of Kilbourn and Latta did not act as brokers and pro- 


— 
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same fess and represent to us that they were negotiating for the 
In our Interest, and that the price which was reported to us was 


the lowest price at which it could be obtained ? 


Mr. Wiison: | object to that question because It Is leading and 


ealls for the conclusion Qt the witness 


A. There was not. 

202 Q. You testified, on cross-examination, with respect to the 
agreement between Sunderland, Hillyer, and Stewart and as to the 
order that any protits or losses were to be shared in, in the property 
which they jointly purchased. Was there ever any agreement of 
any kind between yoursell WV Llillyer & Stewart as tothe sale of this 
property ? 

A. [do not think we ever had any agreement about it at all, except 
to purchase. My understanding was It was purchased on specula- 
tion and to be resold, but I think there never was any agreement 
or anything said, except we agreed to purchase in the proportions | 
have stated. 

200 |) [f either one of those parties had desired to segregate lis 

purchases and deal with them differently, Was there anything 
715 In the agreement which prevented his doing so? 
A. Nothing 

204 \). You spoke of it being agreed by the firm of Kilbourn and 
Latta that when they could obtain a commission from the seller in 
the manner you stated they would not charge a commission to you 
and your associates. Did they make any representation in that 
connection from which it could be inferred that they in any case 
were to act as the agents of the seller or in the interest of the seller 
In any manner? 

Objected to bv Mr. Wilson, eounsel for the defendant. because it 
calls for the opinion of the witness, and not what representations 
were made. 


A. They did not. 

255 Q. In the conversation had by you and Mr. Hillyer with 
Latta after the account rendered and the discovery of the charge for 
care and management, did or did not Mr. Latta claim that there 
had ever been any agreement in that connection for compensation 
for those services ? 

A. In that conversation Mr. Hillyer asserted that he had made 

a positive agreement with the firm of Kilbourn and Latta, 
714 and Mr. Latta asserted that no such agreement had ever been 
made. 

256 Q. Did he assert that any other agreement or any agreement 
had ever been made? 

A. He said that no agreement had ever been made in reference to 
the charge or whether they were to make the charge or not. but 
claimed that the charge made was a just one. 

207 Q. Did you know at any time previous to 1878 that this 


fy? 


twenty-six thousand dollars and upwards taken by the firm in the 
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last of December, 1876, had been abstracted from the funds of Sun- 
derland and Hillyer or from your own individual funds ? 

A. I first learned it — the examination x the account rendered 
the latter part of June or the early part of July, 1878. 

258 Q Were there any pile tall to you tr vider enna 
the firm or by Mr. Latta from which vou could infer that there had 
been any such misappropriation of this money ? 

A. There never was any account rendered at all by either the firm 


r Mr. Latta from the ith of S« ptember, L1S735. until we received the 

accounts in the summer of 1878, and consequently I had no knowl- 
edge of sueh charge 

i15 259 Q. Well. until that latter date did you have any means 


of ascertaining that the money which had been supphed by 
yourself or vourself and Mr. Hillver had not been applied to the 
payment of either the joint or individual obligations’ 

A. I have no means of ascertaining. 

260 @. The account which: was rendered by J. M. Latta to Sun- 
derland and Hillver shows a balance at the time of the rendition of 
the account in 187 8 of five thousand dollars and upwards in favor of 
Sunderland and Hillver and against Mr. Latta.’ Has that sum or 
any portion of it ever been paid by Mr. Latta? 

A. It never has. 

wD (). (Showing letters to witness.) Give the dates of these letters, 
respectively, and state in whose handwriting thev are 

They are respectively dated as follows: August 50th, 187 
September 25th, 1877, December 11th, 1877, December 17th, 1877, 
— January 4th, 1878. They are dated in the handwriting of and 


ned by James MM. Latt 


—s 


donee peor 


Mr. HILLYER: I offer them in evidence and request the com mis- 


sioner to mark them Exhibits T. S. No-. 18 to 22 


THOMAS SUNDERLAND. 


inelusive. 
— > ‘ . 4 " ] ] } ’ " } 
716 Subseribed and sworn to before me the 14th dav of March. 


WM. T. S CURTIS, 
Aaa P ublic, D.C 


District oF COLUMBIA, 
In the Supreme Court of the District of Columbia. 


THomAs SUNDERLAND and Curtis J. HILLYER 


y iS. - Kauitv 1104. 
IHTALLET Kinrpourn, JAMES M. Latra, and J. F. jngiete’ iad 
(OLMSTEAD 
oe he ee examiner to take the 
testimony on the above-entitlee ‘au do hereby certify that at the 


} 

| 
times and places aforesaid J. F Olmstead. Curtis J. Hillyer, and 
Thomas Sunderland, witnesses on behalf of the complainants, were 


7 
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- ; ‘ | oe 
produced before me and in the presence of counsel for the respective ' 
: 
parties were by me each) and Se verally qduly sworn, before an\ ques- i 
. ; } , 47 ] ] . se ‘ 
LIon Was put to them. to testify the truth, the whole truth, 
oh ti ‘. + a . 3 a < ie ee Pr. 
(1, and hothing but the truth relative to Sald Cause; that the ‘ 
answers of each of them were take bn down my presehee 
} ; ? } } , | ’ } 1 
and reduced tO writing, and that the dewosition OF each of them, as ; 


° } } ' 5 , | ; 
ab ve set forth. was read over by them and signed bY thel, re- 


spectively, In my presenc hi 
. v a :' , ai 
| further eertifv that the exhibits hereto attached. marked Ex- 


i 
' 1 4 On : ‘ ee ey ! 
hi 1Dits 1.8 Nos to ZZ, inclusive, and also diuxhibits fa, MI, and \ 
; ie : : i } ee Ra } 
W re, during the progr ss of sald examulnation, offered and introduced 


In evidence by the counsel for the complalhnants, and thev are here 


" . 
] ? 


’ ’ . : 
VIth returned Hs par QO] rhese (JepOsTLIOUS 
aq ¥y i 4 F . } ‘ > : . ‘ of} 
I further certify that I am not of counsel for either of thie parties 


\ 
j : , <7 . Te , } — . 
pepe Cause HOFr alh Ith Ally Wai \ or manner interested in the re 


sult this controvers\ 


W MI. \¥ rR’ a is. lox Laie r. 


Hallet Kilbourn. James M. Latta J.i. Olmstead 


()thice of Kilbourn and Latta, real estate anc note broke rs. corner 
loth and G streets 
WASHINGTON, D. C., Sept. 17th, 1874. “ 

Thomas Sunderland, Isq., San Francisco, Cal. 

D’r Str: We enclose statement of payments becoming due up 
to January Ist, LS7o The heaviest 1s near the first proximo, lor 
which we will draw 1n the usual manner. 

We feel that we have “ te — d bottom ” at last, and that the tend- 
ency of affairs will be “upward and onward,” yet we expect that it 
will be dull in our line of ware ss during the winter. Chief Justice 
W aite, Senitines Hunt, E. L. Stanton, and others have purchased the 
Rhode Island avenue front of Att'y General Williams’ square, and 
will improve in the spring with handsome residences. This will 
help your interest very much. When are you coming on? 

Respectfully yours, KILBOURN & LATTA. 


719 T. S. No. 2, p. 55-’8. 


WasHiIneton, D. C., May 18th, 1875 “= 


Thomas Sunderland, Esq., San Francisco, Cal. 


1} 


D’r SIR: bs an unusually large payment on lots 11 to 25, in square 
195, amounting to $41,425.55, falls due on the 6th proximo, we have 
thought if vet LO Spec ally advise you of the same before drawing 
on the Bank « seiner or sending to them for funds, as usual. 
We shall draw by telegram on the Z9th inst. 

Very respectfu lly. ‘ urs, Xe 


KILBOURN & LATTA 


Oe a eee 


@ # ? 
| 
‘ 
: 

os ad 


Thor 
|)’ 


ay 1"¢ | 


TH¢ 


. . ’ } 
nas Sunderiand., 


R Sir: By reference 


. : , ’ 
olore furnished ve 
| 


on the 2nd of Oct. pro 
and make good 
i20 (say) SL 6.000 
mall usa dft o1 
reach us 1n time, but t 
the remittance IS Thai 


he di 


Thon 


} } } 
1@ DOOK sent to Us 


ic on the Ist of N 


/ pe r month. 


7 


hang 
ruly vours. 


by express was 
‘ { 
/ 
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WASHINGTON, D.C Sept. 16, 1875. 


l’sq ' Grand Hotel. sean I’raneiseo, Cal. 


payments for the year 1875, 
yu, you will perceive that there will mature 
x. about $15,000. To meet these payments 
ad presellt balanee of ac. we shall requ re 
f this letter reaches youon the 24th, and you 
the 25th, it will, doubtless, 
please telegraph us when 
-half of the general tax of 1875-76 will 
vember next, after which a penalty attaches 


~~ 


auly recelve d 
KRILBOURN & LATTA. 


WASHINGTON, D. C., Dec. 3d, 1875. 


= ; fe 
Mas Seundaerianad, sq 


[)’} SiR hy re aft Miqgu-ries occasionally for tots belonging LO 
. : — } { re wer an 4 De 66 ou ome a 
WU ahd those ol Sunderland i\ Hi ¥ Ci nad waht to know, first, 
: ” . i ‘ . + 1 +) ‘ ‘Try *) =>). - 
r Vou WHI Sell iots quare Los nad, 1 so, at what price 2d, will 
] } ] - : : 
VOU s a4 iot o} Lhe porth end of square 1] ) ironting the circie S18) 
| : IF _ » ce 
(>I 4) feet Tront b\ Pou it. ae 1) na i Vilabl Dice - In DOLL Cases 
i i 
parties IT rT) ™ ¢ aie (j rif ho Pe ete | > ¢t =f irom ~ | EASA, TQ) S20) OOD. 
I I A 
> ] ] } , , 
Real estate is dull here, as it is everywhere Kast, & a little de- 
pore SSed Th price 
r 4 4 DAT 1 Be i . 
frulv vours KILBOURN AND LATTA. 
7 ~~ ” — 
A ~ AQ > )) be) ‘ 
| 7 “ ¢)_) ms 6% 
\\ LSHINGTON, 1) ( / 6 ZG. 1S76. 
ray} } } ] Pa 4’ n 
hos Sunderiand, l’sq {aN rancisco, al 


DR SIR: 


: ? 

4}, ' a , 
pr LIS month Oni Ul 
_ 


2 “* " > @ ——a } ale } . ,} F 
ie paymehts Wii i pecome due ana pa able 


; . } } ; Hil) 
. oe eet « ; . | ™" » j ' ley . — 25 . 
le PFOpPerty Ol Sunderiand a miver, V1IZ.: 


>. To H. A. Willard, on sqr. 151, interest as aiesteaie $565 94 
14. “ A. Muller, on sqr. 66, interest faethe eet 605 00 
‘ Sy Orinell » | rs _ - = 20 OOO tot) 
22. “ A.B. Stoughton, on sqr. 05, principal -- 931,400 OO 
Interest - Q5S8 Ss 
S9D3.8S29 &G 

nn that f ryour pl ite C. AS IOLIOWS, V1Z 
14 lo WV. W. Cores ral Sl i Ss: acl ti es ath ail io2 ) 
W. kh. Riley, sqr. 67, int sisi taesatan ai : 2T0 OO 
i r } eA =“). ‘> 
I a <inaahysesei vinininllsanediliensditlmainiiaaa ene es oe eocnee GVUF,00S6 VD 
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Col. Hillyer has been ay is trying LO negotiate a loan, as talked of 


+ - a , . ‘ 
between you, but as yet has met with but a sight encouragement 


have no response to Ou! telegrams ol last week , SUpPHPOse VOu must 
‘ i . 

c . “7 an an Bi = 

pe out of City Piease advise us at onee relative to toregoing pay- 


ments, 


f you have not done so 


Very truly, KILBOURN AND LATTA. 


Wasntncton. D. C.. June 19th. 1876 


ri } ? | | ° ‘ ? 
Lion. thomas swHNderiand, Sab raneisco, ¢ all 


y } i } } y } > } ee 
DEAR Sik We have attected a sale of the north end of square 


i388 to Mr. Win. Galt, a prominent business man of this ecity, on 


which he proposes to erect a handsome residence for his own us 
The PrIece he t ikes has a front of 270 teet on Conn. Ave ~» COMM?) 

lig al thie north pot of the square and contains 13,768 Sq. Tt. Wi 
sold it for $1.20 pr. sq. ft., amounting to $17,210. We took in ex- 


} . ] ‘ i ¢ ’ 4" ’ ‘ ] , } + os , ’ 
change one tot on 2d St. between DA ky Sts., and one on New Jerse \ 
avenue between I. & I Sts.,and allowed 86,000 for the two, he paving 


the balance. 812.210. In eash We made the sale after full eon- 


| 


sultation with Col. [ills 
the northwest portion ot he ety lt) a long time. Th 


} "ae } : ] , 
In part payment are good building lots & free & clear of en- 


cumbrance. Mr. G; 
sold him, and alread, 
the Sali Vicinity. We morure that tliis lot had COst you uy) LO 
| er foot, which le ives a 


‘er. and we consider it the best sale made in 


e two lots taken 


] } . ? _ . - : > ? 7 a ] 
it will ereet a first-class lm provemy nton the tot 


, 


a friend of his is negotiating for property in 


LIne (without Interest) about Ove, 


| 
' — 
i uw | LImMes. he Course oO] 


723 very handsome profit for these dul 
improvements Is in the direction of yours and Hillyer’s prop- 
erty, & there 1 - ) | 
cousider the sale to Mr. Galt a very enecourageing omen. There is a 
large amount of building FONG on this season In spite of the dull 
times,and much of it is near the “ Honest Miner’s Camp.” 


a 


Very resp y yours, KILBOURN & LATTA. 
T.S. No. 7. 

W AsHINnGTON, D. C., Dec. 12th, 1876. 

Thomas Sunderland, [sq., San Franeiseo, Cal 
D’r Sir: There is such a disturbed condition of affairs here just 
now that it Is impossible to raise any money, & must remain so unti 
after the 14th of Feb’s We must have $10,000, & should have 15, 
by the 2oth inst. to carry things through. H. seems powerless to 
help at present, & the only man to eall on Is yourself We have 
: on you after you have said you 


made every effort rather than eal] 
a } Ais Sea : — 7 . 

Could furnish no more means. his little waive over. we will 

724 try & make the property take care of itself. This wi 


you by the 20th inst. Let me hear from you by telegram 
on the 21st, saying you have placed to our Co. in N. Y. 15, if you 


~& — 
4 « 
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can, & certainly 10. Things have been brighter here than any- 
where else in the country until since the election. They talk of 
war, & such nonsense frightens money. 


Truly yours, J. M. LATTA. 


TLS. No. & 


WASHINGTON, D. C., Jan’y 11th, 1877 
Thos. Sunderland, Esq., San Francisco, Cal 
Dr Sirk: On the Ist day of this month the firm of Kilbourn & 
Latta was dissolved by mutual consent Kilbourn & Olmstead 
succeeded to the business of the firm with the exception of your 


property—that is, the property of Sunderland & Hillyer & Thos 


} ] i 1] 
Sunderland. The management of this property I retain. All com- 
} } . } ns 
munications and remittances you wil! piease 1n the future address 
to mie 


Truly yours, J. M. LATTA. 


WASHINGTON, D.C., Mar. 29th, 1877. 
My Dear Hittyver: Yours of the 4th inst. is at band. When 
your letter Calne l had bee I) making an efiort to sel] Sharon the 
Stewart mansion, & Stewart to take in part payinent the indebted- 
ness of Sunderland, and for tl ) 
take real estate, which would have resulted in just the same to you. 
had two appointments t ) letter, 


» see Sharon alter recelving your 
] . } , a . ; . s . | , . 
ut the first was broken by a session of the Senate, & the second 


} 

7 _ 1) ’ ~ — + 

bv his being called to New York. I therefore did not see him on 
is : } 4 | . _ . 

the subject after yours arrived. Previous to the reception of the 


’ . 1} . - } . = , . : 
stewart trade had seen him W talked over the vaiue «& condition 


130) | ra & — | ori te Lia rarahla a r . 
Ol the real estate OF &. A H.. and nad given him sotavorabvie a report 


ut about S.’s indebtedness to him, 
} 1 . .3 . +) ‘ t | ire byl 
1 had the effect of making the trade with Stewart less desirabl 
[ known at the beginning of Stewart’s proposed t trade I could 
. . - Bi ] , ' ; > 
ft some things unsaid wecticws.nk have induced him to con- 
+ l ] 
SuiIn-ate the purchase WN OC nt. 
ivantage t ) r He 1 to Sunderiand & he 
advantage to the pl opel a. sald to me Sunderiand & he 


wad 7 4. ] . 7 , : . iF Les , " of 7 . 
iL) had so long peel friends 2 had soOmany Dusiness connections 


| | 
as to make him feel easv a 


| 


the honse, which would have been of 


. | : ’ } 
he he sitated about suggesting st Curity. Sunde} land can, there ° 


ee nyheter ph eee [will 


enclose a statement of the Cost, WIL counting int f the different 
pleces of property until “le cleo t heen, and when 
they are due, so that you may make the trade, if nessible. before the 
payments become due, that he may provide for some of them. | 
have been looking out for Inoney since the Ist of yan'y, but so far 


ive pot been offered the am'ts at the rate of int. satisfactory. I was 
offered $20,000 at 9 pr. ct. on sq. 195, for which ‘you paid $52,500, 
| offered to take S25,000 on that at 8. | was o $25,000 at 10 
pr. ct. on 93, for which you paid $39,700. I offered to take the am't 
at 8 pr. ct. other sums on other property at about the same 
$U—155 
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difference. Objection is made to loaning on property held as trustees 
and it may be necessary to have the ~ to put in the name of 
some one In fee simple. See Sunderland on this point & give me 
full instructions what to do. Draw up these & have both sign & wit- 
ness. I would suggest it be put in vour name, as Sunderland’s family 
are absent. Money has been hard to find, but if the Southern 

les are set tled sooh We hope plenty of money wil] he 
offered. The S54: 00 due OM Sq 155 belongs to anh estate. 
Boutwell, who has 85,500 of an interest In it, wants his money now, 
and has been in correspondence with the administrators of ‘the estate 
with a view to their letting S40 000 remain 1n the property for 5 
yrs. at 6 pr. ct., but so far has received no definite reply. [am in 
hope Ss to gel 835,000 of that falling due in : es & June earried over. 
which will leave something like $50,000 to provide for of i-mate teas | 
WM some init., besides special taxes I shall have to pay In clearing 
the property borrowed on. <A decision has been rendered by the 
Dist. supreme court adversely to the special taxes, Olin, Me Arthur, & 
[fumpliries in the majority & Cartter & Wylie dissenting. The case 


goes to the Supre me Court: but when borrowing these assessments 


appear as a lien & must be paid under protest. (galt is building Ce, on 
the point of 158, what promises to be a good house. ‘Three houses 
are being built on R. I. Ave., bet. 17 & 18 Sts., by desirable parties. 
Young Denver, the son of the Gen’l, has offered 1.25 cash “ {OQ feet 
more on same front to build a double house, and almost every day par- 
ties are In to make inquiries about lots. I have been offered $35,000 

eash for my house twice within a month by si parate parties. 
725 We have hopes that quite a lot of purchases will be in the 

market by the Ist of June. Most persons are purchasing for 
actual possession or immediate improvement for personal occupancy. 
There is no speculative demand, & therefore it is for property not 
very remote from the well built-up part of the city. [I am glad = to 
hear you are succeeding in your practice, and only regret your ab- 
sence from your family & friends here. [ have never heard from 
Sunderland, and as this is a lengthy letter and I don’t want now to du- 
plicate it, | wish you would send or take it to Sunderland soon, and 
then you write me your conclusion. With kind wishes for yourself 
& regards to Sunderland, 

[ am sincerely yours, J. M. LATTA 


T.S. No. 10 
W asutnaton, D. C., Nov. 11th, 1877. 

J. Hillver, Esq., Virginia City, Nev. 
D’r Str: I wrote you on the 380th of August from bere; again 
on the 20th of Sept from Goshen, and telegraphed vou on th 
Inst., and have no reply to either. [ don’t understand it. 
729 [Ina partial settlement of our affairs Jeffries became the bonds- 
man of Kilbourn & Olmstead to me in $35,000. They have 
been either unwilling or unable to fulfill on their part the agreeme 
and a controversy has grown out of it, & he is their atty. As they 
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a _ 


were fast drifting, | thought, into bankruptey, diverting the assets 
of the firm, seeking to bring in an outside operation of mine as an 


ty < . , ? . , ’ lt 7 
excuse for not settling & paving me, I vesterday, in self-defence, 
cs - 4 hiyll ‘ l- cy } ; , ae >7 t } PTY a for fH x 
nhied a Dill asking the appointment of a receiver tor the firm, on 

s ° : t z | ) - . 
which an injunction was granted against their intermeddling with 
the assets of the firm Jeffries may become lable on his bond, and 
, . . } as - : ’ ; : rf } ry _ 3 ; - . 
Lhnberetore Inerease ary hostilits ne may feel. his Was a painful 
ye } } ; » 4 } % : t ; »? P.4 
thing to do, but as I don’t think either of them responsible I felt I 


inust protect myself. ‘Their conduct, however, went far toward re- 


lleving me of any deliecaev K.’s paper has gone to protest at two 
banks recently, O. being on one for $5,400 hope this action of 
mine will secure that which isowingS. & H. I makethis statement 
this full to disabuse vour mind of anything you may have heard & 


Wa 
i ¢ 
st i 


Vhen herein August | 


: 
not for the purpose ol having the information 
r | . ae S ae avin ay Pal 

i have no desire to Injureany Of them \\ 


— oy > ' ’-. ry ee > 29 } } har 
ioV was offered what monev would be wanted tris hail, Dut, being 
In hopes of making some sales & not Wanting any until 


t.. dj the promise, as I understood, that I could have 
itin Oct. When I applied for it, it had been used. The loan on 
156 was made of Jeffries. I wrote him at once, telling him of my 
disappointment. He replied he must have it and would tel. you 
for 4 When returned he said he had hot done SO, & | did He 
has given k. ¢ instruct 1. I have 
about exhausted every source here to find money—plenty of it, but 
| 


} 


t 
. 1 | . i >] an — ' . 
not to loan Oli UNIMproved Drop rty\ ~ al] "Oo LO ee this WeCK 


& see if Il ean get it there 


} 
T] C2) he a a a On 
ne joli~gwing are the am tS wahted 


_ 


Che int. on 156. Oet. 10. ’77 _- Pe Cae ee 
“* joo. Nov. 24. “ P ” a eee ss 

io. “ 2 * OE Ee Oy ee re 720 

$4295 

Bro’t forw'd 4 ‘ as il am is 84 995 

The int. LO Thompson, Ith Dec. - ' ee oa ee a ae ee 1.575 
oS eee. Ge BM, ciccitinnndamedamieeie oO) 
TOMOG:; TO Oi rere eww a ee ey 5 500 


Note oft Muller’s (in bank a 1), C 20) a ee ee ee 2,400 
[nt. to - és “ TN ee a 440 


795] This note of Miller’s might be run along for six months, 
’ ’ 2 
but everything also must be paid 
r 7. . . 1 } } 1: 
Now, what, if anything, can you and Sunderland do to relieve 


things? I shall continue to use every effort to borrow, but we 
can’t pay without money. 
Truly yours, J. M. LATTA. 
. S.—Please return that letter of K.’s I sent you Sept. 20th. 
_ Yours, Li. 


316 HALLET KILBOURN ET AL. VS. 


T. 8S. No. 11. 


WasHincTon, D. C., Nov. 19th, 1877 
Hon. Thos Sunderland. San raneisco. Cal. 


D’r Str: I have been expecting you here for almost a month. 1 


must have some monev and It is not to be borrowed here ol) unin 


proved property; at least I fail to find it. There 1s owing &40,000 
A : ‘ 


on loo that can run for several years at 7 pr. ct. 1f the It. Is 

promptly paid. It is due the 24th inst., $1,575. There is due on Ilo 

May 23, 778, $24,000; the int. on it is due the 25 Inst., 8720 

gen’] taxes are due the 30 inst., $3,500, & draw 2 pr. ct. per mont! 
until paid. there remains a e@all loan of S1LO,OO00 at (ay 

702 =©on 195, the int. of which is due Dee. 5, $350. The int 
on the loan I made last June of $35,000 for 1 vr. at 9 pt 


will be due Dee. 4th, $1,575. There is due August Muller & note In 
bank of next Dee. 20, 77, of $2,700. Int. due him same date Is 
$440. There is due Muller 89,500; 1t is part due & drawn 
CL. When this 82.700 is paid the bal. is to lay at OO‘. there Is 
past due, but extended for 1 or 2 vrs. from June 4, 77, at 8 pr. et. 
on 155, 315.000, the int. of whieh is due Dee. l4th, B25. the 


! 
will be due July 6th. ’7 } -1] 


S, 89,000 on 67, the Int. on whieh wil 
July 6th, $270. There is past due & held over at 8 pr. et., 87,0405 
on 92, the int. quart rly, $140.86, due Jan y 23, 78, making a total 
wanted up to about Jan’y Ist, 1578, of $11,800, the principal a0 
by the 30th inst. Hillyer has sent $5,700 this fall. I was in hopes 
| could make sales sufticient to meet future liabilities, & so sai 


to Ilillyer last spring, but I have been unsuccessful so far. But 


must have money to meet Int. promptly if the er. of the firm 1s to 
be sustained. When we fail to do this the extensions will stop & 
the property will be sold out under the trusts i] not paid igg¢ ula 
have S$S,000 by the 30th & the other 84.000 by the loth of Dee 

it would do. Let me hear from you by tel. at one the 
(00 CILY looks very Prosperous, but it has shared the fate of all 


other places 


Truly yours, J. M. LATTA, 1417 K St. 


> ’ >] Rick ia — 
| Ss.—! lease direct to mv house. 


P.S.—You will vet this by the 26th. I shall expect to hear from 


you by the 27th. J. M. L 
1.8. No. 12. 


WasHinaton, D. C., Nov. 20th, 1877. 
C. J. Hillyer, Esq., Va. City, Nev. 

DrEAR SiR: Yours of the 12th & 13th inst. & your tel. of same 
date have been rec’d. The $2,000 you sent me was paid Jeffries, 
int. on 166, within an hour after I ree’d it. My letter to vou of the 
lith inst. you have by this date € will explain away some of vour 


impressions, | hone. Taking mine of the 30th of Aug., 20th of 
A ‘ . . a , 
Sept., with this of the llth inst... & vou have a full historv of why 


a 
money & therefore did not write you for it \s | stated In mine 
of the 11th inst.. I supposed Jeffries had tel. vou for the am't 

L] 
Tod Oet. 10th It encourages a fellow to have his letters an 
swered | enclosed a tter of K.’s in mine of the 20th of 
sept. & asked you to return it Pie Sf do S¢ is I mav want to use il 
| wrote Sunderland vesterday, giving him a statement of how vou1 
mitters st od. He W111 ret that on the 925th asked him LO tel, ra 
response, wit F 151 was sold et. Ist. “YF LO A Jettris sforS. & H] as 
their int. may appear, for thesum of $20,560.48; cash, $2,500 ; 1 not 
at l vr... 6 S.930.20: 1 note at 2 vrs... 6 S.950.20. int. semi-annual 
Che note has been cancelled & is in my possession Who is to look 

after this? If Il ean borrow the monev wanted now I will tell vou 


alee whan J. M. LATTA 


44 \\V’ ‘ gn } oe 
17 guy x 
iti 4 I 7] LSHIN r LUN I) ( ‘0 hog CD ‘é 
Clos. Sunderland, Esq., San Francisco, Cal 
7 ) " 
> + ¢ " * ‘ ; Cpe] " . j 
D’r SIR fn my etter to vou of the 1I%th inst. | did not 
mo «> Fe le ¢ ' 1} ~ + Diicamd oa! a8 
( " Liblnk IT nmecessal\ i¢) Lell \'¢ i] 1 Vthing Belen riye troubl lje- 
|} ? Ty) ' iat ri? ! VY iy ? thing } ‘ 
LWeeTl TV Jat partoers . TnVSell i Sa SOMIeELHING mou 
, 7 ‘> ° ‘ 
i ‘ | ‘ , t | ‘ \ ) t | f } 
{ th Ty) \ etters to Hillve of; the sVth of} c\ UiINn O Sept WN Iie 
lm } 4 mth a et , | wrot 1 = mn) fil] } vet 
adi \ Seq Ili ¢ bat ec & Vou ii ° ‘ ae i rift as 1 More tyea\ AbvbouUtT 
’ t } t | +) } } ; | ' ' ane 
it on the 11th inst., which, I presume, he has sent vou It is only 
4} ? . ’ + , ‘ + \ ] ? 
hecessal LO Sa\ hat arcer repeated pe, OTLIIS LO pda \ an Vi] oue 
s 
| } ) 
T ! t nk ; t } ' 
matter out of moneys eI in nei nanads for that purposes the \ 
4 1 } 4,7 | ; ‘ y 
suffered = thie property to he SOId, uN Jefiries be ming the pur- 
4 . j 


out of the moneys left in their hands Chey are under protest for 
S$9?4.537. In this —tomy bill asking for a receiver for the firm. filed 
veste rdav under oath they admit ae retnalhs 1} thie iT hands De- 
longing to Sunderland & Hillyer about $2,700, & assert they are the 


brokers of S. & H. & that I simply hold the title to your prop- 
erty. but am not vour agent in any sense Now. | Wht authority 


a 
} ’ 


at once to show I am authorized to act for you & an order on Kil- 
bourn & Olmstead to deliver all 
your al 


ee 
mé 
i 
ee 
- 
— 


's & vouchers pertaining to 

fairs into my hands, and so separate authority & order from 
vourself & Hillver In reference to the Sunderland & Hillyer prop- 
| erty & papers. 


736 Our dissolution or agreement was In. parole & they deny 

your business Was Test rved bv ne. cannot transact the 
business without the papers. The condition of your business ad- 
mits of no delay in this matter. Iam again disappointed in a loan 
& must tel. you for the money immediat 


a 
— 
c 
_ 
—— 
a 
a 
_ 
‘ 
~* 
—_ 
— 
—s 
- 
— eed! 


Trulv vours. 
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|. S&S. No. 4. 
1417 Kk, WASHINGTON, D. C.. Nov. 27th, 1877 


Thos. Sunderland, lusq. - 
D’r Str: Principally all your papersswere this morning r 
dered to me: still [| want the authority to act as your agent 
graphed you & H. this morning saying [T wanted S M:; hope be 
rween vou Lo gel the money bv te! ~ = 
Truly yours, J. M. LATIA 


43 a NO. 1s) 


Wasntncton, D. C., Feb’y 21st, 187s 

C.J. Hillver, Esq 

Ir Str: On the Sth inst. | telegraphed Sunderland to Virginia 
City that Rerley wanted his 89,000 paid, l had written him 
on the 4th of Jan’y to the same effect. To neither have I had 
any reply. Can you explain for him & let me hear from you 
at once? A rumor prevails here that Stewart has recently mad 
$500,000. Is it true? I hope it is and that you & S. have made as 
much more. 


Truly yours, J. M. LATTA 


ee 


— 6} 
(oi 


Wasuinatron, D. C., May 2d, 187s Pe: ¢ 
oF Hillyer, lusq 


D’r Str: There will be due on the 24th inst., as [ advised vou 
Jan’y 12th, ‘78, & previously, on sq. 115, $24,000, & int., $720 


-_—— ane 


$24,720, & on the same day the int. on 155, am’t’2 to 81,575 
note of $24,000 has been hypothecated at Riggs’ Bank for a loan of 
s | 1 OOO, whieh. with the int. on the note, S720. must be paid. The 
bal. can lay until August, & perhaps longer. The int. to Thomp: 
son will be due June 4th, $1,575; August Muller, June 14th, 8240; 
Mir. Riggs, June 6,8350. l must rely on Vou for these am’ts Then 
the bal. of taxes are about $2,500, not to mention Sunderland’s ob- 
ligations. Hesavs he ean do nothing. If I fail to make s: 

property must go. I shall make no promises until | hear 
798 from you, which [ had expected long sinee. I have made 

every effort to negotiate a loan, but vou ean’t do it on this 
unimproved property. , 

Truly yours, J. M. LATTA 


ve hh] 
i ~ Bio 


a) 
If these taxes are not paid the property will be advertised in June. ‘ m 
J. M. L. 
7.8. No. 17. 
WASHINGTON, 1). . May Joth. IS7S. 
Thom. Sunderland, Esq 
D’k Str: I have a proposition to fund the entire debt on the 
property & yourself & Hillyer, at 7%, with a stipulation to release 
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upon sales being made. J want to submit a statement of cost of 
property, & for that purpose I wanta verified copy of books sent you 
several years since, made out by Mr. Bull, as he is having something 


to do with this. If you would have a copy made & send the origi- 
nal, he could certify to the correctness of the statement. | hope you 


? 


will attend to this at onee, as large payments are. due and Un pro- 
vided for. Kilbourn & Olmstead never paid any part of that $2,715. 
They admit they owe S. & HH. 


lruly vours, J. M. LATTA 
T3Q ToS. Nov1sS 


WASHINGTON, D. C., Aug. 30th, 1877. 
C.J. Hillyer, Esq. 
Dr Sir: Ihave been here ten days trying to get Kilbourn & 
lnistead to Day this matter of Willard’s and to adjust those mat- 
i 


ters of which I wrote in mine of the 7th inst. They say now they 


Will be ready to-morrow. | must leave for home to-dav to meet 


friends who are to arrive on Saturday. T found the fellows who did 
the grading could not wait for their money & I paid them in full— 


Of the batanee due them... ..< «<< «smn «<eoeawcouducna $1.727 45 
Bal. water tax | paid . ; a a DOO 29 


bv ati error the half of ven rl tax on 199 was not paid, $3521, & 
lot 12, sq. 070, of T.S.’s, 34.89. These I paid. I then paid August 
Muller 1,500 on that note, & the bank agree, & he, too, to extend 
it for YO davs from the 2Oth of Sept , the date to which he had the 
note extended, making a total of $4,113.88. Had I known what this 
grading was going to am't to I should not have advised it, though 
it will probably be a good investment. The alley has been com- 
menced & will be graded at once. It will stimulate others to grade 
& put the sq. in shape for market. Mr. Willard, a rich 


| 1) lum be r merchant ol Creora LOW], has bought the east halt ot 
lot 9, 158S,& 1s FoOIng to build a handsome house on It at once. 
You own the west Sof Vw all of 8S & 10. The south front of 159 is 


about all covered with cood residences from having been erected 
this season. The south front of 1o8 is next in order. K. & O. say 
they had a trade in view with Willard, to which he had agreed, but 
backed out after they had used the money. ‘There is a defect in his 
deed of trust, which K. says he would not act under until corrected 
by consent of me or by order of the court. I don’t know how much 
it am ts to. Llow much the bovs are to blame for using the money 
depends somewhat on Willard’s side of the story. As he don’t 
speak to me, | have had no interview with him. Developments in 
the future will probably determine that. ‘There is no money to be 
had here now on unimproved property. I await your instructions 
as to what I shall do about this if the bovs fail to pay it. What I 
say to you is between you & I confidential. [ shall return bere by 
the middle of Oct. 
Very truly yours, J. M. LATTA. 


PAL HALLET KILBOURN ET AL. Vs. 


74] T.S. No. 19. 


GOSHEN, IND., Sept. 2Oth, 1877. 


/ 
My Dear Hittyer: This morning I received a note from Mor- 
ris enclosing this ad., and by turning to the Star I find it. I have 


had two letters trom Kk. since, but no mention is made of it. I en- 
close a letter from him in reply to vour tel. & my letter, which speaks 
for itself. Please return whit ) read. as it refers LO other matters be- 
tween us. Q., signing the name of the firm, giving me statement of 
ac’t, mentions $5,450.00 to Willard. Could I construe it otherwise 


than that they had paid it? I then wrote vou mine of the 4th of 
July giving statement of payments out of the $55 M. [I am satis- 


} 


fied now It was written with the intention of decelving mein order 
to accomplish another matter. I have to-day written Davage, send- 
ing a retainer & asking him to stop the sale if he can, on the 
ground that one of the trustees has the money at his possession be- 
longing to the cesf-7 que trusts with which to pay the indebtedness. 
[ have long since lost all faith in Olmstead, but did suppose Kk. 
was honest, & hope I shan’t have to loose faith in him, too. I wrote 
vou on the 30th Aug., to which, as vet, | have no reply. 


Traly yours, J. M. LATTA. 


742 -, ». No. (). 
1417 Kk St., Wasuinaton, D. C., Dec. 11th, 1877. 
C. J. Hillver, Esc. | 
D’r Str: Yours of the Ist is at hand. Mrs. Alexander tells me 
she sent you a slip from the “Starr” noticing the suits of Kk. & L 
When you have seen that, is 1t necessary I should say Jeffries’ state- 
ment to you that | had brought the suit as the trustee of S. & H. is 
simply a lie (as we say in French). The suit is in my own name, 
pure & simple, for my own protection. Incidentally it may benefit, 
among the other creditors of Kk. & QO., yourselves. In the sum of 
near 40 MM, unsecured, thr Vy owe Is mentioned the sum due you WZ S.: 
beyond that VO lr hbames are not mentioned. presume the i Starr” 
intended to say the “Pool” property when it used your names. 
Your property Is in) ho Way affeeted by our controversy farthre r than 
the $2,700 they admit they owe Vou. Your interests only so far as 
their withholding a few of your papers may embarrass me in vetting 
at information | may want. ‘They swore in their answer if the court 
would remove the restraining order as to their money in bank they 
would apply this $2,700 in paying the taxes on your property. 
Phe court granted that, but they did not pay a dollar, & 2 pr. 
743 et. was added for Dee. They say upon an order from you 
they will deliver the bal. of the papers. This you had better 
send me. It is for vou to say what shall be done about their in- 
1) 


{>} 


debtedness to you. I enclose a release, which I should like signed 
by vourself & Sunderland. I want to be relieved from any respon- 
sibility on my part, so far as their indebtedness to you is concerned. 
The question as to who is your agent and authorized to raise & ex- 


~ 


THOMAS SUNDERLAND ET AL. 321 
pend money should not remain in doubt. It would impair my use- 
fulness in raising money or making negotiations of any kind. The 
$2,500 was ree’d on the Ist inst. Out of it I paid the int. on 115, 
$720, & the int. to Thompson, $1,575, & sundries, $35. I have no 


notice of Int. on 155, due the 24th ult. On the 14th inst. there 
is due the int. on 153, S600, instead of $525, as I thought, the 
notes being extended at 8 instead of 7 %. On the same day the 


int. is due August Muller, $410, & on the 24th inst. his note in 
bank for $2,700, & he says he told you last spring he wanted 


— 


to leave but $6,000 out that property, & therefore wants SSOO 
more by Xmas. I will pay him his int. on the 14th & try & get 
the note held Ove! by the bank until after the Ist of Jan’y. 


Che S600 on 153 I ean probably ret held. The taxes remain 
unpaid. Have Sunderland remit me the money so that 
744 [ shall get it by the 29th inst. He should tel. it by the 26th. 


[ can then pay the taxes by the 50th & save the 2% for Jan’y. 
| shall need to cover the whole S1LOS00. About : of 156 was filled 


to grade, but } is a pond. Hoxie offers to furnish the pipe for a 


sewer up 18 St. from the P-St. sewer, but says he has no money to 
pay forthe work. It will costabout $200. Thesewer will be wanted 
some day, & I think I had better have it done. It is the cheapest 
Way LO ret rid of the water, & | aim mh constant CXP etation of 1 
notice from the board of. health about it The all-y in 158 can't De 
opened until the comm. get an appn. When that is done I hope to 
sell some of that. Two lots on the north side of Mass. Ave.. bet. 
LZ WX LS. were sold rece ntly for OU) ets, A very Ge niteel house has 
eone upon the S. W. cor. of P & the Cirele Kieht 3-storv bricks 
are rong up on it bet. 20th & 21st or Sq ri Phe cheapness of 
material is inducing the building of a good many small brick houses 
In the N. W.—on 18th, 19, R & 8, &e. The Juill, sy. 137,is being 
oraded to 4 ft. l am in negotiations with some parties to bull 


on some of your property & tuke houses 1n payment for tlle ground. 
Money on improved property can now be had at 7, while on unim- 
proved none seems to be had 


Truly VOUrs, J. MM. LATTA. 
ito T. S&S. No. 21. 


WASHINGTON, D. C., Dee. 17, 1877. 
‘Thos. Sunderland, l’sq. 
D’rk Str: The following is a copy of a letter I to-day wrote Hillver: 


Yours of the 6th inst. is at hand. To begin with, let me reeal] 
the paragraph of mineof1llJan’y, 77. [say the management of the 


property of S. & HH. was “ retained by me” in the dissolution & not, 
as you Say, Was ~ turned over to me.” I showed these letters to K, 
& O. atthe time. & they acqulessed in them &,in ree nition of that 
fact, they requested & I did substitute my note for that of the firm 
in the bank, on which money had been borrowed, with bonds as 
eollateral. on act. of S. X H.. anda the bonds were charged LO me by 
O.on the books. K. & O., in their answer, do say they offered to 
pay me the am’t of $5,200 “ apon condition that I would execute 
41—1585 
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one consents to take the title to your property & executes notes, as 
trustee & individual, am’t’g to $459,000 he must, to a certain ex- 
tent, feel his reputation involved in the payment or non- 
Tol payment of these obligations. Under these circumstances, 
would you, were you the trusteg, want the nahageny Ht of 


} } ¥ . : ° . : : _ 
Lhe property to pass pevona your control while these obligutions wert 
4 s m i : 


= 


unecancelled, and especially into the hands of parties b itterly “tai 
tile to you? Say there was a necessity of borrowing + SOO O00 & 1 hey 
present me notes and deed of trust to execute «& they receive the : 
money on them & appropriate it to their own use, where would | 
he? Do you Wilt me subjected LO any such contines hicy ¢ The 
title wants to be with the management. Decide for yourselves 
where the one shall be & then place the other there. My bill is to 
relieve myself from liability in all matters pertaining to the firm of 
kK. & L. & to collect S6.S90 they owe me. Please execute the release 
[sent you & that will remove one of the obstacles toan arrangement 
of the dif] rences of ie ay Ls. [ was hot my purpose LO deprive 
them of the opportunity of finding a purchase- for any of the pr op- 
erty & getting their com/’ns, but I should extend the same privilege 
to any brokers who might bring a purchaser, Just as I do with my 
OWT). W he 1} have that releuse ho longer have any oveasion for 

looking aiter my liability to you In tnat matter, & only want 

thie question of aveney decided. KMither I or they have sworn 
7o2 ~=to a tissue of falsehoods. Iam engaged now in taking testi- 

mony in my case that will disclose who It is. lr card their 
sult against me an effort at bluff; another might call it blackmail 
| expect, when the time comes, to explode it as a bubble. Don’t 
fail to have that $10,500 here by the 2BOth, & to accomplish that it 
should be sent by the 26th 

Truly yours, J. M. LATTA 

Exuipit M. 
VIRGINIA City, Dec. 6th, ’77. 

J. M. Latta, [Usq. 

Drar Sir: I have received your two letters of the 23d & 27th 
ult.; also copies of the pleadings in the suit of yourself against Kil- 
bourn & Olmstead; also a letter from Jeffries giving a full explana- 
tion of the Willard matter. His res does away with my 
first Impression as to the conduct of K. & O. in that connection. | 
am satisfied that, however unauthorized their action. thev Intended 
to fully protect our interests, and, what is more to the point, I am 

satisfied that we are more fully protected in that respect. Jef- - 
O03 fries says in his letter—and I see it also stated by Kilbourn 

in his answ —— prior to the sale of the Willard properts 
IX. & O. offered to pay to Willard the 5,200 in their hands or to pay 


it to you for the purpose of being paid to him, and that vou de- 
clined exc pt upon a condition respecting transactions between you 
and Kilbourn having no connection with our business. I do not 
precisely understand why this offer should have been declined. 
My desire is to keep entirely clear of the complications between 


THOMAS 


; . ? 3 r?o) , 3 } } 7 } 
voursell A Kilbourn Ww Ulmstead go not al present see that Sun- 
} ] IL 1 . } ' 
goyr ie ‘ . , : ‘ . , . . ; <} é 
derland and myself have any cause of complaint against them, and 
Id think it ait as ; “ Se ene .. 
GO NOt LINK Ib eCllhel LiCCesSaty Of propel Liiadtu We SHnoutia we til 
} ] ; ; 3 | } } 
my Way mixed up With this itigation Ve shaii dao pretty 
a 4 
| y } 

Well Just now lf we succeed In attending to our own bDusiness a 
meeting its demands, without taking part in a controversy much 
} } “e } r ] 
tO ve reoretted between parties with both of whom Our rela- 

: 
} - 
L1O}] > have hitherto pDeey rie) ri \ \\ T | Ys rere Pryce Te) Vi ll} re- 
? . , | af ‘ , ‘ } . 
quest for written authority as our agent l am somewhat at a 
iOSsSs What to say. If bv this Ss meant authority to commence 
. Tae t} } iti “oy +1 . +t} IK | "PY ons } ()lry ; } | c - 
Or continue Whigation With NiibSeUurn and linstead, then, lor the 
i } } . | ' : 7 “~~. i Oy 
reasons avove stated, deeming the titigation unnecessary, 
iv prerey not to authorize it i IL DE TOF vane generat Manage- 
) } , ' » | ' ? ’  ¢ fiat} . siti rit. ; . " 
ment oT OUT OLUSITNESS, presu Lif moO TUuUPrvpnel LUILIIUTaiby is L1IctcCe- 
‘ a [ ? > i ‘ ‘ eer aac } ‘ ] ’ ? , ] , - tf 
Cssary. n fact, am a ilttie contused as to the precise standing ol 
. i < 
1 i. rear « _ *ied~ } 4: | ’ ‘ I 
this ageneyv at present In iS,o, at the suggestion of Sunderland, 
agaa 29°) > , : + | > or ‘ i, si . ( 
made an arrangement with the then firm of Kilbourn & Latta to 
manage the property standing in vour name as trustee, Substantial l 
7: ro ; ] “ : } ' ' ’ 

us follows: Thev wereto have igeneral oversight of hie property 
} . : ° ' 1] ’ . 

‘ ) F 4 ot 7 , ws) . > P i . ’ 4 ~ . 
ana look aiter our interests iol small Matters, such as ] ivinent of 


taxes, interest 


. 


a f P 
charge, but ior saies WwW negotiations of loans, X LnHeVv were oO re 
cCelve the reouiar COMMISSIONS NO othe f CpPress arrangement las 

» r | ‘ } | es tos } cy I} i ri? ry ] ? | . ’ ] ‘ 
evel wey) made i() rr \ KI] Wie os il iiitial \ i = rece ived 7} 
short letter from you announcing the dissolution of the partnership, 

. ™ » ‘ . , 
and stating that the business of Sunderland & Hillver had been 
bes rere ' : } 
turned over entirely to vourself | supposed this was an amicabie 
. ‘ i 
} 0. ; f 
understood arrangement between vou ad IN & O.. & was satisfied with 
‘ , , 
it rom one or two communications supsequentiy received trom 
a 9) , — Lis ‘ | ‘ { ' . 
Kilbourn (in whieh nothing w is Sald aS to this transter of oul 
i Es ° | , 
(Jo business) | was convines ithat he and VUiims id still supposed 
‘ 
they had an interest in it. and were giving attention to it 
When [ was in Washington in April last my conversations as to 
i 
P (att } “> y ’ ? ar ] lh f rPyYTy? ' orytl ’ '? i | 1] 
negotiations of ioans were had aimost entirely with you Stil 
t : | . 4] 4] e» } . eo “ +} , t af ) t 44} } rt ‘ | 
found that the other business as tothe protection of the property and 
4 i . 
pe } . —— | ' . ir 4 j j | . { ) as i > i | 
disbursements of funds was being ¢ amucted IN. evidently 
. ? ; + } ? 
with your approbation, and tne accounts were Cpt OV Lhe SO Tal 
; .% ’ } = ] 137 ‘p 
as | could see, about the same as before the dissvlution Krom the 
aceount sent me I see that this course was Col nued up to a very 
. . ’ ’ 4 ; : } 
recent date [ did not inquire particularly into the relations be- 
’ ; | 
Lweel) VOU & () put | supposed Liere Was al) alll pore unaderstand- 
12) } , . «> why} | + | - ’ iii Bani t i ; ' AY } 
Ing Detween vou DV Which they were stiil imtveresteda Il) OUP DUSINeSs 
Abr a ] ° ‘ ‘ . , | a | ] , lL. - . : 
iis dla hot SUPprise me, io! could well understand that undel the 
1 ‘ } } } } 

. “ i a , i } sft f t ’ ’ sy } 

orlgimal arrangement 1t would he an object to them to retain the op- 

} } } — : : Ay on OF , 
nortunitv to make sales and reaiize the Commissions, nave re- 
i . 

‘ited » faet that you might see why I[ am in some doubt 
cited { PCs ( ACLS = () { la Ae ili Est 8 ii \ ciiil itl il 4 at 4 
’ : , ° 4 4 _ — } : . i. } 
about this agency Ousihess. Were kK. & O.. in gomng what they did, 

‘7; } ] . 7 
your agents or ours If,as | had been led tO Suppose, they 
ao a . ; ? : . ? } ‘ . 
po were ours, then 1t would not seem to ne quit fair to with- 
5 | ‘ 
ir share ot the business, which I hop ay 


draw trom them thy 
} 


iore long wil 
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were at Itherty to withdraw this business from the firm of Kilbourn 

A ne till there are some equit sinine ingyen’ mclaren which 

hi is beer v1ve n to it which recoeniz me 4 which Without SOMmMe rea- 

son I do not wish to atte Hypo LO aatrluate arbitrarily between the 

members of the firm. I wish you would settie this matter between 
: ! 


vourselyes. but settle it definitely, and I shall be satistied. If vou 


‘ 


‘ } ! i] - : 

CANNOL. Sunderland and mvsell wlll det TmIne What it Is our Jhter- 
' } } 7 + ° ’ »? _ 

eSt TO adoand what we ought to ao [ Wi [| write to Kilbourn WX vel 


Very truly yours, C. J. HILLYER 


esy Lh fendants’ Testimony. 
In the Supreme Court of the District of Columbia 
PHOMAS SUNDERLAND and Cert . HILLYE 


Haucer Kinpourn, JAMES M. Latra, and J. 
I’. OLMSTEAD. | 


. ] ] } ; ] 2 + } ,’ } + | } 1 
Depositions on behalf of the defendants in the above-entitled cause. 
i 
; aa 
Win. TT. S. Curtis. examiner 


Wasnixotron, D. C.. Oct. 12. 1882. 


Appearances HLillve r «a Ralston. lor complainants, and Mr. W il- 
SO and Mr. ‘Totten, tor defendants 


HALLEY KILBOURN, a witness on behalf of the defendants, being 
first dulv sworn, testified as follows: 


By Mr. Wirsox 


1 Q. State your name, ag 
A. My name is Hallet Kilbourn; I am fifty years of age; my 
residence Is Washington ) 
gg Pe nls Hallet Kilbourn who is named as one of the 
defendants in this suit ? 


4085 A ALi} 


‘> 4 ? . ' . - :} 
» U). And vou were a nember of the tirm o! Kilbourn and 


t@. Do you know the complainants in this ease—Curtis J. Hillyer 
and Thomas Sunderland‘ | 

A. I do 

9 Q. When did vou first become acquainted with them ” 

A. I] think about 187] 


6 @. Do you know of their purchasing anv real estate in the city 


of Vashington c And, 1f so. state about what time these purchases 
were made and such faets and ecireumstanees in eennection with 
membet 

A. IT think Mr. Hillyer bought some property in 1871 and Sun- 
derland and Hillyer made their purchase in 1872. 


ther purchases and your reiatlion to them as you can now re- 
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—) 


7. Itis alleged in the bill in this case that Sunderland and 
Hillyer and Wm. M. Stuart had associated themselves together for 
the purpose of making purehases of real estate In the city of 


108 Washington, and that, “for the purpose of making the pur- 

chases 1n a manner the most advantage us to their Inter Sts, 
the plaintiffs and said Stewart, in said month of April, 1872, en- 
caged and emploved as the agents a certain firm of real estate 


brokers, then doing business as partners, in said city of Washington 
under the firm name and stvle of Kilbourn and Latta and com- 
posed of the defendants Kilbourn and Olmstead and one James M 
Latta. ana if Was then and thie re agret «| petween the wai firm, ' WC. 
Now, I wish to ask you whether or not the firm of Kilbourn and 
Latta Was engaged and emploved as the agents of Sunderland, 
Hillyer, and Stewart, or of either of these persons, as the agents of 
Sunderland, Hillyer, or Stewart, or either of them, for the purpose 
of purchasing of property in the city of Washi ngton ? 
‘We repre sented them just the same as we did all our other 


customers. They would purchase property through the facil- 
700 ities that we presented in our office There was never any 


bargain nor agreement In regard to our acting as their 
agents nor any compensation to us as their agents. We had supe- 
rior facilities, suppose, over any other firm in the city of Washing- 
ton in re gard to the information and knowl: deve ot real estate. They 
were In there a rood deal and beeame familiar. through their con- 
Ve rsation with US, as to our business about real estate. The first 
intimation that ! had of thein wanting to go in and buy real estate 


} 


was When thev talked with me about investing in property east of 
the Capitol, They thought there was a fine opportunity of investing. 
| had several talks with then | said that the northwestern part 
of the city was the place to invest if a man wanted to Invest in real 
estate. That probably continued, do not know how loug, but 
during that winter. That wasin 1871. Mr. Hillyer bought two or 


three pieces, perhaps he and Mr. Stewart, in the northwest part of 
the Ccily, and we sold them considerable prope rty. | think all the 
prope rly, with one or two exceptions, that they purchased 

16] was done hrous ol our ofhice 
8S Q. ‘They say in this bill that they employed you as their 
agelts to make purchases. | Wabt to KhOW whether that is true or 

not. 

A. No, sir; we never made a purchase of any piece of property 
that the price and terms and everything were not first understood 


and agreed to by themselves. They fixed the PPFICe LO every piece 


of property we ever sold to the m—that is to say, they examined it 
and wien thev agreed to take it they authorized us to have the 
transaction pul In} shape, the same as anv Customers we transacted 
business for who came along to invest In property. I do not know 


of any difference. 


1(. Have you beard the averments in the bill and amended bill 
of Sunderland & Hillyer and of Sunderland in this case? If you 


have, what do you say as to the truth of these averments 
A. There are a good many there that I do not know anything 
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about. It is a long vill. There are some of them I do know 
(O02 about [ know about some transactions 3] ecial ly that I econ- 
ducted. [I had my talk and conversation with the gentlemen 
— , 
about them A WajyOrity Or f ne pu rchases that Liey made Was W hen 


| Was abroad. 


| veil: oi | ) oil | 
10 @. You are going a little beyond my examination. The first 
: ‘ F ‘ . aia +} . . ues , Tt . - } ee 
thing | waht to get at is whether or not, as they aver in the bill, 


] } | } ) ? ° ? 
they employed you and you became thelr agents to make purchases, 
or whether, on the contrary, the purchases that were made by them 


‘dled? 
ide on their own aceount thre mueh your othee, vou 


wert purchases bh. 
Heme rea estat Lb) 

A. Yes; IT understand it now. We were not employed as their 
Alpe nus to purchase for them originally. \\ C called their attention 
LO propre rty , Show d them [or Percy, and when the price Wis f1x ed 
and the terms then they authorized us to have these negotiations 
closed Ul}). hey paid Us 10 compensation LO act as their avents: 
we were not their agents In the purchase of the property, but after 
they purchased the property we were their agents for several 

years. 
763 11 (). Then you were not their agents ? 


A. No, sir. 
|? (). They Say 11) this bill threat for the PUPPOse of making the 
purchases that hey propos d to make there Was an agreement ¢ 
tered into between them and the firm of Kilbourn & Latta, as fol- 
“Phat the plait ffs and said Stewart should entrust unto 


lows: 
sald firm, as thre i agents aforesaid, the negotiations for and the pur- 
chase of such rea lL estate 11) thie sald quarter of the said CILY as the plain- 
tiffs and the said Stewart m rerlit elect to acqul re: that t hev should 
furnish unto the said firm, when by the same thereunto required, 


such sums of money as might be requisite for the acquisition of the 


property, and that the plaintiffs and the said Stewart should pay 
unto the said firm upon the purchases to be made by = said 


firm on their account, a reasonable compensation by way of 
commission, When and in ease the said firm should make no 
charge by way of commission against the vendors of the property, 

but Im case any such charge should be made by the said 
764 firm agaist the vendors that then the plaintiffs and the said 

Stewart should pay unto the said firm no commission what- 
ever.” Now, I wish you te state whether you ever made any agree- 
ment with these plaintiffs and Stewart or with either of them of the 


a: 


character that is thus set out in this bill ? 

A. Ido not know, for I did not know what purchases they in- 
tended to make. I only knew, from time to time when they made 
purchases, how much they would invest; therefore we had no agree- 
¢ to that statement, to my knowledge. 

KE ). You will observe that they aver that VOU agres d with them 
to be their agents to make purchases of property for them - that 
they were to furnish the money to make purchases with; that 
they were to pay you a reasonable compensation by way of commis- 


o 


sion, if you couid not get a commission from the vendors of the 
property, but if you could get a commission from the vendors then 
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you were to charge them nething. Did you ever make any such 
agreement as that? 
760 A. I know nothing of any such arrangement as that. 
14 (. State whetlier vou ever made any such agreement as 
that. 

A. I never did. 

15 Q. Did you ever hear of any such agreement as that until you 
saw it in this bill ? 

A. Ido not know anything about any ; 
kind. There was no agreement as to what they should pay. We 
went on and transacted the business for them. 

16 (). Could there have been any such agreement without your 


isreement at all of any 


—— 


; 


having SOME knowledge of It: 

A. T suppose not. I should have known it. 

17 Q. Now, they proceed further to say that “the said firm, in 
consideration of so belng entrusted with the purchase of such real 
estate and of the commissions which it might derive from such pur- 
chase, should: aseertain and point out unto the plaintiffs and the said 
Stewart such lots and parcels of land in the said section of the said 
city as in the judgment of the said firm might be most advanta- 


gveously acquired by the plaintiffs and the said Stewart.” Now 
706 [ wish to know whether or not there was anv agreement on 


' 


the part of Kilbourn & Latta and these complainants and 
Stewart or either of them that, in consideration of Ly Ine entrusted 
with the purchase of real estate for complainants or Stewart or either 
of them and in consideration of the commissions which you might 
desire from such purchases, Kilbourn and Latta agreed to ascertain 
and point out to plaintiffs sech lots and parcels of land as might be 
most advantageously acquired. Was there ever any agreement of 
that sort 
A. That is ridiculous on the face of it. There was no such Ag Tee- 
ment as that: hever Was any such ever thought of, We kept ali 
office there to transact business. It was not necess iry tO Say that we 
would charge commissions, for that was our business. 
1S Q. Did you ever make any such contract with them ? 
A. No, sir. 
19 Q@. Then they say further that the firm of Kilbourn & Latta 
agreed that they would is advise and counsel LO the best of 
767 ~~ its judgment, knowledge, and experience, the plaintiffs and 
the said Stewart In respect of the purchase O] any particular 
parcel of land within the said section which they on their own mo- 
tion might suggest to the said firm desirable to 
aecount.” Did you ever make any agreement that you would advise 


ye purchased on their 


and counsel ? 

A. No, sir; nothing of that kind was ever suggested, to my knowl- 
edge. If there had been I would have known It. | want to Say that 
[ know nothing of any agreement of that kind. It was not neces- 
sary to ask our judgment about property, as people did that every 
day. We would give it to them without any agreement or contract, 
and we would not get commissions out of them for such adyise. 

20 Q. They aver that there was such an agreement between you 

42—185 
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and them. I want to know whether you ever heard of any such 
agreement or have any knowledge of such an agreement ? 
A. I have never heard of any such agreement as that which is 
stated in this bill. 
768 21 (). They further aver that } 
that the firm of Kilbourn & Imtta should negotiate for the 
purchase of any real property to be acquired on account of the plain- 
tiffs and the said stewart, at the lowest possible rate at vhich it 
could “ be obtained from the owns i and after ascertalning the price 


t was acreed between vou 


at which any such property might be obtained from the owner 
should fairly and tothe best of the knowledge and ability of the said 
firm inform the plaintiffs and the said Stewart whether the said price 
was such as to render their acquisition of the property desirable, and 
recommend to them whether they should purchase the property or 
not.” Did you ever enter into a stipulation of that kind with these 
gentlemen ? 

A. There never was a stipulation of that kind atall. In the busi- 
ness we transacted we exercised our best judgment - we showed the 
prop rty, they agreed Upon the price, and it was carried out that 
way; but as to any agreement, stipulation, condition precedent, or 

anything of that kind, [ never heard ofany. 
769 oo | Let me go a little farther. They further aver that 

It was agreed that when the plaintiffs and the said Stewart 
“consented to such purchases the same should be made on their 
account by the said firm ; and that upon receiving, atits request, from 
the purchase-s the cash required in the first instanee, and also the 
amount of deferred pavinents, as the Sahie might become payable, 
the said firm should make due settlement with the venders or other 
Was there any agreement of that 


person entitled to payment.” 
sort ¢ 

A. That was the way the business was conducted, but there was 
ho such agreeement. 

25 QQ. I wish to know whether there was, at any time before these 
parties began making purchases, an agreement entered into between 
the firm of iWNilbourn & Latta and these complainants and Stewart 
or either of them having relation to the purchase of property which 
they were to embark in as a business, after such pretenced agree- 

ment was made? I[ want to know whether the parties ever 
740 came together and agreed as to purchases that Sunderland 

and [lillver or Stewart or either of them were then after to 
make by which you fixed the terms upon which Kilbourn & Latta 
Were to act In making future purchases ? 

A. Ido not think there was. ‘To my knowledge, no conversation 
as to the magnitude of what they were going to do or anything pre- 
liminary thereto ever took place. know there was no agreement, 
because we only knew as to what they proposed to invest in each 
transaction as they proceeded; but to my knowledge there was no 
agreement or course laid out between them and us as to their gen- 
eral investments, for I certainly did net know to what extent they 
were going. We had full faith in that section of the city, and we 


St ne een 
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talked real estate up to them, as we did to everybody else, and be- 
lieved it was a wood investment. 

24 Q. But they say that they were going to embark in the busi- 

ness of buying real estate in the future, and that prelimi- 
7/1 nary to that they made an agreement with you by which the 

terms were fixed upon which you should act as their agents 
In inaking those purchases that they might thereafter make. Was 
there ever any such agreement ? 

A. No; it is all right, except there was no agreement, conditions, 
negotiations, €e. We did that thing. It is all right except any 
precedent or preliminary agreement or any course to be adopted. 
There were several pieces of property they spoke for themselves and 
decided for themselves to purchase 
25) (). LT he re Was ho agreement about it 
A. No occasion for an agreement 
26 § Mach transaction stood uUpol its own basis and occurred 
from time to time they wanted to make purchases? Whatever was 
i@ Was so done *¢ 
A. Precisely. I do not think we ever charged them any commis- 
sion mn making those purchases. 

27 (). Then, for ought you know, state whether or not any one 
purchase might be the last they might make 
A. It was, as far as I knew 
28 (). There was no definite arrangement between you and 
7i2 them in reference to the extent of the purchases or anything 
about them, but each purchase stood upon its own independ- 


} . . 
ent and seperate looting 


‘7; 


“ 


would go only as from day to day they wouldenquire. They 
their headquarters there. 
29 (). What was your business ? 
A. Buying and selling real estate for our own account, selling as 
son commission or as brokers, and some property independ- 
ently of real estate: making loans, negotiating loans, Kc. 

oO (. Did you have on your books real estate for sale? 

A. Yes, sir 
1 ©, How large were vour dealings in that direction ? 
A. I think wehad probably larger facilities and larger lots of prop- 
erty and were more familiar with Washington city property than 
all other real estate agents in the city put together. We considered 
our office a kind of real estate headquarters 

32. And persons were coming to you all the time with refer- 
ence to se ling and buying ? 

A. Yes, sir. 
(40 30 Q. Did these parties come to you In any other way, or 
did you have any other relations with them than you had 

with other gentlemen who had property to buy or sell ? 

A. Just precisely the same as other customers who came in there. 
The only difference was the magnidude of their business; they 
bought more than other customers did. 


A. Yes, sir; [ did not know when they would stop nor how far 
\ 
i 


+ 


332 HALLET KILBOURN ET AL. VS. 
34 Q. At the time that these gentlemen were making their pur- 
chases where was your office 
A. (Corner Lot I) and ( ' ts. 
oD (). How long had you known them before they commeneed 


*) 


making purchases ? 

A. I had know- Mr. Stewart a lew years, [ think. 

oO (). He was in the U.S. Senate? 

A. Yes, sir; and Mr. Hillyer, I think, about a year, and Mr. Sun- 
derland never met but once, think—once or twice—before they 
went into this business. 

(Adjourned to half past three o clock to-morrow.) 


WM. TT. S. CURTIS, Examine 


(74 WASHINGTON, D. C., Oct. 18, 1582 
Met, pursuant to adjournment, at the hours specified in said ad- 
journment 
Appearance: Mr. Hillyer, for complainants ; Mr. Wilson and Mr. 
Totten, for le fendants 


HALLET KILPOURN - examination resumed: 


le ‘i : ; ; : ~— 
37 @. What was the condition of the real estate marked in 1872, 
in this « IL ¢ 
A. It was verv buovant—active transactions. 
Ste: \). Was the firm of Kilbourn a Latta conducting a tafe O! 
a Sia ) 
small business 
\. Large busin 
St, oP To \V ] if ‘ t ‘ 
\ | Lia - y larca lL, 9% _ > ‘ i] } . a ™ . “a i fT «yf . 
fi. Chink «i PAT Vey WUSLIITSS than ail Line othe! reat e@State dirins 
eombined 


- | | 
iQ) ( ’ What was the a verage amount o} the sales each vear for 
=o 0 ms) : 

IS72 A IST 3 


A. | eannot remember without r ferring tothe books: verv large 


| ’ 1) 1 thi Pit of ly ilb urn & Latta have cl small Or 
740 large list of property for sale? 

12 (). What was the custom of the firm touching the doing of busi- 
ness in sellin S propel rey Instance, Suppose a Nan should have 
Lorn LO thi firm and said that he had cl piece to sell, what kind of 
entry did you ™m ike on any book, if any entrv at all ¢ 

A We ad a book iT] which rat deseription ot the property tor sale 

; I 
Was enter d. and ina great Many instances the owners of the pDrop- 
‘ I i 


erty, or whoever represented it, gave us authority to sell; and in a 
great many other instances the property was entered by us with the 
hame of the ownel and price Ile stated the general terms and 
conditions, NC. : 


a | + ,° 
13. Q. Did you publis 


; 


LA real estate paper. 


ae 


CN ge ELD EEN EEE REE OME TIN SE tp oe 3 EOL 8 pen Rake eb . Sitter: rns ‘“ bsteinds 


“* 
ed 
ed 
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A. We did for some time, but whether we did in 1872 or not | 
cennot now remember. I can tell by refer-ing to the books. 

14. When a man put his property in your hands, or when he 

permitted you to advertise or to enter it upon your books for 
776 sale, who paid you commissions in the event of your making 
the sale? 

A. The owner of the property. 

15 (|. The seller? 
A. Yes, sir; the seller. 

16 @. Your office at that time was on the corner of 15th and G 
streets, opposite the Riggs House ? 

A. Yes, sir. 

{7 Q. How many rooms did you have there 

A. Two. 

ES (J). Who Was the | \OOK- ke 7 pe r of your concern and the general 
man in the way of keeping bookie and keeping accounts ? 

A. Jobn Bull. 

i) @. He was your cle 

A. Yes, sir. 

D0 |. Was any m mber of the firm charged with that branch of 
the business particularly ‘ 

‘A. What do you mean ? 

O1 @. Did you or Latta or Olinstead look after the condition of 


u 


] } rt _ mer , 
rk and employed at a salary, was hi 


7 


the books? 

A. The keeping of the books was all entrusted to Mr. John Bull. 

92 (). Who supervised John Bull or watched him. 
iid A. | SUppose everybody had aecess to the books—all the 
members of the firm 

O38 (. Mr. Wilson has asked you whether or not there was an 
agreement between vou and this firm of Sunderland, Hillyer & 
(‘o. to some extent. It has been stated in the testimony that a bar- 
gain was made between Sunderland, Hillver & Co., on the one side, 
and Kilbourn & Latta, on the other, as to the terms upon which 
Kilbourn & Latta ould do business for them, and that that bar- 
vain was made in the heal office, on ae corner .of loth and G 
streets, some time in April, 1872, possibly 1 1 M: ay, and that the bar- 
vain was made between some of those gent esieiy and Mr. Latta prin- 
cipally, : although the talk was with Latta and yours If. | want to 
know from you whether there ever was any bargain made between 


any one of the members of that firm and any one or more of the 


ful 
a} 
i 


members of your firm in the front ofhce as to the terms upon which 
you mares 1 do business for them in the { any time 
t April? 
a There was none, to my knowledge. 
54 Q. What relation, if any, did Sunderland, Hillyer & Co. 
(75 oeeupy as to vour firm diffe rently from the relations of any 


+ 


lture, in April or 


= r ici in real estate’ 
A. No rent relations whatever, only as to the magnitude oft 
ag i li - that is all 
55 Q. Was the magnitude of the business any greater than that 


of other people by 
. 
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A. I think it was. 

096 @. It was greater 

A. Yes, sir: gyreater than “LTD other one set of operators—that IS, 
they were the largest dealers 

57 (). Did you in any instance charge a buyer commission and 
for selling him real estate in this eitv ? 

A. Now, that I cannot answer. There have been instances, per- 
ee us Instead 
ler. Phi re mnay have been exceptions. 


4 


the oh 
58 (). Was that an « rception to the rule 
A. entirely wf) 


~- regu : | ] — : . 
ved @). Phe custom IS that thas serier DaVs COMMISSIONS to thre real 


i gents | 


OU Q. Wi hat sa real esta Ore Lil in the Sselse in) which that tern 


j i 
was used in 1872, 1873, 1874, 1875, 1876, and 1877? 
TAD \. selon sel itis a man who acquire S information about 
property—real| estate—and vets if for sale "AY buys and sells 


property, 

61 Q. It is charged in this bill that there was an understanding 
between your firm and Sunderland, Hillver & Co. that you should 
endeavor to and exert yourselves to extort commissions from the 
sellers of property to Sunderland and Hillyer; and in the event of 
your failing todo that, then Sunderland and Hillyer were to seeretly 
pay you commissions for such property as should be bought by you 
for them What do vou say about the truth or fals ity of that state- 
ment? 

A. | do hot know anvthing about any such adgreement| 

Sa ee or was there not’? 

There was no such agreement, to my knowledge 

0 i there had been such an agreement as that would you 
have known it 

A. Undoubted|y 

644). What means had you of knowing what agreements 
780. other members of the firm made touching the buying or sell- 


*; 


*) 


Ing of r al estate 

A. do not know that understand that exactly. 

65 Q. Was it possible for any member of the firm to make a gen- 
eral bargain with anybody else outside of the firm for the firm with 
out your knowing about it? 

A. I suppose that I knew all of the transactions of the firm 

bb QQ. If that kind of bargain had been made bv any other mem- 
ber of the firm—Latta or Olmstead—would you have known it or 
would you not have known it? 

ink I would have known it. 
67 Q. What was the eustom as to nemoranda of agreement of 
any character touching the selling and buying of property 

A. We had some authorities or print ed slips—a form that we 
book on which parti s leaving property for sale subscribed to that 


authority, stating the terms, &c. [In many instances, though, that was 


‘; 


} } 
Nad— 


not done. 
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68 Q. Do you remember having any conversations with either 
Sunderland, Hillyer, or Stewart, in your office, touching the 

15] terms upon whieh future trarsactions should be eonducted ? 
A. Not with regard to any future transactions. I had a 

great many daily conversations with Sunderland and Hillyer about 
real estate. I do not think I ever had much talk with Mr. Stewart, 
but many times a week, I presume, the question of real estate, as to 
op rations in real estate, was talked over by myself and Sunderland 
and Hillyer. I remember of no conversations with reference to any 
agreements between Sunderland and Hillyer differing from the way 
In which we trausacted business for other people. 

69 (Q. Was it your habit to be about the office constantly ? 

A. I was there every day—in and out. 

70 (). Had you any other place of business ? 

A. No, sir. It is proper for me to say, perhaps, right here that 
Mr. Latta gave probably more attention to the details of the business 
than I did myself 

71 Q. How is it about Olmstead 

A. Olmstead also, probably, as to details. 

72 Q. What was your notion about the attitude occupied by Sun- 


} 


). 
derland, Hillver & Co. to this firm of Kilbourn & Latta 

182 when the transactions mentioned in this bill were going on? 
A. These relations were those of large customers seeking 

the facilities of our extensive business for investment in real estate. 
We had customers, a large number, right along. The only differ- 
ence between Sunderland and Hillver and these other customers 
was, as I have said before, the magnitude of their business. They 


were the largest customers. 

73 (. Did you ever hear any conversation tending toward any 
special bargain with Sunderland, Hillyer & Co. and Kilbourn &«& 
Latta between any one of those gentlemen and Latta or Olmstead 
with regard to the purchase of property? I allude to the period of 
time between the first of April and the first of May or middle of 
May, when they began to purchase. 

A. I did not. 

74.Q. Do you know anything about any special agreement differ- 
ing with the agreements which prevailed as to other customers of 
the firm ? 

A. 1 do not. 
783 75 Q. If there had been any special agreement would you 
have known it? 

A. I think I should have known it. 

76 Q. Did you ever hear of any such special bargain with them 
until vou saw this bill? 

A. | did not. 

77 &. Did you ever know of such a thing as a real estate dealer 
occupying the position which the firm of Kilbourn & Latta did, 
doing the character of business that they did, making a bargain 


{ 


with the buyer ot real estate with the understanding that they 


> a 


should tax the seller, or,in other words, become agents of the sellers, 
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if they could, to get the fees out of them, and failing in that get the 
fees out of the buyers? 
A. No, sir 
75 Q. Or, in other words, being the agent of both parties at the 
same time, did you ever hear of such a thing as that before this bill 
was filed ? 
A. No, sir; as [ stated a little while avo, think there May have 
been Instances In our business where the buyer may have paid us, 
the seller refusing, a mutual understanding of that kind 
154 being had; but I cannot recollect any special instance now. 
9 Q. Do you know anvi thin ng about the history of the 
square known as 115,1n this city, connecte . with your pul rehase of it 
and your sale of it? 
A. I know that we were negotiating for the a of that 
property for a considerable period of time before w » purchased it. 
SO @. Now, about how long—many months or many years ? 
A, The lf neth of time cannot reme mbe r, but t | think it Was over 


a vear. 

Sl Q. The property was owned by a charitable association which 
has been mentioned 1h) the Cust —‘* "Phe [nstitution for the feduca- 
tion of the Colored Youth.” Was it not represented by George EI. 


- 


Baker and Mr. Bowen and somebody else 
A. Yes, sir. 
$2 Q. We have taken the testimony of those re ntlemen on that 


subject, so that you need not be troubled about that. You think 
the negotiations were cong On a vear? 

A. A year and possibly more. 
TS0 So Q. Before Sunderland, Hillyer & Co. began to talk about 


or consider the property—of buy scar thondeod te firm of Kil- 
bourn & Latta secured it? , 

A. I think that we commenced negotiating for that property be- 
fore | knew Sunderland and T[lillyer. 

S4 Q. Had you kept up those negotiations ? 

A Kept t them up until this purchase was consummated 

SO (J. What was the first offer you made them for it? 

A. | think $25,000.00; that is my recollection. 

86 Q. Did you make more than one offer between the one which 
was accepted and the first offer? If so, what was the amount ? 

A. The amount I cannot remembe rs My recollection is that we 
made an offer of $25,000.00, but we may have made other offers 
along. 

87 Q. Did you ever have any talk with Mr. Bowen and Mr. 
Baker ” 

A. I never did myself 

S58 Q. With whom did you talk 

A. [think a gentleman bythe name of Blanchard, whocame 
S6—soup tothe ge olla ape were carried on by Mr. Olm- 


$) 


} 


stead and Mr. | watta, on our side, an . On the other side, the 
trustees of the anaes lady and Mr. Bowen and Mr. Baker. 

S89 Q. Do you mean Mrs. Johnson? Did you make any offer in 
which Seneca morigage bonds cut a figure? I mean your firm 
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A. I cannot remember. 

90 Q. Were you present at an interview on this subject at Mrs. 
Johnson’s house, on 12th St.? 

A. I never was. 

61 Q. The property was bought by the firm of Kilbourn & Latta 
for & 10,000.00 ? 

A. It was. 

92 Q. How long a time elapsed before you got vour titie straight? 

A. That must have been weeks, if not months. 

93 Q. Who attended to the difficulties about the title? 

A. Mr. Latta and Mr. Olmstead. I think Mr. Olmstead. 

94 Q. Did you personally have anything to do with it? 

A. I did not. 

95 Q. Then you do not know much about it 

A. I do not. 

965 (. — ance was finally made to Mr. Latta, was it? 

A. Yes, sir. 
187 7 @. ioe , will you state,if you remember, the inception of 
the conversation or negotiations between your firm and Sun- 
derland, Hillyer & Co. about this square, touching this purchase by 
them ? Where did it happen and when? 

A. I cannot say where. I presume we ealled their attention to 
that as we did to other property, but whether it was at the property 
Or If} hes yea | cannot tell. 

SS L/. Did you do it or did SON ¢ body else 

A. I had a good deal of conversation with Mr. Hillyer and Mr. 
Sunderland; more, I think, with Mr. Hillver. 

Jo | What was the conversation . 

A. Representing that I considered it a good piece of property—as 
good squares as there were in that section of the city 

100 Q. Did Mr. Hillyer know that the firm ha d bought the prop- 
erty and had been negotiating for it all these months ? 

A. He knew that the firm had been negotiating for the property, 
because there could not be anything definite until these negotiations 


«) 


*) 


+) 


were terminated. 
10i (). How do vou know that he knew about the negotia- 
tions ? 
758 A. I told him myself that we were negotiating about the 
property. | 
102 Q. The property is located in the northwestern part of the 
eitv, between Connecticut avenue and 19th street ? 
A. No; between 19th street and New Hampshire avenue. 
103 Q. Yes. Did vou have any talk with Sunderland about it? 
A. Both Sunderland and Hillyer. 
104 Q. How often did Sunderland and Hillyer come to your office 
during April, May, and June, in 1872? 
A. IT went away in June, bean I suppose they were there every day. 
105 Q. Did they frequent the place; come in and go out more 
than onee a day? 
A. Oh, yes; sort of headquarters. They would be in there very 
often several times a day. ; 
43—1585 
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the firm in your presence or 


demanded 865,000.00 ? 


i] A. ‘There was not 
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A. | do not know 
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- — . mn ' = ] , — } +1 ] 4s"? . 
property-holders along Massachusetts avenue at that time—156; 01 
7 (fe 7 | 
L505 ¢ 

A. es, SIP. 

16 ° y : ‘ {° | l, , 

AS) () you gota list from him did you not 

A. Yes,sir. 

One ak ] , | , eae , = , } 

127 Q. Well, then, after that or through that you found out that 

: : en: T ee = ) 
this property belonged to this charitable association 

"ee sir a 
| } — , " - : | 7 2 | fue . ’ 4 “fl 
1YS (). Dic Votl ha f llivVv ¢ miversation WIEN anvbod\ il} revard 
T 4 |. } ‘ ] | ‘ rly] { _ , " | } ’ ] } 1? } 
LO any nian »\ Wibit i} \ ae! COUILC ISDpOost {)i > Cites el pas Wi) ‘ il Vou 
'- } : . 
had or could control 
} : aa ae oe } TT | 
A. | cannot remember distinctly as to that hat is Preat 
, = si \ ¢ . ‘ : PRALR _) ] ] y 1? +} ‘yf L’< t | 
maw y y Geen JU Was Illi f ~alliG j presul if (hic Was LIE 
we | ’ : . ® ] - + 
(V4 vear: but | now Mr. Cooke was desirous of going into a 
] ] hs . ] ] to , ¢ ; 
Prand real estate operation in that part Ol the @Ityv, ana lt Was 
. " . a | , 

. . ’ . ' ; ’ | ‘ liv, ; ' 
through his sugevestion that we started in lle talked then of invest 
. “| = ' , ’ ° 
ing, | think, 8150.000.00 in that seetion of the city 

)>é : Y j - } 4 - or 1} , . . } 4 
ize J. It is pretended in this bill that you were sent as the agent 

. . } } 1 } q ? - ie 7 » + . " . . . * 
of Sunderland. Hillver «& ¢ to buy this property, square 110, from 

. ‘ . i 
! , ‘ . ! ry] ° ~ | +) + " 
the owners tor them \\ nat do you Say to that: E L true Ol 
. . ; ; 
false ° 

A. It is not so. 

‘> a | "foe { 4 7 j ~ . | Beit | : 

150 Q. Who first attracted the attention of Hillver and Sunde: 
land or either of them to this square”? 

} - - : } 

A, iO hol KREOW WT) oe | | Le | qd Ol hot KRTOW i | 
ot? iy aa a ae ] + | nm iT } . ; ¥> ; [ ¢ | 4 
AtTLeENLION to OuUbL Wileti ri was the first o Or lo 1 do nov. KNOW 
| know | had conversations with them about it 

) } ’ _ 

lo] (). Was ther nvthing said out Vour gong tot OWher: 
? } | ] 7aY | '\? wy | y* +}, » tr ray ‘ } : , 
Allt UuVINne the Dbropervy TOP Lien IPO the OWhers 

A. No, sit 

> \ } , } } 

loz Q Let mi lit Vour att tion to this clause in the bill 

. ‘| ] ; 4 : } - } : ] ] + 
Phat sald firm fraudulently and torthe purpose ot cheat- 
TO5 ne aay ry] ? {Te } 1 ¢#hy, 4) ™~ Wart aly "cy dl anc 1h) iy) 
g ee i a‘ este ii til | | i i i . { Var Creve < ALIQG aii ‘ hag FO 
| r : ; : | , 
them O pay LO Lhe sald firm Bs tne purehas price Of s | 
5 " ‘ | 
property Lwenty housand dollars $250,000.00 more than was 

. > ’ . ~ | , i] oe ; . 4+ i . j 
paid Or Was het 5s V to pala DY Ui Salad firm to the venaor oO} 
: ‘ i 
; ] } ‘" \)>* ; : Bove ; 
the Sf 1d] square Vi i “Ieuan QO] Ss?) OOO OOD Liie Said seuae ApPPropre 

t’} 
‘ ‘. ] : 4 | . »s : } ’ : . ** 
ated at tne San in) { LAC TP OWnh Use ania have Sic ailned 

What do you say about that? 

, : ] } , 4 1} ‘ = } ] 

A. | Si\ that = | SO Gldi TOt Sell thi square tO Sunderiana 
ya oe 4s _ — Pa 
and Huillver until we owned it ourselves 

loo ‘ee ‘ } | y ? ‘>ri \’ } roti t1 ) rit}, } ) 1T? 1 | “ 1} 

Ov L/. id VOu Ve TI ably hevgotlations with them untill Vou 
+ ’ : ) ; 
OV -ed lt 

’ ’ + . > . > 1] ] } } 

A. No, Sir no nevotiation except to tell the price that thev COULC 

a ; 
have it at when we secured it. 

‘> \ - —— j : : ; } . . = ’ } 7 7% 

l54 @Q. Was your firm ever the agent of Sunderland, Hillyer & 
. ne 1: en. eee ee _ 5] 
Co. in relation to this square until after the purchases nad been closed 

9 +) 
by them ‘ 

A. We were not 

cc) = a | » | ~~ 

hye} ‘ } . > wad . ‘ oy , = 
150 Q. What do vou know about square 156 ‘ 
. ‘ 
» siews a ] } P ae Pa ; . —_—. 
A. I know that was purchased by the Real Estate Association. 
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1386 Q. From whom? 
796 A. Thomas Young. 
157 Q. For how much ” 
A. I think about $65,000.00. 
: uy it from Thomas Young’? 


> 


YY tO anybody for 


' y | ? 4 7 , > 
144, Who-did the tesiaen 
\ | Tt} iri | 11) » ft } .} > TY) lf 
i fLhlein CONSUMI-aAtved ane “ch it II Vsell 
14° . : } : , 4] 1] — ‘) 
Lt ‘J l'o \ hom Mad you do the talking 
’ ‘4. x ’ ’ } 
\. To Sunderland and Hilly: 
1-16 () Not with sf ¢ \ art 
? ° “ . 
\ | do ot remember har mes ahi conversation with Stewart 
aod 6 ta 14> _ ai Soe e } ' Hill = aa } _ J 
(ei l4¢ Q id Sunderland and Hillver know it belonged to 
? i . + ; " 
thie vCal estate \ssoe lation 
\ war S <i j 
] } | } L- 1) t oo | ¢ 4 | , 4 a | 
14 () Wh it a i they KhnOW as fal is you KHOW abOUL LIS 1Ca 
estate Association at that tim: 
4 } 4 — 
\ Lhey Knew that | Wis represelll ne as trustee several! parties 
} } a ] : ! ° ee 
Cicl 1 Line Re il i State \ss 4 i | | Tha was DUN io property, bul Line y 
j ‘ ] } ] - . & 
K ] t \\ Li AT nat prope gh rt 7 ree] 1 Li} CASS cat ()T) thie y K |] f V 
a i =, 
| ‘ . } : los , . 4 | 
WI) it pat Drop riy =| thie association bnev KnHeW what promt Live 
1 ) +} ] ‘+4 ; a } ’ 4 : 
’ es , | : 
ASmU' | i! 1] rT} Li ie Wile) Base f [} AD il ii ae i AbDOUt it 
149 ¢) How d »> knaw that thev wet ' f the fact th 
ie 4 : yyy {i 0) VO ‘ miitlv V¥ bel een ." vy ¢ i. yy ir é ) Liat i ( i «At 
] > = 4 | ) 
Lihe Re Is ile Asso artlion owl an pore perty 
. « 
» =. } 
\. Beeause I told them 
} | - 1} 1] 1] - 
i I iid VOU tell iivel 
\. Yes, sir. 
 & - , + 1} 5) ] } ; 
1 @. Did you tell Sunderland 
\. Yes, sir. 
me) } } ; ,»~) 
lo2 @. And both together 
A. Yes, sir 
Ly ¢ lay } f } } roy} + | , "aYeT lig] ‘oyN} | 
Lei } llow bOnY ero! they pougnt ‘ ‘ })I Agios | \ gid Vou teil 
. ‘ 
tem that 
| ] | * ] 7 7 ] 71? | > } | urd? 
\ i thInkK thev Knew 1t al Line LITT bnev commenced DUVINE 
4 ] . . ‘ = lice ) 
the property themselves. They knew what property the Real 
; . . i . 
re a yee e 
9S state Association owned lving there on the Massachusetts- 
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Sunderland and Hillyer from Mr. Berret, square 195 
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vou know whether Ingersoll offered 870,000.00 or not ? 


A. The only conversation I had with Mr. Ingersoll was after it was 
sold and he said: ‘* Why did you not let me know about that? I 
vould have done better—given more.” ‘There was no price 

SO] mentioned, and I did not pav any attention to it. I think I 
made the reply, if he wanted to buy property he must come 


170 Q. Did Latta say anything about it at the time Ingersoll 
made the offer ? 

A. I know that Mr. Latta told me that he could have gott n 85.000 
more for that propertv 1f we had not sold it to Sunderland and 


+ 


; | } 2 ; -— = ’ : - : — : 
Hillyer, or that he would have give nas&o.UOU more fol it—something 


Of that Kind. | considered, as the offer was made to these gentlemen 
¥ ’ 
and thev agreed to take { thiait settied lf 


171 Q. Was this information given to you by Mr. Latta at the 
time of the transactio 


A Yes. sir A lono af that Lite ln rSsolL Was looking around, eX- 


‘ " ' 
ammning property, ana remember when he spoke to me about if 
| ld ohhim 1] } nted ¢ root hy rerey)? Son eS Fe ) } 117) | 
Oid 1} ae I it Wall : Lt eg j ic cal = nleLI DE LO CoM caiQ ist 
» 
1}) Lrpe 
{PP .) s,s) 5 | , » ? . ? 
. , j ‘ ++ >> Tat « wl / ( ‘ . 
172 (). Mr. Eldredge has testified in this case about square 
c) 1 > } 7 ; ; 4 | , } . P —, | , 
SUZ loo, he peng a metnber of the Real Estate Pool. e says he 
Ais f ’ ’ ‘ | oe >I | , Ty? } I? 'D t«\?# \ toa H 
(Jid] TO KTOW 0 myuci)h PTO! Lie Goren ABtALeC ASSOCITALION 
j } : ; ; : , . = - ‘ , ' a , " , B > 
nad realized out of square iob (an you state of vour own knowl- 
ley, 1a I t Nir . i | l-ay ar a7 7 ;* sar] | ) tort ] | Bei : a 
CUS SS 4 Wiilcit - shi Percdiy ( KR}eW ch bet etal ii Ji Wilcat pie Wis TOLd HDOtT IT! 
A. Yes, sir: he is lke these gentlemen—has forgotten what he 
} . ’ : 
©} ? " + + ‘ 
said Mir. Eldredge knew all about 1 
1*/ { | ] ’ i ’ 1? + | 4 
. ; ’ ‘ 
i 7, Did hé KT} Vv il 1) \ POU) Vou WOU it Lilt PrOper 
‘ 5 . 
\ ae is 
g = 4 ? } 
¢ , 
i 4 t LJ How it) rt] i> ; VW 
\. I told him 
~~ Te i oe —— ae uw boueht it fr 
band bid Li KRTIOW Lilt pric ‘ae. WilbiCil Vou DOUL TL li rom 
, o 
Pho ~ You } 4) 
Y 1? »? | ha tae 4 '} ne ’ ' t Ly hy if ‘ ) . in 4 _ 
p reS, SIP: ald fie Nile WwW (Lif pyr ice i VOIICT) it Vis SOLU to &ule 


} ] } } } | ] i } } } 
' ’ ' , ’ ‘ ee « ; ‘ ; : i ‘ , iz cae . 
derland and Hillver and knew the profit | do not know whethe 


} , } : : 8% | { : : } . ; 
he was here at the time or not or just before or afte tle knew when 
. , :, 
the negotiations were going on and knew when they were consum- 
. «) ] ‘ + . a i" 4] : " th }, > ‘ send . 7? ; 
mated [It was often spoken of there in the othee as evidence of how 
: 
¢ Tt } ' - eo 
Dropertv Was iit VING 1) Sree DO lO OF LIE ¢ L\ 
' ‘ : . 
we be 176 () \ ' } rif yar ts I) 1 1] l-now « thy (y 
+) 4 } - 4 CIV. e@ LILI t ™titicti ¢ Lede), {) eA | K1LOW AilvVti 1lng 


17S () Did vou | u 
with the Real Estate Association ? 
A. | did not. 
179 Q. Do you know anything about the purchase of property by 


A. I was here when they purchased that property. I do not re- 
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member who the owners were. I think Mr. Hillyer and Col. Berret 


negotiated for the property 


LSO () Can you state when the last purehas Was made by Ssun- 
derland and Hillyer of real estate through vour firm ? ; 
\ Cannot Mvse lf | thin! t was while [ was away 
IS] @. It was about the Zlst of June, was it not? | 


4 } | 4 1 , 
SO4 \. | vot here [ either returned the last of August or first 
‘ } 
ot meptem bel 
> } } T } 
ISS QO. Wher ever, Was al real estat put Into the hands ol 


1] ‘ ] a ++ ; + | y 
\. Well, | donot know; butit was several vears after they pought 
| 
it before they put any price on it 
‘ I i 
~— rer ' ’ . ’ > . ~ ‘7 
— ' | > 4 ; :e> ‘ » th " 
185 Q. The property was left in the care of the firm of Kilbourn 
i . 
‘ cl | >t tT. fy ») + | } 1f Are ? nrel, hy r)) +] {wen +} 
and sitla LPOqrr) Lilt iiiift ; Wai VPUTCHASe? {) i] ¢ Li if LITN¢ \ i 
} ry } } ’ } } } 
| } . i ’ ;} , ' H 'y bPaicr’ | , , i o car ‘ 
Care DACK. \\ t il cL1q ‘) ‘ Wrst eeene Olt Li) i Trae Prope ray ++ he iil 


VOUr Care 
° ‘ ‘ ‘ ‘ | ' ?* tT »*) } 1} { : he . hs >? sy \ >t | ' i ’? i | 
y : t Wiis Wile i i { iii ‘i pevats |i « Welt A VW «cl " DSRS abeee GEES 


.% . . : : 
titie Was pul in the hands of our firm—all the property that was 
} ] . } } | : } } 
bought before ] went awav—and when I came back [| ascertained 
thyeat t} "4.Ty)5 11) lop 7 th, YHroONer+_e thoy ad rel ced LV “ rylift 1? 
Lilal Liieé I bbictitiv i Jl Liat pra’) AU) Lil ’ Lic purcia l Wai pr il oe 


our hand- 


. rin] Sar ' > | . . | ‘ ‘ ay 
IS6 Q. he property was hh the name Ol NI Latta, as trustee, 


, , , , 
SOO IST [low did that happen to bi done, do you remember ? 
i 
A \I\ recgOs PCTIO} is thyert t } > f parties 1?) 1] reresf Yer 
( { , } 4 + | » if ' , { 
separating, going LO Murop adlidd tO vii | iC1C Coas and uncertain 
} | } , } } 1 } } 
of what time they would be absent, and theretore thought 1b would 


a 
a 
4 
ome 
om 
j 
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1Is9 q). It was done with their consent, at al 
, . , } } | { , 
A. Yes, sir; I do not know who suggested it, but [ suppose they 
> 3 . ; a ie : ; i. : ‘ 
did, of course. [ was holding property to the eal lustate 


. . , > > 

. " ‘7% ’ ’ ‘ . 4 ‘ »? 7 ey 2% \ ‘ tf T ‘ ’ 

Association. as trustee. in order to facilitate the transactton of bust- 
. } } — = = , ‘ ; . i Insa90e 

ness attending to it, and Lihat, no doubt, suggested the trustee business 


to them . 
100 @. It is a fact, I believe, conceded in the case that these deeds 4 


: 7 As erat | eel oc 
were hol put Upon record, through common consent, Ubtii some time 


] : ~ ri wh, ; a . a 
In Oetober—about October Bd, 1S72. do vou remember why tliat 
Was done, What th pDaomMt Ww s about Liat 
. a - - - . } ¥ F . ’ : . ] ‘y* ** , . 
OU A. Why thev were kept for some time and were not put on 
} : ‘ | , ; 4: ; = ] : 4] 
record Aas soon as the transactions were closed Was DecAause They 
& - . | Pe " - \ : ] , ‘ - 5 l . + 
did not want the PUbil to know about the extent of the transa 1) 


until they should finish making purchases. If it was put upon the 


records and published in the papers it might haveinterfered with their 


ity 
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getting other property at such prices as they wanted. 

191 @. Do you know whether these deeds were retained and kept 
off the records with their advive or net? 

A. Yi 3 sir 

192 Q. Do vou think they advised it Tell us what the bargain 
was, or what the suggestion was, or what the conversation was on 
the subieet 

A. I cannot remember any distinct conversation, but I know that 
was the reason for keeping it off until they got through making 
their purchases. 

193 Q. Do you know whether they concurred in that 

A. Yes, sir 

HE X/. Do Vou know w hie the Lhney desired that to be done? 

A. Yes, sir 
SO7 1 (). Now, y, at the time 
of the various transactions. What was done with these deeds? 
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Where were they IK ¢ pt 


+) 
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} ’ } | 1 
hese deeds were made, probab 
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A he sate or the hrm 
197 Q. Did Messrs. Sunderland and Hiullver or Mr. Stewart have 


ehanee to see those qd 


f , 

4 . . “* a +} ‘ . . Seo | .: ra ' ] 

A presume thie \ did: LiWe@V Certalniy ha a chance to see them 
r ony »¢> ‘s) ] 1 al] é ? 7asaee of ) xarith, +}, a Wa — . 
aAnV tLIMe, ANd Ail Papers COMNNeCLead WIL thelr DUSINeSS, 

( ' ‘ 

19S. Do vou know ot their lookin it the papers ¢ 

' | 

i\ | eannot state 

BAA, Dic] you ever see them [looking at then 


A. That cannot Say. They may hay e looked at th m fortv times, 
ror all Know. 

200 Q. Did your line of duties in the firm lead you to show them 
the deeds’? 

A. Oh, yes, sir 


ae 
| . . . ] » . ‘*% ’ ’ a . 
201 Q Do you know whether you ever did or not 


A. | do not know whether I ever did or not: I think Mr. Bull 
had all the papers labeled and put in good shape—put away. 
SOS 202 Q. Do vou know whether Mr. Bull had any instrue- 


P " 
flows to show these entiemen the papers 
4 . - ] » — . . ‘ —— ‘ . 
A. He certainly had no instructions not to show them. and he 
certainly showed them if thev ever asked for any of them 


re ‘> ' ‘ 4 | . . _ a . ‘ . ] : _ 
205 (). {an vou state about when Vour st rvices—] mean the sery- 
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— 
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ices O1 VOU! firm—b wan as to the care of this propel LV O] the com 
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A. I suppose immediately aft 
2040. What was the amount of the personal notes oiven by Mr. 
Latta, either individually or marked as trustee, for the benefit of 
rland & Hillyer and Co. ? 
That it would be impossible for me to state without referring to 
the books. | 
2U0 Q. Was ita large or small sum 
A. I think it amounted to—it was a large sum. 
206 Q. Was it over 100,000 ? 
A. | think it was, considerably. 
44-—188 
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r there was any trouble with 


ing the Hon-payment of inter 


SOY 207 Q. Do you know wheth 
the firm orabout the firm LOUC 
est on these rates at maturity which Latta had given ? 


- a , 
| i . » } 
A. What (dO you neal) 


Oi) ’ ] a ] ‘ 
208 Q. I mean was the firm annoyed by 11 


A. Yes, sir; I think the firm borrowed money on the property, 


1] | t 4] — . wt or = 
and mvy recolieetion Is that the firm borrowed on thelr own account. 
—— , ; ; * oe ’ } ’ 
+) ( ‘) Si iy ryt ; ‘y) } 77 ‘4 1 Lr " ) eyurey , 7 
209 Q. Was the eredit of the firm injured by the non-payment of 


interest on anv of the rates 7 
\. I think so. 
VAL (). What d 


? | : : } , ri | ; 
A. [ know that growing out of these transactions, the deterree 


~ 
es 
~~ 
_ 
v 
—_ 
—_ 
- 
— 
- 
~— 
aes 
— 


, i : onl : ] ah 4 ’ " . ,* " ' : ‘ 
payine nts, the firm did @et emibvarrassead 1N regard to ralsing money. 


Their credit was alfected. of course 
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A. I do not think they gave any personal attention to it. 
215 Q. Where were they 
A. I think in Europe and on the Pacifie coast 
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A Yes, SIP. 
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l all about it. 
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271 Q. Is Hillyer’s signature there ? 
i ‘ ? 7 om 
‘, , , ’ 
\. It is. I say Prices suggested by C. J. Hillyer June 7th, 
LS76 
pay 4b 1? 7 47 : } } ; , 4 : : 
Zé \. fell me about the prices nominated then Are those rea- 
] : ] 1 | ] . © . | 
sohabie prices, considering the state of the rea estate market, appll- 
4 A 
? ? } 7 ] ) 
( VT pie tO ae | 1] nel \ ‘ Are rye \ i} (vt) (>? cen 
s ‘ . 
. } ? } ? } ] 
\ lor that time I should eall them FOOoU NI Prices. 
yr WV) oo ' -_ afd ee hp eee 
ox 6 ) f ‘ Lae ’ ji Ut yi ‘ i VV | Lif CPHAaADI¢ Vou Lo SC il Ari i 
° ? enti 
+ | ’ t \ F 
Live prop rey 
. . | . ie 
A. None of it wassold at any- such figures: that 1s all I can say 
1 
melenen thraart 
— } j 1 j { 
274 Q. Did you make any eflort to sell 1t? 
1 rl . F 4 es ] ] : : 
\. The real estate unk was very dull; very little property 
1] " . 
“CiLIIY it th f 
= \ p ] ’ ‘) 
* ty J y (J Vhat Is Lilie date Ol that Paper. 
4 Pi +i } wi ; 
\ June 4 ; eras 
»” \’] , _ a ] 9) 
216 Q Vhat price Is put on square 115 bv that paper. 
1. SLO 
ren (). A square 100 
\ Yes. “Ij ] 
° r | ? 1] ; . 4] } = . 
d ‘ () Phat = ruddy he mueh re Ee lu Was Wwortn at Lona time, Is { 


not 
A. Yes, SIT 
279 Q. If not more? 
A. Yes, sir. i 
PSO () NOW. prey iousl\ LO that time, between the time of the pur 
chase of this propre rtv and the date of that paper, thi re really had 
been no authority given to Kilbourn and Latta to make any sale 
A. ‘There had not been. We sold one lot up in square 156; Ido 
not know whether it is 156 or not. How is that, Mr. Olmstead 
What lot Is that where thie colored schoo] is? 
Mr. OLMSTEAD: Square 156 
The Witness: Yes; square 156 


by Mir lo’ PiEN 
281 Q. [T want you to look at that Exhibit J. F. O. No. 3 again 


What is the last note made 
\ “* Prices suggested by C. J Hillyer June 7th, 1876 


S27 282 Q. Who wrote those words? 
A. Well, it looks like Hillver’s signature—the last of it— 
but it resembles generally the writing preceding. 
285. Q. Did vou not write it all except that you just read ? 


A. I wrote all that | do not know whether I wrote the last or 
the paper, but made no com- 


The WITNESS think | wrote the whole of it. That is mv 


+) 7 : lseanrce ¢15 e A 4a, } ‘> 
254 () [neludin LikOSe 1aSLLWO 11NeS : 
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° az ] te - . e 1 > 3 
Z5o0 (). I mean the words prices suggested, We 
7 F 


A. Ido not know. It looks very much like Col. Hillyer’s signa- 


ro | } ! } ; - | | ‘ 4] . -—— . 
A. IL think the preceding is mine, but whether [ wrote that last 


+) ‘ | + + . " , : a 
S7 Q. Have you seen that paper since vou made it 
\. I have no recollection of seeing it from that dav to this 
S25 258 @. Are you sure you wrote the list of property and the 


-) ia . ; ren as aoe sumeen eee at hy F 
259 (. How sure are you about the memorandum at the bottom— 


’ ,} } } a? : . , ‘ : ~ . 
A. Well. sir. it looks like one of mv hastv memorandums. I have 


} pane » ¥ 
tit? 1*¢ ope eee Tt) (>) l) i\ buig m (6 1} 1} ~ Lice Litiili | (>\\ 
“AOD () |) } +] fir? f Sn na ss } Hillver’ 
i Liit Lit th) evel Ocis clil \ Ai , Aid meriahiad an bivel ‘> 


to that. Ido not remember that. Ido not remember the date, but 
! understand that that lot was sold after this date 
291 Q. I hold mn omy hand a receipt Sig} | by Sunderland and 
flillver and Thomas Sunderland, be iring date 10th S plem be r, 1875 
we ee 


} ’ ’ ? ’ | 

- ‘ ‘ i » . . ‘or 

i il Lilie depos! lon) OF \Lr. Olmstead LO VOU KTOW ANVLIITNG pout 
’ , 
; + « »4 } lm appre tral ° 
Lne Clreumstances connected WIth the Making al i@ilvery r that 
: ' 
receipt bV Sunderland ¢ 
a 
A. Yes, sil 
ai U y) , ‘ | ‘-, ¢ + — 4 E. —_— ? ] fin oy 
1S \). lease to state them ite, In the orst piace, wnen 
¢ 4] 4 ; } | ’ ’ 4 } J, t | 
829 the receipt was made and signed, and, in the next place, the 
r } } wT: < ’ , a t | i? 
ii ' 1th) Lil lice ( rLeecrlred \ tid i 
\ lt ») + } t+ ; | } ; i ( pir t ? t} ) 
Pe | Ll Was Trek ait Lil Lif COLLICe OO VI1IiDOUTTI Sear nsread Ol Ltle 
7 > } 7 

( rhc] Oy i LG) and (; =Lree - \ \\ tT) Live CLELte =| (j Li} i f Kil- 


' 
007 ane ley) ' ‘ atta 1 ,° SET ' re eytyt = 
OOUTT ana ()imstead and Nh Latta Were Davin’ a legal CONLrOVersy, 
: sel ] : t | _ : = , . ] | 
In WhIcCh the question of the amount owed D\ Kilbourn and Olin- 
‘ . 


} } i } 4 . — ‘ 4 
stead to Sunderland and Hillver was one of the points of contro- 


vers Che balanee due Sunderland and Hilliver from Kilbourn 
and ()Imstead Was the amount stat a Wn that recel pe. had talked 
with Mr. Sunderland, Mr. Olmstead and’ mvyself, about the settle- 
ment of that matter in Some way, ih order that we might use 1t 10 
our controversy with Mr. Latta. Mr. Sunderland, as the result of 
these several conversations, came in there one morning with General 
Jettnies, I think. and went off in the corner a moment or two and 
then said. “Come in here.” We went into the back room, and 
(general Jetfries sat down and drew up that. receipt and M1 
S30) Sunderland signed it, and I drew up a note for that amoun 


he ’ _ } } 
ror Kilbourn and Olmstead to sign. which settied the account 
. | 


1 o.) —— } — ; a ae 
between Kilbourn and Oimstead and Sunderiand and llillver, ane 


Lhat recelpt was filed in the suit between Latta and ourselves. 


293 Q. Has that note been paid 
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| = ) 7 
, + y , ’ > ' 1 " ? ; ’ f 
A. He never to my recollection raised the questi 
° ; 
of ey 1 ()) ? 
| ‘ yi] ‘ vy On } tir. 
8356 so far as WI1lbDOUrNn and Ulmstead's account was cone 
al \ Charo 
¢) a 17 } " . aa i 
316 Q \\] re (Lidl ‘ tra te Ctl i] resu (Ing Lt} | ~. ‘ 
} { ) 
piace 1} TH SOT} 
. | ) tandGN.W. WI 
A i E, ~ | ie if rj ( itl spre Ana (x \ \ i 
| .-&) 
date of that receip 
=] 
7 
, py " ] 1 j } ees? \ j ‘ i | yy} t ? 
ly () s( Le] I it) ra d Vhat \ S LIIC OVUDICCL OI Y ’ 
} 4 H 4 .. + | , , , ” ; 
this rece) Ss vou u : i jrom the « ersation and b 
4h j ? } } [| a) 
\ it) ~ t ()] i . \ ele ata | i ] L] (] i (*] 
' } 
SIs @ \\V } ‘ > @ r ‘ ry Oly] 
4 P , ; 
; . } 
' ' " ' ‘ Bene! ’ r } ‘= ) } ’ . 
\ ly 4 ene Pit) SL OU! ALLUUTILI +" l Llaie 


x i ’ i ,\ Cette 5 oN 
x ‘ * ‘ 
A. No, sil ! 
#6) 4 4 ; ; + ‘ + | + | ? | t [4 
SAL ‘) iS ail It a settie tiie SUIT that itt 
} > 
AGAINST \f Lid] | } 
‘ | ; . + . ] + | : 
A \ CS, Sil | recelrpl enabled us to settle 1) eCOntroversy 
a 7 } 
tween Latta and Inilbo rand Utmstead 
6) ! : . “ ; 
321 @. In the suit pending 
P ‘ 1tig 
\ +] t ] a 
\. Yes, si n the suit pending 
‘> Po pe)D \\ : | j . ? ‘) 
So 4 Z4). Where was Latta at that tint 


remember 
v0 Q Was this receipt (WiVel) before the testin 
Latta’s Case acainst VOU 
A. Yes, sir 


*)e 4 ] : i . *7, 
324). Was this used in testimony in that ease 


SPH () | ay OTTO 1) a] ; ‘° 

A. Yes, sit | do not know whether the testimony was 
but 1t was filed in the proceedings—filed the same day we r 
it. at some stave of the proceedings 


¥<) ’ | y | } . > 
eZ \. Who was the counsel in vour ise 


\] ; } 
\. Yes, sin \MIr. Mattingly was our counsel, 
+e) } 4 } S ’ ’ 
dLd Q. Wi pave taken some Testimony in this ease touch 


interview at the Arlington Hotel when Mr. Hillver was present 


| , , . | | " , 
»>* ‘) . , ; I « 7 4 . ° » . 
perhaps Mii sunderianad, oui | ami not so sure about Subpae 
ly) <) 1) t ,* ' cur | 7 ta" ) . Os } ) )| t } tf 
Dut an Interview vetween vou and WOimstead and wali 
>») a , =. . . _ : : ; 

dod Hiilver touching the business of this concern with St 

] ; 


that took pinee ? 


i 


] j } . 7 ’ 
A. (lO hot LOINK ()imstead And | 


} 
biil cL) CVC had An wmterview.- 
, . , * . ° 
Mr. Latta was present | do not remember his being present 
yee 4 . . }] ] 4 +) : 
ole ). Very Welt: Wheel he Was not present / 


picsc 


' ~_ ; ; . ‘ , ~ 
A. Several days; we had interviews frequently there 


Prior to the time this receipt was made ever after? 


o-M 
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A. Afterwards. 
302 Q. This receipt was made on the 10th of Se»otember, 1878° 
' ~ 


A. It was after. That is mv recolleection—September, 1878 lt 
was the summer fol] ins ) | 
4 tli SUTDMICI LOlLiOW TINY 
doo @. What summer following? 
\ (s to dates I « mnot tel] anvthine 
d04 Q. When this receipt was made, the 10th of September, 1578 
was Hillver here? 
\. No. sit 
ed \ \\ ie} Was he 
SOU A LOINK t} is mterview i Line \1 Nngtol vias the Sun 
ley] perore (i COUTTS | CAI tel] Ailel look bY i] Tine ) ks 
, , 
as to the date 
36 Q. Was it along about Ji -omew here ? 
\. Yes, sir: I think the 4th of July f than t was elther the 
dor 4th of Julv: about the 4th 
Yi LJ. Whet this nrerview occurred * 
\ hey Were it the hotel two or three days Bull Mi is up there 


A think he was. 


yey } . 7 } : . 1 ] ) 
odd Had previously to that time been In your employ 
» . . ’ | 
A. Yes, sir: I recommend- him to those gentlemen as a rood 


o40 @. Sunderland and Hillver were both there 
A. Yes, sir. 


o41 Q. And you and Olmstead were there? 


» « P 4 ' d ‘Qc ©} : ’ 
A. Yes. sir: at times. I was in and out. 
‘> +) yy onl oe ¥ ; : : : : 7 } } 
o42 (). What was said, 1 anvthinge, about this charge that the 
fpr hag an ' + 4 . far an ana ‘ms an ; , : 
Wr bad made avalnst them IOF Cal and management of thie Prop- 
‘) 
erty 
; ’ | : . 
S4U) \ \s I] said. | do not remember that question ¢ ming up 
; 
aT (pit | | ' } moneert i f 1] hy ° i 
AAs lal is itis Cail ana ft f COMCEI i * a it i ijt ‘ tii 
i } x ' j } 
discuss some matters about Mr. | ta and genet ut Cts but I 
, ae , ' ’ t , f +} ryTTF ’ ¥ »} ' i}, } cy t } y 
i ivVé i mia &?. itt lon) (i CTE ‘J if if] i i bhici i j ci t j if tt? Tyié {)j 


c° h £ 
( pi? ; i}, tiny 1? ix } } + | sa. 7 
een 6 hel & iq] LO] Lii@s moa cael Hh i \ Pit Nf i i » ld 
, \ , 1} ’ , 
’ i ' . , - i} ’ ‘\ ; ’ 
\. No, si they knew the amount that Kilbourn and Olmstead 
owed 
4 rixy ; ; dé and we a ‘) 
O44 | Phat was 82,715.58 ‘ 
. Os om i] : } . 
\. Yes. sir: they knew all that, whatever the amecant was 
‘) og 4h 77 " Bg 7} } } 7 . +. } ? , 
O40 J. Che suit of Kilbourn and Olmstead against Latta and the 
WIL If a | TT) « 7 kK a]] 7) ‘? ‘ ] ()] ; ] t1" y } } : 
CQUITS SUIT O] atta agalnst WTDOUNTN and imstead were potn 1n- 


stituted in our equity court on the 10th of November, 1877 ? 
A. Yes, sir; I remember tl 
345 @. Now, do vou remember sending or causing to be sent to 
Mr. Hilly ror to Mr. Sunderland copies of the bi] 
*) 


— 

— 

—~ 
— 

ed 

ee 
—~— > 
. 
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A. Yes, sir 


S41 Od (). Lo vou remember an account currebt or an aeeount 
| iva | | 1} | + 4] } } } 
Stated, aS we would Call lt, bering sent With these | sy 
ve ‘ ‘ : ; * \ , " - ) 
probably one answer or more to Nii Sunderland 
“y } 4 } — ‘. , -_ 
A. qo not remember to whom they were sent—that Is, to whi 
Ole. 
I45 () | rey vit | y t ‘ 1} itt sent) } rial ; tha } ride iit { the ie 
+) ¢- Walt od) Ve VOUT ea COLL ELTOOLmM@TITOL CO) Cel PAL aS, VW >) Ui] i 
t | ’ » wi j , . , 
count stated, bearing date LOth O} Novem ber, ISaS. Do VOU remem - 
1) j _ »s , 
ber anyvthine about sending such an aceount or having it sent t 


\Ir Sunde riand: 
A. | WI state thisit ae brief \Ir ()lnistead hic j diseussed tfil- 


Ontroversyv with Nir latta We did not know What \Ir Latta bieacd 


“ ‘ } } } — - : ? , : } ; : ; 
written to Sunderland and Llillver. and We Come to the CONCILUSIO 


Lieal inst 1 oft Writing out aly explanation or saving at vthis 0 
ibout it we would send them a complete transeript of the suits anc 
the accounts, so that they eould see preeisely how matters stood 
without anv statement from us 
9349 (J Did you do it °? 
A. Yes,sir 
S42 oO C) Do you remember about the account having been 


F : } } . 
sent to either of them ” 


A. The whole aceount and the reeord of the bills and answe rs, SO 


} 1 } a | . , —— 
that they should bein possession of the entire information and draw 
: | ms ) ' oo, a oe 
their own Inference Trom the faets as we laid them before them b 
’ ’ } r | : ra } fe. ‘ 
sending these doeuments. Whether thev were sent to Col. Tlillve 


or to Judge Sunderland I do not kn 
Sol). Did vou see the account the other day which was offered 
in testimony when Mr. Olmstead was on the stand, dated November 
hOth. ISG, showing the ite mn tor care and Mahagemen 

A. | did 

9 Sip (). Did VOU Fecoge nize that as being the account sent at t 
time vou sent these bills 

A. That isthe aeeount of the exaet sit 
not know whether that is the identical paper that was sent or not, 
but I-think it was. I believe it was 

doo (). Assuming that that account, dated November 10th, 1878, 

which shows d the charge for eare and Management Was sent 
S45 at the time, how soon after that or where did you first hear 
any complaints as to Kilbourn and Olmstead touching threat 

charge or any other? 

A. The commencement of this sult 

oot QM. You had a letter, perhaps two letters, addressed to Wii- 
bourn and Olmstead by Sunderland and Hillyer just 
beginning of the suit, had vou not? 
A. Yes, sir 
ede () llave you seen those lately 
A. | have not 
6 Q. You do not know the date of them, do vou 
A. I do not 
oo7 Q. Very soon prior to the beginning of the suit 
That is my recollection. 1 want to state that the 


i 


+ 
? 


wane A 


rst 1nti- 


—s 


THOMAS SUNDERLAND ET AL. 


mation | had of anything upon the receipt of those letters. 
which. I think. were dated a ae 


y 
\ mated averv short Lime | rior to the commence- 
ment of this sult 
\djourned to Tuesday, the 17th inst., at 5.80 p.m 
; - j 
\\ \] | >. { | Riis, Ct Tee 
{ 4 -_—., 1 . } 
S444 \let ( ) | lst! os 7 pOovr'e } if sim ¢ the WiLTesses Were rye Sen 
the examination of Mr. Kilbourn was not continued La 
‘ ] r ] 
bli (et ic 


imstead was eross-examined by ve fil ver and 

} . ‘ 
re-examlued by Mr. Totten. and an adjournment was taken until 
t} 19] 


t ] ; \ 
‘ : iN WOUT Wiis Ores Pte i)>\ I) 
4h. 4 ‘ , VI) I] } 

A Té}) $}: Lie rT Ppos | DHeLnY rOss-eC@NXNad 1 (] r>\ I iivel put 
Tf | [ ‘ ? t ; : ‘ " ‘ y 
_— be LOSUTTITOTLY aC il i Was Trot W en ou VTi I | rejused to 
¥ ? ,?y ’ '} t ? | , »\ 7 + | eyed, + + 

yO on, Whereupon an adjournment was taken until 1 


ié ( j 
11 i +) } ) 
" 7 ' » 
\\ {~ |] PNe 4 Zz ‘ fj ‘). | » 4 
\ ‘ * e } 9 
y,i11 1} } ‘ A 
bel } Beh & Ee i ‘ itd mITLTITIeH 
} ] 
reset) { COLT TIS (ji) DOtt) - i, 


; ’ ' " 1 ‘ \ >? 
ti Wel Sieve ‘a } BCC i i oe a 4 i UkLi, it Mr. 
i > } } } | 
, ‘ ‘ + . \ ai ‘ ‘ 7 . 
hgaisto} re l]™¢ | » a s=-@ NGLTT) t 1] ] 5 i a. hil } rii¢ id) Te i(] 
‘ ’ \ " ¥ ; ¢ ‘ ; ‘ 
he direct evidence of Mr. Kilbourn, the t vi ing come 
, : 
r\f ¢t } } " ; ; ryrr? tt. +} - 
mito the Tanas OF Pialltlil f LAiisé 
‘ 
\ ’ ; ; , } , >} 1 =) 
' ' + t , >. 
itt peel 17) ii LO-11)0 A 4 ai if perth TD : eT ~ ‘ - 
i 
QAFr {) Pr TRY 
ie i ~~ — | — 
> 2 } 1} r)f i mryyi mf 
\et Ppursudal tO AGTOU! biltilt 
, ] +} 
Present: Counsel on both sides 


r. 209 —p. Mm, 
- 
> . ‘ +. 2 . es 
Met pursuant to adjournment 
> } ] ; 
| resent counsel On both sides 


me ‘ HILLYER 
o> j ies , . ? ’ " ’ . >? t } 3) | ‘ ¢ . 
Qe () OU DaVe SPOKRECT nb LIeYOI i ) S i) x fF ii ids (i square 
i i 
. & | 4 ! r - ; : 
115 having continued through a long period of tim: Were those 
i Pibk? ( ii Laata ‘4 ii — (eam 
negotiations made for t hie PUPrpost Ol purchasing yOUPSeCIVeS I 
= j 
‘ 1 4 | . . 4 *} 
for thre purpose Ol purchasing hor others, Wak YY Salt ovuners 
, » et . » + . Pye y 4 » n -F 
A or the purpose of purchasing tor ourselves 
) 1] } ] 
pe yee ©) Did you tej] t hye cConipia nants a t IS C 4 Oy} (10 you 
i ° i 
I> o 9 % = } : ' : tr 4 <7 Has ’ oe | T 4 1 | . Y ; | +} 
Know of their being toida at any time prio: » Lie] Chast 


fact that you had been or were negotiating lor the purchase ol t 


vbU HALLET KILBOURN ET AL. Vs. 
square for yourselyes—I mean, for the firm of Kilbourn and 


‘ ‘ ' } Pe : = — 
S46 A. I know I informed the complainants in this case that 


we were negotiating for the Square and had been for some 

Lime 

360 Q. You do not understand my question. The question was 
whether you informed them that you were negotiating for the pur- 
ch f oft it fo} VOoUurse Ves 

A. | do not know whether I stated that to them or not. 

O60] J. So far as Vou know, thet : thi complain LTiLS did not KNOW 
the fact that you were tli purchase rs OF that you were née votiatin y 


had been hegotlating for it for a long time. 


OED me ge ee ae ee ae 1. ee a’ ae 
et) {) luxcept OV that inference vou do not-kKnow of thell having 
' " " . . : . . 

. ,? i oran cr : , 4 4 > or f ‘ . . vo * . va . 7 1 . 
any knowledge of the fact that these negotiations were for your- 
seives 

‘ ’ ? , 1 i | f | ’ , ‘ } ] + | ; . ly» myv<yY 

(JQ TOU BK PW Ubla ever Sstatea to them that we were DUVINYG 

i * } } } ‘ ] ‘ ] } ? } . ' 
for ourselves, and do not know but I did I do not remember 1n 


. = ‘ ” | 
4 4 . +» 5 " ? t ; 
Stal ASSOC1TAaALION OF Square ty Were you thi avellt Ql Uri 
i 
ip > I. 4 F \ : 
St 4 Real ai OcIaALION 
\ ‘ , ; . + | f+» ' , ] i | t «4? mI ] t rtTti a 
i NnK bhai IS Lil¢ LPS] PpUPCHass bel We Made TOT Lilet 
] ’) ? ' c% ] 4 | " _ ‘ ; 4 , ] +} ‘ . ] ; + | ' 
(0 TIOL KTIOW Wilt be] LIS Ul)eé IPstb DPUPCHIAS* bab We haat OP tiie 
; 
» ] leat t | 4 | 7~ 4 . ; ; D ~ 
Real “Lait LSSOr >] i LiikK We acted cas i if 8 ad | Ui \I 
’ | 
. F ‘ 
Youn: LO Se] Lilab SCI re 
640. We t ¢} t { the hk estate A 
JOE XY Were \ A « vila MIC atl AVC! IOLT Lie WeCai ss Lf ssO- 


\. Yes, sir; we were buying property for the Real Estate Asso- 
Clation at that time 

dbo Q Were you act i 1 behalf of the lvieal estate Lssociation 
Lt) making this purel 


=f 4 ai 
4 —— 7 , ¢ a ] ‘ ‘ } ? ] . e i+ +? 
ASSOCIATION Was It the adutv of the firm of] IN MmvUoOUurh aA yatta, O\ 

, , , 

* ? + i + . , + . . 
reason Of their relations to the respective parties, to obtain [01 Mi 
Youno +) hiol rT)? } } . s t ? } ’ nrelk + | »? l)}- 

PLidl aS Pit 1 al ps i ¢ is CUUICT Det ( rained or to purehase thie Prap 
4 , . F "4 
ertv for the Real Estate Ass. Ligh at as iow a price as could ve 
Obtalned ¢ 
? H | . | . 
Mr. Witson: That is objected to, first, because it is calling upon 
A 
17 ] ] : } | wih 
he witness to state aiegal Conciuslon nd, seconalyv, because 
S45 It IS WhHOLLV Irrelevant to the matters mn ssue inh this Case 
and WOU! a rcrest | th) \ i? } t t ; LO! byurt LO let 
cil tit, Pe =4 et) () iif VItt) ote Ut? «hbo VW . ‘ , t 
, , " } } 
' > *f + } »? ' > >? ¢ ) i rIRG 
the court deeide whether he should answer it or no | make 11S 


suggestion for the purpose of getting the opinion of the court as to 

> } } : i ; ? . . pe ’ "Y . ] . 4 ] Cc 

the competency of the Lestimony sought to be elicited DY the ques- 
. < . * 
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property ana the profit whieh had been realized upon the saie bY 
i i | . 
4 ? o | ‘" TOTO g* _ 
the Real lostate Association 
’ rr . : F ? ; { ; | : 
Mr. \"\ ILSON he question Is obryected to for the same reasons as 
stated befor and fora like purpose the same suggestion Is made to 
a 4 
the witness 
The W wer 
war TN ESS Plane ii ime Alls We! 
a 
\ | | 
> - 
F LILLY ly 
Po Deedes . } ' . : sf 4s 
odio |. That is, vou decline to answer the QUuestlol 
’ } es rs rs ] 
\ | (1 ¢¢ ne to answer under the advise of couns iunderstana 
j } " ¢ } , ; t } { | 
i bict pi | {j \ ~ _ 
~ i \ ; ‘ »* ‘ . , i i | 
wae. () i} | \ 1] ppd cy | j t>] Deru ~ iii { i¢) ii 
‘ > i i 
« i> : ‘ a4 ‘ tay o? ’ . 
Sef averse I. { 1s! ci 1} CA ete TAD ALLE as ft] = ( itd] Sule 
’ , | j ’ } | ‘ ; { , c ._- ) 
d land Llillver, two deeds—that Is, for square Lot 
1” | j ] — . 

NI) ae ie et i «&| ay (>) Thiel iit’ OeeAalTss | | | | il} t i ot or 
| | ’ } ] f ? ,*} | ’ lay | ’ ’ ? ’ ane ’} 
ObNaiy, i LO ~~ bmg NA LeYVLTAal ana ITTelieValhll tii) Lidil ‘ Lew Ors TER.) oe 

} ° , 
> ’ ’ ‘ Wa: ? ‘ 4? - ; , ; ‘ ; . ‘ ; . 
thre conveyances themselves, lI any such are Ih @e@NIStLeENC! ag Lia 
Dest COVilcred)¢ 
+ > * 
Che Witness: | make the same answi 
) | i] 
f 
e VI; tii LLikk 
> } } ' } 1’ 
ood (). | Wnderstane rnat vou adeeline to answe!l ne aunestion 
| ; ’ r : y 7 
\ pon the advise of counsel I di 
(At att ’ rr + | ? - yA hb riturty , ; mt ts ,> ,7 3 } fey) ‘3. 
sh UTIs PPXPLEL 7 hoe Was a CONSUITALION DeLWeen C UU TIS i i Lil 
’ 
’ } rT | aa ss+a# . P ; ) 4 } hs 
defendents, and the witness was directed to answer the question 
| 
ry \V ;' WW] 
Phi ,ITNES | executed a dee o Mr. Latta Vhether I exe- 
} } +4 ‘ } F ] rir) } ) +? . 
cuted two or not GO JiOb KNOW, he Geeas Wil SpPcak r circ 
& 
} 
Serves 
sp 7 , F ? 
S| | . ; j : P - 
065. Do vou not remember executing the first deed in May, 
| | | | 
} +? > | . . . " 
then again in October executing the second deed for the reason there 
\ | T Z| ¢ } a | } ] ) t t ? + | t as f 
Was a& Gere ly the Torm oF the deed not statin: Lie TaCt Pheait 
=43) Si Buns , | ; , Ce 4] “s hes D 
OWL it Was nade bY consent of thr OWnhers Of the property 
\ j ; . ] iz —" } + } es } , ‘ 
Lr do hob KNOW hi executed two cdeecs (i0 HOt Tre- 
member anything about it 
+ | ; 4 { »iy > 4 } — 9 
> | ' (>) \\ » ys es ‘ l ae 1)! iit \\ Viel) \\ 1S mbaae (>! Square j yt) f 
& 7 
: ry’ y " = + ; i] i , : ' ‘y . : | ’ ? , 
Mr. Torren: I object to that for the same reason as was stated 


before. 


ry ©. ¢ 
. " . ¢ i. »eervsiy ‘ 
Pha WITNESS: lf was credited LO ft 


bv Mr. Hittyer 


- : ;' 
vOU (J. Was it paldi tO any member of tf 


tion Ot lt 
Mr. Wirrsonx 
lection raised before. 


Mr. Torren : I object to it for the 
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855 A. Because I think we paid the taxes and gave attention 
to the property as soon as any accrued after the purchase was 

made. 

DOW ). Was thie re ever, aS Tar as you know, anything said at all 
about that time in reference to the firm of Kilbourn and Latta tak- 
ng the care and Inanagement of thiis property ¢ 

A. LT remember, as I stated in my direct testimony, the conversa- 
tion that Wiis had with VOU, but thie date Cannot state. 

390 Q. IT mean previously to that conversation to which you have 
referred. 

A. I do not remember any special conversation with regard to 1 


,? 


ove , | ‘ ‘ | oe , - , : . 
ovl Q. Was there anything actually done by your firm prior to 
f } . } i? ™;, | } g ; { , ¢" , 1 ‘ r ri 
the departure Ol Nh Sunderlan: iO] lvurope 1h) May. ISao ‘ 
\. I eannot state from memory whether there was an Vthing done 


* . 8 
rit ’ °3 7 } 
} i vii ¥\4 
| he books Wili SION 


IIL i). Did VOUr Care and Management COMUIeEhCEe while the 

complainants were here and by Fore \Ir. Sunderland went LO 
lsurope 

Sd6 A. If there were an\ pret \ tnents to be made or any taxes to 
De paid On the property or the property required any atten 
tion on our par it was attended to by US. But at this time I eannot 
remember, and therefore I have to answer as I[ did before. The 
books will show about that 

993 Q. You havestated in vour direct examination that vou think 
the firm of Kilbourn & Latta borrowed money on the property of 
Sunderland and Ilillver. When was that done? 

A. I do not know that I can come near to it. I cannot state the 
time or the amount. [know threat we borrowed some money ; VV hie ther 
it was for Sunderland & Ilillyer or whether it was for the other as- 
sociation Cannot state distinetly. Call only Sav this, that if we 

for Sunderland & Hillyer or their property 
the proper entries would be on the books. l cannot state from mem- 
ory. Tam not clear on that question whether we borrowed any 
money, and how much, or if we borrowe any for Sunderland 
SO7 & Hillver. My testimony might have got it confounded with 
the loan that we ne cotiated for the Real Estate Association. 

394 Q. Do you now say that the firm of Kilbourn & Latta ever 
borrowed money upon their own obligations for the use of Sunder- 
land & Hillver ? 

A. No, sir; [ will not savy we did without I can ascertain the fact. 
if it is a facet, from the books. 

ovo . What were the notes of Sunderland & Hillver that were 
hot paid ae maturity, either the interest us it accrued or principal 


did borrow anv monev 


»? 
i 
} 
i 


as 1t matired ? ; 

A. I cannot state from memory ‘what notes were in default. It 
ean be shown from the books. I know that parties used to come 
into the office to make Inquires about payments that were due. [ 
think that occurred several times during the last two or three years 


} 
We had charge Of the property. 
*? > + ; : pe 8 y° ‘ 
eh (J. Is It net a fact that up to July LS] 6. every oblieation of 


I oe 
. 
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A. | cannot say to the contrary. | Can only refer LO the books Lo 
explain that and all other questions in regard to payments 


S55 upon Sunderland & Hillyer’s property. What time it was— 

whether it was after July, 1876, or before that—I cannot re- 
member. I cannot remember when persons who held obligations 
were In there about getting their pay for interest [| do remember 
Miller and a man upon Connecticut avenue, Captain—I cannot 


remember his name 

i (). Were there anv notes over 
X Hillver Upon which the ere dit rs 
he firm of Kilbourn and La 
here was a payment due to Willard about th: 
urn & Latta. That 


ue and unpaid of Sunder 
SIT d payinent ab Lue time Ol 
the dissolution of t 
A. I think that t 
time—about the time of the dissolution of Kilb 
is the only one | recollect how. 
398 Q. Why did not the firm pay it 
A. Well, they did after a while 
399 Q. Why did they not pay it when it was due, as they had in 
their hands S1S.000 that belonged to Sunderland & LLillyve rT 
A. ‘There was some question between Latta. after that dissolution. 
and Kilbourn WN Olmstead, his SUCCEeCSSOPS, 1 which that entered 
into [ do not pretend to state at this lenoth of time the 
Sod reasons why it was not paid ut that time 
LOO (). Do you say there were any creditors that wanted 
payment at that time? 
A. Ido not know. There wasa payment to Willard, but whether 


i ; 
.* . - t | 1; . sf .) iy Kail 1} 4 ° [ tt: | - . 4 - 5 
that was after the dissoiution of WKWilbourn a witta Cannot. remem- 
] 1} , — Res - — } + | . 
ber. All I know is that it was entered on the books at the proper 
} t } ; + , } t} » “yo , | "ys +> 1 oy +4 . , | 
(ates, DUT [ eannot sav whether tft Was betore or aiter the dIssolu- 
tion) 


101. At the time of the dissolution of the firm of Kilbourn & 
Latta, Kilbourn and ()lmstead took these funds Liito their Pheitie 
disburse ? 

A. Yes, sir 

()2 (J. If there were any creditors would nol Kilbourn WV ()ir)- 
stead disburse that money ¢ 
A. They did disburse it 
103 Q. Would they not have disbursed it until it was exhausted 


to any creditor to Whom money was due? 

A. I suppose they would have done so. If there was enougl to 
satisfy the claims that were due they might use it as far as it would 
vo. Ido not remember what claims, 1f any, were due at that. time. 

It is only from memory. 
Sit) LO (). If you do not remem bi r anything about these 


Ciaiins being due and these creaitors pPresslhg? now can you 
testifv that the eredit of the firm of 
. . 7 ‘ 7 . 1] : - 4 ao ai 4] , —_ 
renson of sums due DV Sunderland \ Hlillve at the tine they ma- 


tured ? 

\. J remember there were times when persons ecatmne into th 
oftice. I remember Mr. Miller and some one upon Connecticut ave- 
nue, a Captain Henning; but what vear it was—whether it was 
prior to the dissolution of Kilbourn & Latta or not, I do not know. 


yr 


It nay be that this moneyv W 
| cannot tel! 

there wer parti s who called 

Pay. 

LOD (). 


. } 
so repeatedly. 


Phat must have pee 
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is received after their coming in there 
from memory the date, but I know that 


} ] 
there when we did not have money to 


aa : ei | 1] 
Kilbourn \ Latta. DeCAaLISEe iN bourn W& Oimstead bad money al aar 
time up to June, IS7S, did th not ? 
| 7 . 
\. | sav it mav have been*®. ] cannot sav the time 
St) | fOO7 0). Tf that is the ' wry)! ] ry f 
( J ryt) ¢ i Lilatt th iif ‘ Pit Lif Vou abit LQ) Sa \ erae i 
} 4 | : ae i ° ; ——— ] , 
eredit of the firm of Kilbourn & Latta was Iniured bv reason 
} } ‘ +) 
Ot thre failure LO tTnake these Pct PICTUS : 
t By , 7 ; ‘ y 
A. ] Suppose thal IN TEDO n& Latta did not have anv money a 


| ee 
the time these payments beear 
annovanee would be all the sa 


1O7 | 
A | know there WAS A or 
probably Was Aan element thyert 


i 


’ _ ar 4 . a 
Do VOU SaV 1 -™ & 7 


LOS (). Do vou know how n 
the dissolution ot the firin in 


A. I do not 


1O9 (). Do von know how it 


A. Secured on real estate 


110 (J. Was if not secure a ( 


| I ] . } 7 a 
me due, but bad 1t SUDS puUentIY Li 
1 rye pyowevel 
4 i 
iq? 
a -— Zé sy ot ,svFe ' ‘> \ | } 
deai OF annovanece about it, and that 


entered Into 1 
kuch was due Mr. Muller at the time of 


Sid? 
(4 


A. I presume that Is correct. 


Was it not a fact tl 


411 Q 


} Wiis secured , 
nm square O67 

] . , : " } ; i } 
lal that mor-gage covered the whole 


square, and therefore covered the square on which was erected the 


house built by Mr. Hillver whi 


wood, do nol KHOW 
Sov not. 
412 Q Do vou mean 
Kilbourn & Latta was injured 
$10,000 due Mr. Miller? 


A. Yes, sir; it was injured 


ured done DusThness 1 that Ww 
: . ,° } 7 
payment at public sale in ord: 
‘ ‘> » es | 
' ? 
15 () OU had 1) ¢ ae 17) 
t t | 1 eT ek ee , t t ? 
OF the GAISSOLUTION Ol] ie | 
\ Thi , Lia _ ] 
Z . ibis ery sat \ ¢ \) CuUTTead 


remember wlhre Ib ne Was pala 
1-4 «. Are you able i) Sorte 


-,l ‘ , . 
with the property of Sunderland 


ry’ ‘ ae ‘ ] tail ’ 1 ’ 7. ’ rpity 
AA. Phat | Wiil ete.) Wael int tO sav. Dut l considered the seeurity 


whether it tneluded your house or 


The eredit of anv firm would be in 
iv, if the property was sold for non 
rto meet the abilities 
thisS1O0.000 in your hands at the time 
Why did you not pay Mr. Miller ? 
before Mr. Muller was paid I do not 
j VY bOuUSsSTNeSS Trahsa | is <& nnected 


oll 7 +*?} \ | aa . - 7P 79939 a, 
~~ ii POLIT LT ¢ atta Wiis See eas Gs 


A. | know that the DaVviments OF some ol thes men were not 
promptly made, and some of these ‘a pl enme to us to eet their 
monev. I! ean remember Mr. Muller and Cay [lenning Those 
are two persons | ean remenibe! It was no ttended to. and be- 

cause their property was managed by Kilbourn & Latta 
SOO eonsicde read it did atteect thie lL] credit 


Henning? 
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A. I do not. 
116 Q. Do you know that the firm of Kilbourn & Latta did not 


have money enough in their hands to pay this demand ? 


« ‘ 


A do not know anvthing about the amount Ol money thre Ay had, 
if they had any. I suppose if we had money itt our hands it would 
have be 1} paid 
Did Kilbourn & Olmstead have this $18,000 in bank or 


, . ‘) 


| Suppose It Was 1D DANK 


' | “eee = ee 
biS (). Do vou not know it was in bank 
4 ’ , ' , ‘* 7 j ye +t . 
Be No, =I] | Go not KNOW. he DOOKS WII! show what CGiISPOSITION 


pi «© You micah to say threat you nh olyt have used It or you 
mioht not 

\. IT sav [ eannot remember anything about those things—that 
IS, Tlie detulls as occurred at the time, b Lean answer by the books 


[ do not carry those thi gs in my head 
120 Q. If Mr. Olmstead has testified that the 818,000 was used by 


}} ‘ ] } } ee } ’ 5 
Kilbourn WV Olmstead and could hot have been repaltu ah 


So them prior to May, 1877, is there anything in vour recollee- 
tion which contradicts that statement ? 
A. NO. SIr. Mr. ()l mstead knows a vreatl deal Pore about it than 
| do, and he weuld be clearer about 1 


, % 
; 


121 (). In answer to the question in regard to Kilbourn & Latta 


“sweating under thre load which they carried for Sunderland WN 
Hillyer, | want vou to specify the time when they did sweat. 

A. Lead mv answer to that question : that is the answer | want 
to make thie answel that | vave to thre question be fore 


. ’ 
}+)*) i . ae . | ‘ . ij } 
tZwo () \\ i{ is thie re =O] ii Was =) Phil } ii) i ia' Sult A 
: 
} ’ 5 mo oy wo, 
Pr ; 4 " +* . _™ r , , Tw ~ 7 t 
‘eel IK } IVi) A () mIstead ii i Latt Ss dé i iil j d ici hel 
+ | ; " ‘ oy 77 SF ¢ } ? | ’ a ; 
tt) ; ; on pry QO} mF, ited) I bs) Wiis tt ng \ POU aA (in Sié@ad) 
} ’ i } } ? } -_ , ] , ? ' f + } ‘ 
. ’ . . } ' 4) 
© ‘el be “eT! ! (j c\ L] | ye] Sie 11] Le pda (j t ‘ ‘it | a9, ~) of { PhGAL 
; ’ , 
»a¢ ' » ; P ’ ? r) ‘ ne ' ? y 
Stl li Wii, in Hour c\ {pi} ist ereidi {] j iit) pict \ { } ‘ 2 a Mana \ 
Hlilive 
_ 2 ‘7% ] > ] se y l d . ‘ > ; » 4 7 4 ? 117 
').) \ mMnderiand «a 1] Ver flat UICuliu ivi bcd cA lll , pon 
Our DOOKS 
tT») j , i . 4 . t t 
IP$ Q. Did vou have the money to pay 1 
i + |, \ uur} thar 1 i ” } | | “LT TPO \ did 
Go ho miit?\ Wilt iit’i \\ ¢ tiita | bi ' iid yf iit] 
‘ 
~ . ? 
} . : <7 ‘ ‘ , , 
ws gk lf —f) r Would i ivVé Deen) ps | very > Llippie ~ TT) lit OF ’ TO 
; t } t 4 
e pald it, would It not 
q i? ++] } ' . \\ ] } . . ene 
\ cow S]] A \\ Po wet t i as it Was t {i | ‘ ih Con s\J Sas 
7 , ’ ? ’ 
. - - . tc) + TV \ 14 > 7 *\syf* ] 
derland & Hillyer for that amount. We paid them in labor an 
} 
y ‘> ; é , P ' } i , . 4 
SCTVICes IO] Trae (OUT Instead i pavilly Lil It Jth at F900) ~ 
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— em <)> 


I 
a 4 : . os . ; ' . ~. 
nat were your eirrcumstances 1D ] i 4 


128 Q. What I mean by that is whether you were embarrassed 


with this case 


ra 


} 


The Wirness: I was interested in a good deal of property, but 


180 ©. Is it not a facet that Mr. Latta commenced suit against 


] | ye ery ;'% 9 .ry " ’ } reds 1h y 
you to attach the turniture in vout hous to pay a claim of money 


7. P ame | 


;, ae ee lee ror attached anvthi on 
A. Phiat IS nabsolutelv faise: he never attached anvthing avalnst 


" : | ~ ° 1 7 
51 0. Were vou indebted to Mr. Latta at the time of the dissolu- 
tion of the tirm, ot u and Olmstead together ? 


\7 + 
NO, SIP. 
Pe 7 i | > i . . 2 i. . 
ter (). Did \Ir Latta ve? [1s share of this chal 
lor care and management of property 


A. Ile did. 


Mr. Witson: That is immate 


‘ial to this ease 
The Witness: I will say he did 


i 


455 Q. Sunderland & ITlillver agreed through Sunderland, in 
order to ty i you mn this sult AMALNSI Latta, to take 4 note for this 
8? 715 Instead of taking the money. Is it not a fact that they did 
that because vou represented that it was Ineonvenlent to pay the 

money, and yeb you wanted the recelpt ¢ 
SO7 A Now, It. Is possibl that that is so, but I do not remeni- 


‘> wy) ' ‘ © 
bod (). When was the sewer tax repeal d by act of ( ONLTeSS : 


Mr. Torres lat Is objected LO. The statute will show for it- 


ne 
Serf, 


ASS (). Do VOU know 
ses A ee 
A. | eannot remember the year. cannot remember back SO 
long. 
456 Q. Do vou remember whether it was before or after the disso- 
lution of the firm of Kilbourn & Latta 
A. It was before, in my judgment. 


} 
— 
} 


437 Q. Was it repealed as early as the first of January, LS74 ? 
A. I will not undertake to give the vear. I cannot staie that; 
but I t k it was. bi fore Kilbourn ray Latta dissolved. That is mv 


— 
one 

 — 
—s 
— 


THOMAS SUNDERLAND ET AT 


‘Ss ) 7° . 
138 @. When did you- struggle against this sewer tax commence— 
’ . . , 
at least relative to 1ts repeai—at the time of 1ts repeal 


. $ va) ] | , ' - ‘ , 4] : 
to get Iree of the taxes and to get reduction of the assessments. 
. — : , ‘ ' 
att < Se ss { ) lic \\ . } 4 . ll aie ale 
() ihe Board of Publi orks had appraised the property at 
7 2 P| sin _ a eo s ‘ j atin ‘ i | ao | i+ , 
CNOPDITAN prices, Whoich we protested acalbs i tilhikK they 
. - ' ‘ . {"4 , ; = - 
were revised aiterwards and reduced 
4 ‘ ] i i ~ « oie , ; ; . 
1oU @. Ilow long was that effort of your firm in regard to the re- 
faveety >} } : . } ] 7 
GUCtLIOnN OF yvour taxes, elthber generally or for Su I rhad A PLilly I 
¥ 7?) + | . ~ *. + } ‘ . } » 9 .> " y " oe > Poa 
: wns on—that Is, | Wanht to Know whether 1b commenced as early 
| fir + [. }«) 7° | | . i ; | | ms sp 
is Live 1ITSt 1 ' wuAary Sic ()] ‘\ CL) I COl ae i i ill LOO 
Ss > ee > 7 * ? 
A. I cannot savy when the people reali: the enormitv of the 
» ‘ 4 
, : : 
? , } " 3 . ; 
LaX——WieN There Was anv efiort to wet reilel 
‘ ; 
‘ ‘ . . +4 —< . 
40). Do vou me i) tO SaV that vou mad LiVvdeatltempt to wet re 
} ’ 4 — <)> ‘ — <> 6) 
leased from taxes in IS/2 and iS¢@: 
| ] 
\ | do nol l eat 1) | sii \ Wiiatl Veal | ; | rrbeitcle 
141 Q. I wish you would look at tl ) iiine the wil 
‘ : Wistl Vou Would OOK re | Liicst it Cis ereeene -F Ubi ‘} 
| ~_— 'é rir { 1? ? ? } | \’ 7 + | '\ \ 42 cr? ' 
}¢ ii OU pre QO} eLLe&rs Ahnd ser i>\ \ POT) Live WOT? STON i 
77 ‘ , , 
A. Phat Is signed DV IK bourn «a lat il 
{ ‘) y : . 
42 () Whose signature is that 
. ott. ' 4 + . ; \ % f.% ' ; rf % . ; ¢ 
A. Mi Latta’s signature Isto this one his is Novembe! Le, 
Bie. 
‘ ie 


4 4 . q i . } . ' " _ ] 7 | 
SOD he WITNESS i fis j mv fal Vrit It § qAated 
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Liat | mav ask Vou one or tWO Questions avoul hn connection 
° ‘ ; 
with vour testimony 
A. Yes =I] 
lhe witness here examined the firs LtLel J 
A _ :. 44 7 " . ‘ , > , ? , , ; ; i 
444 Q. Do you think, after loo} Yr at | leCulel prior to its ; 
} } , } ) ] — {3 F | ‘ ia ‘ : } 4 i 
qate Vou had made or were NakKING ANYV e1lOTts avaUL Vel ne Tila 7) 
‘| Py ee sy 
irle sewer tax i 
. } B 
. ' ; 4 
A. | do not remember when the sewer tax was assessed. I cannot 
= 
ti 
Stace ‘ 


[= . ri* - 1} } : *» : * ont sf ‘| , 
b45 (). Phat Is all the question- paVe LO ASK ANDOU Lnat 


. . . . , _ t 

o | P a 7- i; 4 ‘ fea iis ; + " ’ + " { 

A. We alwavs worked faithfully LO oe iS iow ah AppraisemMmeilt Ol} 
. ‘ , OCU 
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low 
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SIF. (Atte 
ri¢ tT 
We to 

. ? 
ti \). Is j 


stat 


Now look over the 
r examin 
answer anv 9 
tL not apparent 
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_ i‘ =r | \ ) \ ; 
ing “ Exhibit No. 2 \¥ sir, | am 
mune in reference to this now 
7 
to vou that vou were Incorrect 


i that Mr. Sunderlan 


NA tele Waar dekone 


MEO Perrone y+ 


Ve er te er htc pate te plinth latet dbp oe 


A. I think the only letter I ever got from Mr. Sunderland was a 


< ] } ‘ , | }] a | . = 4 e. . 
brief note to pay SOTHCDOGY Lwentv-live ({O.aTS., | boInK that Was 
. “ ' ‘ ? } ri’ < : ‘é 4 : j 

the only letter that | got trom Sunaderiandad. his savs: Yours of 


ia 


; } ; ] } } | . . } ] 
the ISth ult. from Interlachen, Switzerland, duly received. In repis 
t hye reto We ( rT) "ig pst? ~ | 4 Pre rit ot Veco! tt) yvoursell. Ve. If | re- 
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s 
. f ’ 4 } ? ] : ? 
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; i 
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ti () wk Vou LiKTYe DOW O} special mprovemenlt Laxes 
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1 i] : } ] x 
‘ 4 + » j . 
to sel le propertv Wilhout reteren Lo anv consent oF Sunderiand 
rat I | Phage 
QT Mr. ‘IT | 
‘he xa? 
O41 Jit, LOTIEN i object to that q 
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THOMAS SUNDERLAND ET AIT Oo 


7) ay ~e lamdoriand & Hille “oe 

(2 Q. Did you not represent to Sunderland & Hillyer that it was 
ee ; _ } " + os to } 
LLatta’s charge and that Latta took the responsibility about mak- 


Le 1 


wid } . » + , » * . ' —— ' | ; 
“Ge A. Oh. no: it Was a matter of consultation with the firm 
' - , ¥ 

when the charge was made. and the firm was responsibl 

\ 1? 1) Vinal ) . . L,] ] ; ] ’ ; 1. : 
f il MmVIGdual Was responsioie To) Liat (10) Lit KRIOW WHO Orig) 

|} | . , : 
haiiv suggested it lt grew out of the first conversation, | presuine, 


By Mr. Hintyer 


i7 4 ; = fOr 
174 (). In the conversation in the Arlington Ilotel, in July, 1878 
? } } } } 
do you not remember that Mi eunderiahd opjected verv strenuously 
+ | | ] > " a 4] ] } +] : . ; 
to the chara Mmadae agalhsit him | le thousand dollars commis 
} +) 


\. No: [do not remember anvthing about it 
‘wa oe ; ; : a 
tind (J Do vou not rememobder DIS Making a remark of this Kind 


, } | , , 
. » 7 he y is > { i crt) ¢ \? ree a} cy ‘ 
Do Vou LALIT K | cLThi damned p(0U) Chnouct) to pay SUCh a Charge as 


, 
t } at? 
. ri’ + . , ’ . 
‘wa, ’ ; ; .\ <* + . s* « ‘ ? } ' . ey? sy? 
SSU A lo tei; Vou Ca ididiv. ldo no Pretnenve?r ANnVLOAITNAY ADOUT 
? [ | * } ' a ‘ 
it. He may have said it, but i do not r mber if 
\ir I] T 1% :  % t f +} , f ’ + t } ;* ¢ | ‘ ty 
I [] Liihh ry ck ( ‘J LT Sil pif CUTS . ‘ Lo i. \ Licss 
: 
! } | | 
i . T } | | ( } ? 
Shialli aniswer the question In regard to square iom, and | want ) 
i i 
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! IELYI] K ijt’! arty t IrOUL TI vy i il il y | ate by 
> } ‘ . 4s, , - \ , i * 
vedirect examination vy ITTEN 
hay { ‘ . 2 ] a | | ‘ ] ‘ ; \\ 4 
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By Mr. WiLson 


= ,° : > } } } 
by (J. \\ ith re ference ro square 11D. you nave been asked as to 


| 


what you informed these complainants. Now, [ will ask you to 


i 4 HALLET KILBOURN ET AL. VS. 


state if you die 
the propre rvy. 

A. Yes, sir; I dia 

ISU (), I ask vou to state whether thev did not examine that pProp- 
erty and determine for themselves whether they would take it at the 
price Vou wanted 

\. They did. I stated that before. 


not inform them the price at which thev could have 


’ 4 = ’ } . . 

IS] Q. Now, as tosquare 156. Pid you notinform them the same 
Wav as to that ” 

y ’ ' ’ ] } ; } 

A. Yes. sir. I stated that distinetly. 

~ >) \ » } 1] ¢ | +} | ; ‘é | 4 | | 

iSszZ () Lda other property that they purchased, So far as 
’ ‘ , ’ + *7 
Votl had PLIVEE 5» ce it? \ Li) i 

4 7 

i 1 es, Sil 

‘ ' ' } 1 ] ] } c a 

I83 @. Llow long is it since you have looked over books of Kil- 
DOUrL Ww Latta 

A. Several vears 

*' ’ | } at ] 

iS \) Dict Vou hOOnK aicer the detalls ana keep the run Ol Liye (le- 

at vail ? 
falis of this business 

] ’ 
A. I did 1 

4+ ~ : 7 . { j ? } 

SOL So W) Who did keep the run of the details—that 1s, of the 


A. Mr. Bull was our book-kee } de r,and Mr. Latta and Mr. Olmstead. 
Mr. Olmstead principally paid attention to the detatls. Ile is more 
familiar with the details than clLlni. 

IS6 UJ. You have never looked al these books for several Vears ¢ 

A. No, Sir. hever did have il COOd knowledge of them. 

IST @. You attended to the business outside and only had a gen- 

knowledge of the details ° 


‘ 
A. Yes. sir: that is it. exactly 


~—> 


Cra 


ISS Q. You have stated something in reference to the complaints 
threat \Ir Lui tta would not eonve V this property LO the plaintiffs. Now, 
[ will ask you to state 1 itis not a faet that Mr. Latta objected LO 
making these conve Vahlices beeause his notes to cl large amount were 
outstanding and he wanted his liabilities and responsibilities COn- 
eluded DV relief from them before he made these conveyance s. 

A. That is my understanding of the position taken by Mr. Latta. 

Ilere is one thing that | want to say about these charges 


‘> " | 
Soo for ¢c 


re and Inahagement of property to sustain the position 


_~ 


i 
} > . + ] 4] ’ “— 4h s - : . . 
that | have taken in this matter: That 1 knew nothing of any 
complaint In this matter, for when Mr. )lmstend and I disso 
} 
| 


lved 
partnership, in the spring of 1879, if there had been anv charge or 
i¢ 


any knowledge or suspicion that there was anything to be held 


— 


against us by Sunderland & Hillyer or any account it would have 
been taken into consideration In our dissolution. As I stated be- 


fore, | never knew of any claim that they had against us of-any 
kind whatever. 


Turspay. October 31. 1882. 
\et al { o cloek }) ). 
Present: Mr. Jere. Wilson, of eounsel for the defendants, and 
Messrs. Hillyer & Ralston, counsel for complainants. 


THOMAS SUNDERLAND ET AL. 


} 


TLALLET Kin.pourN recalled Or) behalf of the complainants. 
bv Mr. HIittyer: 
489 Q. When was the Real Estate Association formed ? 
A. I think in 187] 
SS4 190 @. About what time in 1871 ? 

A. Well. | CANNOT SAY in) the spring Or Summer: 
time in iS71. I think Ii mav have been in IS70. but I tl 
was in IS71. 

Who composed it when found 


192 Q. I am asking who composed it when first found 
composed it originally ” 

A. Jay Cooke & Co. put in re MacArthur, § 
Belknap, $5,000; Eldredge, $5,000; Pierce M. B. Young, $5,0 
15 Q. Parker also 


\ heli s Parker — | had for oOLten him ae Ss.) O00 


, -— :, _ 
bd (J. Was this money that you have mentioned actually 


lng DY the seve ral persons vou have mentioned 
> i + 
A. Yes, sir 
i¢ = > i+ P 4 | . . - ‘ '% —— ’ 
495 (. In whose name was the money that was put in by 
} > | . | ] , eee 4 ‘ 4 7 ’ } . | 
Who were members of the Real estate Association Kept! 1rd) Live 
4 [ le eyevey | at ‘ im) tl byea ay] l think 
\ qonot Know how 1 was Kept Ih the bDaUuKk LILIA 


) i , . . onl . ’ 
put to credit of the Real Estate Association, Kilbourn & Ia 


2 hat ; > nannl! tinAn | ; 
Latta as trustee iMAt IS MV recollection b Is OnNDIVA MAtt 


reeoliect 
SS 16). Who had the right—I mean the legal right— 


-_— os 


) 


. ) } ° + 
ma money when placed Lr) the bank ‘ 


, , ae : : : 
Mr WInLsoNn: want to indicate In this testimon anda nave 


i i. ae , — _— = a 
pul qgowh bv the stenographe that counsel for the defense « 


to the foregoing questions and answers for the reason that the 


are Wholly irrelevant and illegal 
The Witness: What was the last question asked 
| 


gy een cy Ys ly ay "es | the +7} Ta. ?} fr ? his eh "rot ‘ ? a ate 
at stenographel rear Lilé que etene ror i] Hort-hand No 
> 7 , 
fOlLlIOWS: 
és j ] sacel ' + | YY 
Who had the right—I mean the leg: 


) , ; } 
money when placed In the bank 


Thre WHUITNI Ss: Kilbourn & Latta & possibly Latta. as tru 
[| do not remember how the che-ks were signed | want to 
here that that money was pul into the First National 
SS6 [ think it did not pass through our hands originalls 


7 


is mv recollection of 11 
(By Mr. HILLyER:) 


17 Q. Were vou the agents of the Real Estate Associati 
buy property? I mean by you the firm of Kilbourn & Latta 


n= - 


oie 
some 
] 
LiK if 


5 O00 - 


NH) 


the privil ge, according to the understanding ol the assocla- 
t 


Ld] ¢ CLs 


Sahhie 


} } } ? ; a} ; . ? . 
lege. according to the understanding of the association. to draw that 


tf 
Sici Le 


p> ~ = 
DLIIK., 


That 


Pe eee Me eens sa ‘ ve | OR ts thas og captains ee Mee 


At Lr Oe a mene nl 
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Mr. Wirson: I object to that question for the reason as stated 
above. 


The Witness: It was a speculation started by these gentlemen, 


In which Kilbourn «& Latta were LO buy and sel] and manage 


} 


property, the brokerage, and comnrissions, and then divide the 
profits. That was the original plan of operations when that S50,- 
QOO was put up, as I understood 16 at that time, and it was ex- 


pe eted thiat there would be considerably more. 


Mr. Hitntyrer: The stenographer will please read the last ques- 
tion to the witness, together with his answer. 


The stenographer read from his short-hand notes as desired. 


Mr. Hintyer: JI have had the question read to you, Mr. Itilbourn, 

together with your answer, because I wish to know whether the an- 
swer Is accurately recorded. 

S57 The Witness: We had the entire control of the purchase 

of property as regards price, location, and everything... It 


was left entirely to our judgment. 


(By Mr. HILLYER:) 


498 @. When first did any interest in the Real Estate Association 
change hands’? 

A. I cannot tell, but I think the first time it changed hands was 
when Judge MacArthur sold out. 

499 (. In December, 1873, was it not ? 


} 


A. | do not remem bi r the date. | cannot state if as such :; | do 
not remember. If that is the date it is correct—by Judge Mac- 
Arthur. 

OOO (). Prior to these*sales — the firm of Kiibourn & Latta you 


know of no charge of interest in the Real &state Association, as | 
understand it ? 

A. No parties had sold their interest out. Wewere not—whether 
it was that time or after that I do not know, but I complained that 
they did not carry out their arrangement about a division or one 
thing or another; whether prior or after that I do not remember. 
[ know the thing twisted around some, but I know of no sale of any 

Interest prior to that. 
SSS oUL Q. How much money did Judge MacArthur pay into 
the association ? 


A. I think 


Mr. Wirtson: I object to that because it is irrelevant and imma- 
terial. 
The Witness: I think 85,000. 
Mr. Wirson: I object to that question because it is irrelevant and 
immaterial, 
(By Mr. Hittyer:) 


502 Q. How much did Mr. Eldredge pay in? 


THOMAS 


~ | 


Mr. Wurson: 


I object to ft 


NDERLAND 


> = 


oii 


« 
‘ 


ind for the 


reason, 


. ; : ; ; “ is . a. > } . j . . : . 
reason that the affairs of the Real Estate \ssociation are not in- 
- . , . ’ > : ,* : as F . } . ? . ~ i 
volved in this pending litigation and have no relation to it what- 
ever. 

riNt \ 8 8, » ° } rs} sy 7 } » = , } 
fhe Witness: I think Mr. Eldredge originalls put in $0,000 and 
afterwards S?.O00 
j -_ : » * ; 
(By Nii Hin 1 ER 
a .y , : a y . ‘ } - . , ; : : : i 
005 Q. Why did vou charge Young commissions when you pur- 
: <} } 7s . Fos . ' 7 4 " « ° 
chased property from him for the Real Estate Association ? 
> : . . } ae : i ’ 7, ; 
A. Because we were entitied to ll und rour arrangements \W nen 
= : | ’ , . . : > 4] 3 i+ . be . . _ ] P . 
buying Up property ior the association we were entitled Lo get oul 
brokerage sand commissions 
( < ae ee eo 9 r 1) : 
SS OO4 (J. Do Vou understand that question - Will the sten- 
~~ en ps ae 
O2Taphel pleas read 16 to the witthess 
rn a ae oe ities l¢ a a eee ee oe 
[he stenographei read from fils short-hand notes as Tollows 
a a 3s 7 ] - 1 r > . _ ' > ] ' ’ , ' ‘se 
\\ 11 \ Gid you chara Yo Ine commissions when you purchased 
property from him for the association ? ” 
' a . 
ry sd ’ | ° , 
Che Wirness: Mr. Young paid us our commissions, which we 
’ } } 7 
were entitied to. fo sening property 
~- y) oe : , } ‘ } , ¢ 
OVD Q. Why did you charge him double commissions ? 
° , ° } ? f 
Mr. Witson: I objieet to that questi beeause the affairs of Mr. 
Young with the firm of Kilbourn & Lutta have nothing to do with 
bs ana _ lev ipralawan?t ¢ 4 
Lhis ense and are wholly rreievall LO Tf 
yoy ' | } ‘ 
Mr. Hittyer (to Mr. Wilson i will have you get the objection 
] 7 } oe 4 | . pa ’ - : a 
GOowh., ana now Witli Ladd Libis Oo the ques i] (FO, TCss (7 the wit- 
. . ? } ; } 
ness [ understand Irom the testimony ol Nir. Olmstead that » pel 
Celt. Was charged Upotki Nii Youne 
’ } } rm ] 
A. That I do not remember anything about 
Pp ay . . . 1 } } ; ae . 
SU0 UGH |. OF course, IT 1t Was Charged you Know OF ho pecullal 
reason why a should have been ChargeG i 
A. No, sir. 
, * } * , ’ ’ , 
Mir. Witson: I object to that for the same reason as above 
j Ee . . =— > 
(By Mr. HILLYER:) 
— 4 . 7 5 | . , > , . 4 4 : . 
07 Q. Did you consult any member of the Real Estate Association 
} } ; } - - (> oe - , me ii 
befor MaKING the sale of the square lob to Sunderland and Hill- 

, : = ; ) 

ver: and. if so. whom * 

Mr. Winson: I object to that for the same reason as given above. 
rie] , : 7 } — ; Vy ere 1. . 
The WITNESS: | go not kn VW that COnSUILEGd ANY Oni | now 

. ‘ } 4 . } 7 wl OP An ’ 

that | told Crovernor Cooke about it, and Lian Vii Ie areage, be- 

Cause he Was Ill the ofthee nearly every qday. and manyv ol thie othe rs 

: } ee } . } t ’ ’ 1, ’ if 

were nh, and | told thie mn. | Saw them almos every gay. il 

, ] - —— . . ] . Sd ] — | ? } +x tir 
Isldredee was here at the time [ told him I do not know. 
.: -— . , — 
(By Mr. HILLYER:) 
HOS ¢ (;overnor Cooke dead, is he not 
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A. Yes, sir; Gover-or Cooke put in half the money in the Real 
estate Association representing that 


’ i 
- 1] } , ] | 
O09 Q. Did you ever tell Judge MacArthur before vou made the 
] | 4 ' . : ‘ ‘ 
Sale that you contemplated making it , 


SQ] \Ir. WILSON [ obiect LO that for the 


Same FTeadsot. 


(By Mr. Elinityer:) 
510 (. Did you ever tell Mr. P. M. B. Young abot 
\Ir. Witson beet to that also for the same r 


est Tt) 
\l) 1] | 7 | i ’ rr : } ae fit . ‘ 2 at s of 1? . a , > 
ii [I] i] i i j ii Vol Sit titi flicifh ( L52iS VUDICCLILY YC 
7 , 
Craily, li VOU pieast Oevery question it Will Save the necessitv ol 
} ) . ! " ' } 4 
repeating the Oobyection lt will stipulate that vou shall have the 
ao eis aS a. ; ee aS - ' one aes ie 
right to object to any question | putatany time, on any ground 
| ' [4 4 } ' . } ;* ~ 
Mir. Winson: It is stipulated, then, by and between counsel for 
i ‘ 
] | } } ) } 
¥ ’ ) ' ? ,* " *) 7 T 4 y> =f ye 
the complainants and counsel for the defendants that, for the put 
4 s 
' , Se ‘ _ 
' ‘ Be | ¥?) » |} t } " . sy f . | sal " . ‘ t ’ ‘ ' 4 4 
Ost Vi SAVING Lildie it) Liat Mattel {)i likly LUC S PmIOIV. Cae iJ aha 
: 
1 ru + ' i 22> +1) = momo? ‘ . "eyY : i? tT, j | | = , nit ‘ 
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‘ : ! af t ‘ } } . ' ’ ve ¢ *s ’ yarn ft f " | ¢ 
as bDeIne oblected to on all grounds excepting mere matters of form 
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The Witness: I do not know whether Mr. Youne was about here 


me 
at that time. Whenever he was here he knew of the trans ‘ 
SOZ ACUI ns of thi issoclation 
(Dy Mr. Hittyer 
511 (). Have you any recollection of stating to Judge MacArthur 
or Mr. Young, before you made this sale, that you intended to 
make it’ 
A. I do not know that I did. I do not remember anything about 
it. It took two or three days of negotiation about the sale and they 
may not have been here 
D12Q. Did you tell Judge MacArthur of the faet that you had 
made this Sule ane the ferms of} the original purelh Ise 49 (| t hye seule 
before you purchased his interest, in December, 1875 ” 
A | pres ic SO i do not remem ber invthine LOouUul do 
not remembver LT) \ Spe » | conversation bit Wh) nevel thy se mem- 
bers cam round they knew all about our office (of course, | often 
saw them and they Were Informed of tye sltuation is 
15 Q. At what time did you purchase the interest of Mr. Young’? ( 
\ | Calli State thy CLiite sir ” 1 
old i, [lt was after thre pure! ise oO} Judge ViacArthur’s Interest ” 
\. That is my recollection—after the purchase of Judge Mac- 
Arthurs interest 
915 Q. Do vou know whether you vourself said to Mr 
QOS You I OF Wile Lhner irom any otnel soures ay knew of thye fact 
that yOU had made this purchase and sale of square 156 and 
the terms of the sale and purchase ? 
ead 
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same answer to that as to the previous question. When any of these 


gentlemen connected with the association came around the office 


A. | remember nothing special about that. I can only make the 


they were informed about the situation of the association 
~ > , . . . 7 . . " 
DL6 () Was lf niece ssary ror the nvm QO] Kilbourn c\ l.atta.in Orde 4 
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tO DUV a plece OF property for the association, to consult any inem- 


A. It was not necessary at all 
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> } 
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, } 47 a 
: | ‘ ¢ ¥ , 7 ? ? + . . . 
\. I eannot say anything abont th es when they sold prop 
erty 
519. W | tl 1? 
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927 Q. Could you mention any piece of property that was bought 


through the firm 
tion after June, J] 
A. cCahnotl tat anythine about IL aS Tar as dates are Cohl- 


ot 
Sf? ¢ 


a 


I *, 


i¢ {* * 3) 1 . . ’ yi. ; ‘ ’ ’ »? » ’ ’ 
SONG) oZao J. Can vou Mention any otnet property 
* i A, * 


A | know there was other property hought for them, but 


A Nm ii i j 
a. wer aint . : ; } 
whether b re or afterwards [ will not attempt fO SAY. In fact | did 
] : PP re ] : 3 ; — ra ' 
not remember when square 156 was bought until I was refreshed the 


529 (). What price did you pay Judge MacA rthurtor his interest 

A. I think we gave him $5,000. 

900 Q. That was exactly what he had put in there in 1871, was 1t 
not ¢ 

\. Yes, sir: when we bought him out. I do not know the date 

Jol Q. What did you pay Mr. Young for his interest ? 

A. |] think just what he put in—that 1s, I think he put up a note 
for his inter ind we paid it back. Ido not think he put in any 

That is my recollection of that transaction. 
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532 Q. Between the date of the first purchase by the Real Estate 
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Assoclation rLbLCd bile i Gra © IS, { nad there been any oss made and 
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A. There had been a large shrinkage 1n values. If do not 
Q” ' ee oe, —— } - —s ' 
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, | | “ — 
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weve) ] . F 4] f 7 oe Py A 
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Judge MaeArthur I think he eame around and offered to sell out 
his Lhite rest Lust Hdd OO] DULtLnge Mm AnnvVvV More money. hat is NV re- 
aaa V1 — P ; 
eolleetion of that d Mr. Youne did the sams 
= <¢> 5 — 
\ *1 "| 4 . 
SE (J \I j . a WW ile i 1)] ()] to thr Is Oo } :) ra rN is;4 
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\ Pha Ceili} Sil ene CANnNOtSAV Wllat property | 11 \ Was 
; 7 ‘ 
sold during the time you mention. 
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od CS, ( ili VOU Sa { CWas H SALC CO ayy\ property ry \ an ASSO- 
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ClALION E€X¢ Square 100 
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i A 
| : 1] ~~ I 
Cahil Sal \ i 4 i Wii l | Vou Can Cail WW) attent On to tilt 
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purchas © }) 1) t\ —| moO Nob remenrpel ANVUTINY 
] Deni | ] | , 
AVOUT thie Ma ibiv can remember, but I do not remem- 
ber now about any prope! 
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iarge the property at its purchase and what did you do 


if was sold 
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()lmstead, and | stated Sugostantiaiiy the otner aay When prop 
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j + } . ] } 4] i> ! 
erty Wis purel Led | was charged to tlie AaccouUune of the men! 
4 ‘ ? \ j > + 3 ’ ] ] od | 
JIU § SLaU le ,SSOF it1O] and wheh 1& Was solid they were credited 
1 1 } } } . 
? | ¥ 
with the proceeds It is all duly and properly entered on thi 
i 
r } 
DOOKS hie TT TITS i] ~ yr Tron =<Lit?s Were invested it) oth } I< 1 | 
{ | | ’ 
estate Ior the associat I) 
heer <amination by Mr. Hintiyei 
aof=ai> 4 - - \ i i] } 
73 Q. Have you iccount In your DOOKS that represents the 
|? ] I< i oa il ‘ : 
ateres tla Lf i Sty { Pil 
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\ | have moO Doo - 
7 
~~ — } 7 
‘ . ‘ + } + 
74. Was there any account of that kind in your books 
\. Yes, si 
- r 4] eo boas 
575 ]. In the name of the Rea! Estate Association 
4 } } 3 , »? 
i L. . ‘ ’ ’ " t sy} ,? , *% 73 ? 
A. Yes. a. WILT) Live bali Ui CLALIC LI Kilbourn. Lrustee 
~~ = P" ‘ | } ] } ? 
f } sit ‘ ; ¢ |} ,° ¢ ‘ ' 4 Wa’ 'v ’ + | bs rig | t } 
EO VY state whethel Liere Was ah account Dy Lilie Tae O| Lie 
+ } . 7 } 7 
4 — ; ' 
LCal Stal Lt Re leit morwhnether 1b Was an account DV the hame Ol 
Hlallett IKalbourn, truste 
, } ~~ i f , bret 3 ' “7 ARAN | i | 7. f «ce JO 
A. \I VY recoliection IS thatit Was an account vy the name ol meal 
estate Association 
> ' . 
By Mr. WILSON 
OOS ys, C) R al state \ Meatior rr Hall tt Kalbe rr rizaft j 
e edd d <- Were e Mtlacte AASSOCIALION O} aiiett Vlivourn, trustee 
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Bw ? , ‘} . } } g 
A. Yes, sir; the same thing. 


by Mr. HiLiyer 


Ilan : . 4 re F 
iO Y lave you access now to that ledger account 


‘\ have not Posse ss1on of the books at a 


- | 
since | left the firm, several vears ago. 


— my ga) . a 7 , @ 
div J. | HIsexamilnation has taken 


O80 @. And Mr. Olmstead has the books? 
A. Yes, sir; Mr. Olmstead has the books, and is present, and can 
speak for himself. 
oS1 q. What loss did the Real Estate Association ineur prior to the 
Ist of January, 1s74? 
A. ecah re member one piece of property that Was sold ata loss. 
582 ]. Where was that ? 
A, That Was a lot we sold LO General ( rrant, up al the junetion of 
Vermont and Rhode Island avenue-. 
O83 @. How much was there of it ? 
A. It was quite a large lot, between 20,000 and 30,000 feet, 
902 IL should judge from memory. 
084 Q. How much did the Real Estate Association pay 
for it? 
A. That 1 cannot remember. 
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? ’ . 6 7 : , - . | . 
structions as to payments of special taxes, as also the general taxes 


The Board of Works have issued some $2,000,000 of 8 % certificated 


In payment for work done. The certificates run J, 2,5,4,& 5 vears 
and ure ree val ie In payment fol special taxes, Year ior vear, iid 
| 
these » }». cts are TiOw selling lor So) to JU ects. on the dolla With 
probability of their soon reaching about 95. We can buy them to 
use In payment of your special taxes Ifvou so Instruct us Lieu! 
. . : * 


+ , ; ’ ' } ' ‘ | 7 ‘ ) y*f 
estute has been very quiet this summer, as the eitv has been deserted, 


, | } 
E prices are armn nyc, IL IS rich] FtOoOpiIcKkK UN Many I); reals srey 
i 
| | . Be : 
arts house isabout e mpleted outsids nd looms up likea eastle L hae 
i 
) } Ft A. } , 
British minister has contracted for building his. and t! reat work 
hopiapesaa . ge Nigiaatf3 < i Regie! 
with the hopes of vetting it under roof this fall Phos. Williams (att 
.] . ‘ | ; ] : . ' 
een’l) home is about completec. Shephard has covered thi 
()-)*> ; Pe {- ; ; ee ee —- } , / ray} 
4 pay entire square (where | am building) with brick houses. ‘Thos 


Derby bought the north half of the ‘Sisters ” square | L635 


. — = . } } 

ior (0 ects. pr sq ft.. and. the Sisters ire going to bulid a larg 
4 ; ' 4 ‘ > £ : } } wry l) oy 

building on the Conn. Ave. front. 246 feet in leneth., and will im- 


prove the whole south hall of their Sqr. The I) ch minister has 
not bought Zadine’s property. The Prussian minister has returned 
from Berlin and the newspapers report that his gov't has consented 
to freee 1 of a new residence hereon the hago sight; — 
ful, but will know more about it in a few days mee veges 
cement naan with wood froin Cirele on Penn: pi upto RSt 
P St. 1s being paved from Cirele to 7th street; () pe" Lt ists. preave dq 
from 7th St. to New Hampshire avenue; 15 St., from Mass. Ave 
to boundary sit and iv St., Trom Circle LO Boundary ; ZOth & 


| o , oe pe ' a3 
eets are also being paved from Penn. Ave. to Boundary St., and 11 


>] 
} 
t 


ems as if about every street Is being Improved. pice =eC 
tion (and city for that matter) is pene sewered and w;: r and gas 
pipes laid. In short, the Board of Works and Gen’ heinas “re 
rapidly making Washing 1) thre t Hnadsomest Cle I (meriea lt 
is understood that Senator Conkling 3s in with J rsoil 

924 the purchase of sq’r 139. Hope it is true 


We consider real estate property better to-day than ever 
before. 

Mr. Latta is en route home; due in New York next Tuesday 
Ilutehinson & wife sail for Europe to-morrow on Stm. Adriatic, to 
be absent 35 months. If this is not too large a dose for one letter 
write us and we will give you another sup] 

With kind regards to all, we remain, ruly SS 

-ILBOURN & LATTA 


Met Ol) this.the St 
and ¢ 
usual 


} } { ‘ Be , 
1 day of MIareh. ISsSYZ.opursuantto adjourn 


Wain adjourned until to-morrow, the vtb inst., to meet at the 


{1 

Met pursuant to adjourn 
at the office of Shellabarger and Wilson. at o o clock p. m., for the 
o Brainard A. Warn 


- 
— 
aoe 
~~ 
g 
—_- 
— 
~ 
.~ 
-_ 
~_ 
ow 
ts 
i 
— 
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purpose OF examin 


Present: ogee cee so r & Ralston, for complainants; Mr. 
a0 0ClU ars Totte n, Mr. Li: 


—s 


a 
a a 


‘ 


THOMAS SUNDERLAND ET AL. 39) 
Direct examination of Mr. B. H. Warner 
Brainakp H. Warner, being duly sworn, testified as follows 


By Mr. Torren: What is vour name and residence ? 
A. Brainard HH Warner: my reside nce 1s Washington. |) $ 
(). What 1s your occupation 4 


A. Real estate 

L AJ. low iong have you been « ngage din real estate ? 

A. Since 1869. 

>. Are you what is known as a real estate broker ? 

A. That is my understanding 

(). Can vou detine for the benefit and information of the court 
what ti real estate broke I is In the citv ol Washington—what it has 
been in this City since 1S69 ” I want to know what a real estate 


} Y 
broker does. 


pa 11; — } ' :' 7 
A Well, selling reali estate, attending to the management ol prop- 
. , 


erty >; renuing property forms a iarge part al the business. 
X. : . = Ss ; . ;' ; : 
£76) e) iF, W hat 1s the PiIOCAUS OVerTAVNMA? Ot COT) lucLIng Liat DIS] - 
; , ° ] ] ° 
ness—ol securing property for sale Do you make a list of 


' ' ’ . l. ; aol ; — mi 7 aia de 
property tor sale and Keep a memoranda on Vour DOOKS, Xe. . 
A, Yes: al] prop r 


} . | . . 1} 
REED a record of, advertise it, and make every exertion to sell It. 


i 


Vy that real estate agents obtaln control ol they 


—> 


* 


> res% , ’ } } ° : 
% (J. l‘o Wilotm to you [ooK USUAILV Tor COIMMISSIONS 
yoy } , 1} ' ! ‘ } 
) i» ae , > Warer ; "” } ‘ Amis Ve Tete" ; 
A. Well, we iOOK to the seéiier, Ubiess there 1S a speclal agreempeLnt 


| | | ; 
¢ , , . bagxril so? 
that the buver shal] pay if 


— } } . 7 , ’ , } - : ? 
i &. Do not real estate brokers ever charge both buyer and 


1] . . ‘ . — | i > ; y¥ 4 . } i . . fy ‘>? . : 
seller COMMISSIONS Or fOOK tO DOT DUVePr and seller Tor COMMISSIONS 


’ . : 
out of the same piece of property 
. . I : _ e | . 
A. Not unless there is a- arrangement to divide the commissions. 


ws 


rey ‘ ‘ = : ' 
ba \) iy 1) if requires the COmMserL! cyl ail marci e 7 


4 A a 
: : : 
A. It was somewhat aetive—in act, 1b was quite active, 
| 
Q»)” af : ; ' ' ee , } ‘ — , 7 —_ = 
a Owing to the lmprovements ana proposed Ln prove ments DY 
A > 


] » ] 3 r ] 
the Board of Public Works 
11 (). How was the real estate business in the northwestern part 


a i ; ; , 
’ = ‘ ’ ' ae | ; 4 ‘ ae ‘ ' ’ 
of the citv, compared with the other localities of city, as to the sales 
} so 
of real estate 


A. Well, there were a great many sales then, but they were made 
principally by one firm here. [| sold very little property in that 
section at that time, being just a beginner in the business. It was 
mostly sold by one firm 


12 «). What firm do vou allude to’? 

A. Kilbourn and Latta or Kilbourn, Latta and Olmstead. 

13 @. Were vou acquainted with the business of Kilbourn and 
Latta during the years S71, 1872, 1873, 1874, 1875, & 1876? 


A. Only by hearsay and what | read in the papers as to sales 
made by them. 


392 HALLET KILBOURN ET AL. YS. 


‘t you? 


— 


you fr quently met, then. did 
A. | had ve ry little to do with them. 


= # . , Son oe : on I 
as Vou know. conduct a iarge QO] small 


lo Did they, so fat 
business or an ordinary business ? 
928 \. Well, L suppose thev conducted a large business. 
16 Q. How did their business compare with other real 
estate firms of the city ” 


4 4 ; ; = ] Pe | — “— by ; ' 
A. ] suppose thev were leading the business at that tim«e 


17 (). Llave You ever had the care and management of real estate 
since the beginning of the improvement of this city ? 

A. Certainly 

Is @. | allude 1 to the care of property, as to the assessments 
avalnsi it. as to the Vali ition 3) the bh yard of assessors. the Works of 
lT provements pout a ‘&& 

A. IT never had special charge of any property that gave me su- 
pery ision of thi lmprovements except My OWn. 

19 YM. You have a great deal of that? 

\. | have som« 

20 (. Now, Mi Warner, | want to put a question to you of a 
mrenera character, and if you listen to itas I dictate it to the stenog- 


the owners of real 


: | > . —s , 3 . . .* " " , 1 
estate In northwestern part or the eity ol Washington, which 


Pugh : ‘ 1)... 
real estate was worth about aoVUULUU and which Was practically 


. . — j 4 . " | 1 ')} 7s °% . a c 
improved, the title to Which was 1n one of the firm of brokel 
On ~ — Die — _ =e ae ; his : ee 
ILD as trustee, and that such trustee had given his Individual 
4] ‘ | , re » £ 
notes to tt extent of many thousand- of dollars—say from 
ae tes ’ ’ } } } . } 
t 4 ’ , +” ‘y ' »* . +’. a : » Fey t 4 © 
hityv to seventy-five ol one hundred thousand —and that ee thi LaAttel 
fe ’ —_ , I ° . . ; my ; 
part Of 1o¢z those owners went on a Visit or tour to lurope, leaVINng 
} P ad a 
the real estate and all 1 tters connected with it to be carried on 
ana ranaqgad ‘| +}, Grn ff heanaban FP ashinh tha dofa . tc were 
alibi Theaihlia i i b1©@ Tittit O18 OPTORECPS OL WHiliCthl Uli keleChnaallt Cit 
} 7] <i? | i] sae > or - + eee } . *% ? 
menibvers, ane Lobat the said firm was obliged LO Carry aiong, OFT to 
} } } } . > } 4 q : ] . 
Oi procured LO be carried, dishonvured PFOULISSOPS notes for targe 
} , , * + | ‘ _ >} + + . + | iz? > ‘c ® ts ] ? ,,?° —e. 
sums, ror the payment of which those owners hnegiected to Provide 
‘ ~ . 
| ° } ° . " 1 
—— ea 2 ' = re } . P oe a4 . . ’ 
COntTrary ind in violation of then agreement with the brokers, 


— 
and that the credit of the firm was therebv seriously injured, and 


they were charged with the duty of guarding the property from 
depredation and injury during the progress of improvements of 
public streets during the latter part of 1872 and during 1875, 1874, 

IS75, and part of 1876, and to watch the assessments, both 
YoU Te ))¢ Li (| Sp al LO appeal verre thre b ard O] apy ils 


; = : , > + | : eien a ats *\1 ) +] . ’ ‘ ‘ > i] > 
kor equE ne the vaiuation put upon this real estate, colieet 
ul i , , . > " eu? , 7 . +f , . } : . i 4 
ANG APPIV Assess its growlnge out ol sald property, ana menerall\ 
‘ : 
to do and pertorn: such acts and exerelse such care aS might ve 
™ , . . ’ 
hecessary ana proper for the protection of the property and the 1n- 
i } i } , } } } } ; } 
terest of the owners thereof. and that sueh brokers attended to the 
payment Of taxes ahd general 
} 


\ 
-eeke rs VV hnores try, thy, a ferred AVI OTIS oft t | reg] efyfea and 
aLaitta = « ‘ SaeaG' i A il lel rret pe 1) 1] i Lite Cail c LCALU, CALS 


— 


:* } ’ . 3° . . P 
Imade regular reports to the owners of the condition of the property 


and the affairs ot | 
be needed from time to time in and about said property and notes, 


and that the said brokers were not allowed or expected or able to 


rese oWners and the amount of monev that would 
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: ’ Py ¢ . . . ‘ ‘> 7 : : ‘ . ’ 
was It, &e., in 1872, to purchase property on a commission, as well 
} 7 } ae } 
| 


as to sell it, if so employed or if employed for that purpose ? 

\. Certain! 

37 (. Have vou ever, as a broker, purchase property upon com- 
miISSIOn 7 

A. I never was fortunate as to haye many such opportunities. — | 
have sometimes done i! 

(). What was the regular commission or brokerage In an ordinary 
transaction for tl ile of real estate in LI8s{Z 7 

A. I think it was 5 per cent. on the first $2,000,5 per cent. on the 
next S3.000, and 21) per cent. on all above 85.000. That was a figure 
{ ] . : | 
ixed by commo 

134 Ni LOTTIEN 
If an owner of real estate should put a piece of property in your 


handsand tell vou his pricefor that wasS10,000, and you found 
Oy) | out afterwards that vou eould sell that property, or Fol Infor 


ok ee ee _— : 2 3 , 
mation which led vou to believe that vou eould sell it fo1 


» | POOO. would there be anv ovrection 1h vour DeecOmMmIng the buvel 


S10.000 for the purpose of selling it 812.000. the man 


his own p 


\. Well. if t! wher should ff STO O00 94 hi rice and 1S 
f | j iif COW TI d S15 uid i}N , I fr j as 11S price and Was 
"1° ] , y ’ : . ° ° 
WililIng to take that amount, and [ knew of no special OpPporctuniteys 
P -. . 

{ } . i ] : ee% | _ + ™ <5 - ; | | | ; 
Ol obtalning a larger price, DUEL Was WING to take the chance ola 

. . } ' ‘ ’ , YY | 

. ‘ oi ¢ ; ‘ ‘ ,\ » ¢ all Yan P . P F +. ; . 1? 7. & 
risyne marKet, thesame as any outside purchaser, and had the money 
? } | ? ; ] . ’ Fy ' 
tO llives See LTO Ol mto MakInge. the purchase mIVSell, UNLESS 


; , ’ " ; . 
> o> . . bean 1, ~s,etriwe 6} *a% , «yy " ++ 
the owner was guided by my advice and supposed I was treating 
: = 


his property the same as mv own. 
i . : 
So () {| nn owner oO real estat should pul prope rtyv into your 
} | ’ + } ? ¢ . 7 ] . { Be } 
hands IOr Sali Ot) | CSL terms you could we LO] bim, and vol 
] = «ee a] j ye ie 4 41 i 
SPOUT tell him aera Vi lL Would DUN a yvoursell ror sale purpose >} 
] ; } } } } } } ° } } 
serie im tO somebdDodyv els Bane he should agree to it. would there 
phibige i t is ' ‘ i ch abla ii H i Cagis i BUe si i i 
| ’ 
Lye 11) 1 mHecltion to tt 
4 +) \ \ | ‘ " . ld . . — 1] } — 
Je \ hmv, O1 CPLA Oh hot hie Wout KDOW all the hacts ae Lilie 


CaAse then 

89 Q. Ilow could a real estate owner bri 
ra | broker ior Sal and that broker buy from the customer without his 
knowing it, provided the owner made the conveyance to him 
Could not do it, eould he’ 

A. Well, he could substantially do it by havin 
person. 

JU Q We could not do it, however, if the deed was made to the 
broker himself? ; 

A. Not unless he represented it was in trust for other parties. 

91 Q. It is an unusual thing for brokers in Washington to ob- 


—— 
< 


tain commissions from purchasers of real estate through them, is it 
*) . 

\. Certainly. 

2 Q. Real estate brokers rely on sellers for commission ‘ 


A. Asa rule. 


not 


‘ ) 
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1. When a person p 


’ 


re-sell 


{ ] 


- 7 | ee ia | > i 2 . 
s fimself at a brokers othee vou are 


AQ] 


willing for him to buy—is that correct ? 
A. Yes, sir 
#4 Q. Rather glad to see a purchaser come in? 
\. Generally willing to receive him 
Oo 95 Q. There are always plenty of sellers and rarely plenty 
ft purchasers—lis that not so 
\ When the market has fallen that 1s the cast 
Qi, 0) Is that so now ” 
( 
A \ tso much as it Was 
97 (). The sellars are more al int than the purchasers, ain’t 
thie 1 4 
\. Well, sellers are stiff their prices, but the purchasers are 
becoming somewhat numerous now 
BAINARD W. WARNER 
An adiourument was here taken — further notes The further 
iking of testimony in this cause will be « nued 
\\ \I ‘e ( i LS. ie Laide 
\\ LSHTINGTON T) { (Jet 17. LSS? 
SAMUEL Cross, a witness on behalf of the de dants, beine dulv 
Sworh Lf stifie d a o> | | OWS 
By Mr. Torres 
| (). What business have you been engaged in for the last ten or 
fifteen vears ? 
hood A have Heel a thie pDroKkerave b SINess and NSUrAahnce 
busines 

2 Q. Have you had any experie: n bu ind selling real 
estate in the eitv of Wash hneton ¢ 

\. Yes, sir: | have done some 

> ). Were vou enoaced in the HOUSTINeSS TN Che Was neton * 

\. Yessir 

{(. Were vou here during the administrat ft the Board of 
Publhe Works during 1871, 1872? 

A. Yes, sir 

7 ; — . : 

od J. Do vou know the defendants Kilbou) Lal i] (Jitm- 
stead ? 

A. Yes. Sir, 

6 @. How long have vou known them’? 

\. I have known them ever since they have been in the eity 
Phat was about LS69 or 1S70. thi 1K OUr acgiall Lance commenced 
about 1S69. 

iQ. What business were they engaged in? 

A. The real estate business 

SS (J. Did vou know them when they were on Seventh street ? 

A. Yes, SIT. 

4 (). When thev moved to the corner of Fifteenth and G street 7 


A. Yes, sir. 
10 @. And when t 
v1—188 


od 


y came Into these buils 


1 
(LET Ce 


firm ot Ikilbour 


[ cuess that 
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A. Yes, sir. 


11 Q. What was the character of the business they did from 1876, 

as to its extent? Did they do a lare@e business 

A. Ialwavs thought they did the larges 

any firm in town. 
12 (). Do you know anything about tl 

western part of the city during 1871, 72, 7 
A. Yes, sit 

ld () Wh: tL was the character ot the mer be I's of this 

1IS76 as to aetivitv ane 

A | consi : 


14Q. WI 


bd 

} . . 
t real estate business of 
a 


le property in the north- 
3.and 774? 
firm in 1S69 
‘ estate men ? 


leapacity to do business as real 
. , , ‘ - 
reread \ 


| 
ry rood 
ery go 


mat was the condition of the real estate in the northwest- 
ri part ol the city in 1869 and 1870? 
\. The most of it was under cultivation some time after that 
15 (). Wasn’t — generally unimproved or improved 
A. Unimproved 


Lis a very important part of the citv now, Is 1t not? 
9565 — A. Yes, sir 
17 (. In fact, it is the best part of the city now for resi- 
A. Yes, sir 
IS Q. Who gave that real estate there in that quarter a start’ 
\. | think the pri | | 


. f 
; 
{ direction Was made bv 
Littl V Latta 
] — ae : a } . 
1 About when did they 


A. ‘That was, | 


neipal move in that the 


beoin up there? D 


»VOU remember ? 
= think, about 1S70—aloneg there. 
20) () or U1! Vou Give l comparative Statement as to the value of 
property up there then and now ? 
\. The property up there in that direetion—do you mean about 
()? 
| () Yes Sir IS7] and 1S72. 
It could be bought for a very low figure. I recollect of old 
Dr. Blake undertaking to sell a lot and 
IS6Oo or 


withdrawing it 


v , some time 
IS/Q. because he uid nop om t twelve ec 


’ 
*; 


y nts a foot ior it 
| = ." , : . . ‘ ; \ ° 
out 1869. In faet, the whole place up there then 
11 ? *\? ] t | . ‘ 1] ‘ . 
Was UbMNpProved—noL_tning doing—al] cheap. 
ds) ] - - ] a ‘ 7 ] : » & : 
22. Q. What is the value of property up there now? Are 
a, 2. TT . : om ‘ 
Linere desirabie tots on Connecticut avenue, lor instance ? 
Sea ea 2 _ 1}; 1] a], eye | 
| nave heard recently ol} land SeLlnne all the way trom two to 
? } i 
qoiars per loot 
+ 
} , ) , > t*- c 
at eould such lots as those be boueht for in 1871 and ’72? 
} ) 
Sei rpic eene 
r ; pre F. +] — bas = 
he same land in the s ns that is selling now between 
] ee |] } 4 , ] , } 7 . . ’ ] 
1nd A&o.U0 loot could have been bought then for from eight 
iVe Cen | tr) 
ave the SULFe Speen Improved generaiiy In that QGUuUAdAPtel 
‘—Itv 7 
. ~ ’ 
When did the improvements begin up there 
4 , 3 ) re ? a 2 : 1 ora 
he Board of Public Works commenced in 1870 
: | T1519 
June, 1S71 
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avenue At th 


. . } » A , 4h a? . t | 4 ye it ] 
really estimated at S40.000. lo make a settlement wi l) Hey her 
, " v4 } . ‘ 1. _ > »c>™= f 
afterwards we took the property at 92¢,0UU. 
‘ : F - : } ? : “ a - , 
li QO. Were improvements going on all the time along Connect 
4 i ; ”" 
| 4 
eut avenue 
‘ 4 
“A. CS. = 
' } Pee { ] + | 
12). Po vou know w ther there were any daiticuities about th 
_ 4 
, } : ] | 
+ : —s ; . rr yrs rT {? ; ') ) rmeyricy « . Tf 
preserva | ome ( ) OT propercy aul nom” tiie Operat 1} 
} ' ‘ | | | Lis . ; 
Board of Pit \\ x * Lut a arte? I) Ti t* ¢ tT mr CpOW] OT 4 
Or ra le Ul - 
A Do I {)\i = j = | f 
¢ «> 
te» {) y 
; , 
A i (i) 
' ’ | | 5 
i] (). VW was the character or the mprovemelts mace 
iy ae ] 4 . [> } | ‘ { ] v« ’ ,* ? 
6 | by the poarad ot J Dil Works through that quarter o Li}¢ 
} } , " } 2 4 
CILVY, ASSUMING Li period of time to be from Jun rOvi. Ue 
| 7? ss | | .* : he 7 ; 
June, 1OG4 tld th ve tlie Lreets 
A Yes | 
1 Q. Set curbsto1 nd lay pavements 
‘ : [ 
A. Yes S1] 
16 (. Cut down street 
\. Yes, si 
_ an | 
d (). phe senemes ipparently, Was to make a unlform gerade o 
the streets 7 
‘A. l suppos Lihat Was tlie (LCQ 
> ti { ' ¥- IOs 
IS 1), VOU a j »\\ tf aes! ii (1) i Squares lle Lob i Te ie?) (re )) 
1] . ] } ) 1 . | , ; | , 
eraliv speaking i font want vou to deseribe them 
A. Yes, si 
{ ’ = ‘ a’) ? , ] , | tars >}? " | » £3 
td Do you know wheth luring the work conducted by the 
? } > } } P } } } am 
Board of Public Works it happened frequently that depredations 
. ‘ ] i _ . y 4 " : ; *) 
were made UPON pLo bat quarter of the eit, 
; A . 
\ ( )f Wi) | ii 
UC. ror mstane carrying off old pavements, curbstones, and 
.= % : 
thre Ll Ké 
| 
“A. | iO 1 \\ 
” i] ] | 
Ol Q. Did \ ive any property up in that part of the city 
, : ’ as 
A Did i have 
(0? re) ( ) Y es 1) 
éj a 
\ & ros) } ] Bua ’ la } 1) } , " 
‘ . t n ii ‘ ai bade iva BO Gil property Lil 
i 
the Shephi ra SQ Wa arouhad that part cular section 
ape : ; . ; 
mw (J Shephera s l f Ss Detween | alia IX streets, mnectleul 
7 
avenue and t¢th 
\. Yes, si 
x4 Q. These other squares of which | have spoken to you ar 
farther up 
‘ 
4 y ‘ ; tl , 
Oe Cs, SI] i} 1 | ©] } rhawes 
; : : 
} . lathinrn ' . rir , : 
re» QO). Was there il} CLITLL Lib With property OWhers touching 
} } ’ . . . — ° 
Tf » 2 mm te a i Qe | ~~ | f | TQ vag *‘)} Pat wy @' s¥%s) | ‘ P > estyyy - ) wh? 
Lilt t CSSTLICLLI ; eA tk UGAA dha general taxes auring S72. f <>. 
a San & , t— 3 ry . " " . . ° ’ 
F fo, Alla {0 \\ bhi Was Lilt nature otf the duties which nee 
7 ’ + + . . 
. } 5 ‘ '\ >< A -~ | — " ; . . . ° 4 
OWher O} Drop PLY Dad Oh OS Nands to take eare of his property 
S| » F . . 
\ Lt Was Considerable to ae I 
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} } ; } } : C 
s|1X hune red LAoUsAnG (i0] i, Ons Sting of | tt) oO} i) lote {) 
71) ] } ‘ {} } ' ' t | ; +} ij | t t t}) if \ “) } 
ie Aeeee i] (} ] if (?T} } I 5 i I ii | pWeSLETHI pDakt ()] ihe ee Y « and 
: , : 
i ; " ; , ¢ ' + +? ! ; ; 
the owners oO rave no attention to lt, DUE leit the Ma 
, ) 
‘ ; ; } ‘ , t ‘ . 
te] ee Like ‘ i™ ty tii LIC (Feq) i bie] | Wil { La KREEOW 
" | " ) , , 7 | eee r) 7 t 
what Wot i | tke } COTTIILY) “<i {) 1°) Vou! it] POrTpe d) , OT 
i 
5 } ah | -? i. | I t 4 ] 
SUCH) ‘ fe ~ ‘ ; SPARS. t" I oe | ~ ; tit te SF ¢ -] il 
} } 
assessmehts, adetalis - rmprovement taxes, Charges, ana 
: 
, ; 
| } f ef ] 
the por Toe ‘ to] pi " =i 4 is i‘ OWlle! ()] propel \ (i) l- 
s . 
a | } 
¢ i , t ' , 
a” ¢ hi men Vii I : mes tO them \\ bial would It be 
1’ + | } j ] , rire 7 Mant ') ' t | ’ »? 
WOPrtLT) ct | j i ‘J P| “Li i $E2 ta l i ! il pif t it ‘ \ ‘ 
i 
a . 4 : . 4 . 
Pictu bLra ee rte } |) } eeeneseue ne to jaro = Mis OF ThOTIeY 
. ; 
deferred Ole. j roereb Crest LO Lye pret rz Pes Tc) Ee 
| | 7 i ? ‘yf ')} rey t 4 <>) : 7 real a7 BD j f aT ThY ere} ? 1 cy ak >} 
iOOKeCd alter a matTUPTITV, ANG bla Niththl O| MIislness, Pura o TPO) 
t } ’ Thrh TQ 7s) , IS (/( \ i t | f ] Banna ‘.?) } 
if midad {) i oe 1? } é ) i AJ NN Lihat Bw is (lt if] cill bade i hs 
, + + . 
l eal cry] you one tha SuUDTECK [ want vou to give me a 
f ; | ' , > . « ' 
IL reasohabd estimate the vaiue ol such Services per ahbnuain 
4 | e } +? 4] } } 
\ 1 rea \ l llitw — on Lent Oi VIve)h V tinOose parlies Wou | 
> 1] , } tT) , ’ 17 , — + | 'y ‘3? | | oP ie ‘y . >? hably 
e Well Worth from tour to tive thousane Gorars a Vedl —~PrODaDLY 


i : . 
more It was a pretty tough time to attend to property and look 


ca tt » th, ryt yf by «yf - ; | ly \ 
airtel Lic LIV@Wess a ner ST a DSUs. KTIOW, 
a 
Te) 4 .? ‘ i | - a> 6 | - . . F YQ 1” 
4 () llow was the monev market 1h tlie iattel part Ol ISio. é a 
‘ rT ie. 1+) ] ‘ ‘ +} , cy | ’ ws 
cl )it ' J ] Lilt \\ i \ {) ‘ 2 @  & Ff -. { itis: 
lf | } } i f iro] ) , Tee cy + | ) 
‘ Wal Betti noard Lt) Aol eetepen ‘ (] iridi LELUISt Vears 
2-4) ’ ’ , . 
io 4). Is it an easy matter to look after the pavinent of notes, cvet- 
7 i P 
Ling reieases Tor INncuMbrances, paying taxes, getting your accounts 
+) } } . | } | 
Py vara: , +f 4) 'y ? \?¥ ' 7 ‘ P : 4 . , ‘ + 1? ; . 
correct [s it cl eee: (Ji OUSITLeSS that ANnVDOaAYV Call attend LO Ol 
a ? " 
does It reg Lil “KIS 
] ] } } } 
\. I think 1 requires some SkK111 
— ? | } ) 
(4). [t requires a good deal of skill, does it not 


+) 
| > 
Pledt 
\. | was in that business 
Qr> oat = a — 
OG (6 (. It requires some labor, does it not 


4 ; ] 7 l ] . . 
\. Yes, sir: if vou makea lean of a thousand dollars there 
is alwavs something turning up to cause vou four or five hours to 


get it through 
763 (J. What are the things that turn up? 


} 4“ 4 . " . . . t i 
A. Looking after the taxes. There isa lot of minutice that requires 
. A 


foe 


(7 &. Do you often encounter difieulties in the examination of 
titles in this citv—any imperfections in the title ? 


—" 
ad 
— 
— 
re 
os 
~ 
— 
7 
~ 
—— 
oo 
— 
—s 
—y 
~~ 
. 
- 
= 
— 
~— 
a 
_ 


nad have LO make jour- 


YQ. That is the part of the business of loaning money, is it 
hot 

A. Yes S]] 

SOQ. Now, suppose for the services which I have indicated that 
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‘y »?? 7 > eriof . q i | ‘ } 
another fact exists—suppose that some of these notes, amount- 
‘ i 
, > ; } } 41 . ; : ne e 
ing to SLOO.OOO say, were made by these persons in leu of 
6 Y 4. a ] ‘< , + ’ i] > > ] 
IOS the real PaPriles llth THNvVeres lid) LILIES hnoves were dishonored, 
' — +] - 4 } } . | > : } : } lore? yf T 4 t } , tral ’ ft 
Would ii ra «et hatd i Yucilil _ > % ii i as? iii ' 3a” Lt} Lilt Value Ui 
. ] . *); 
r UrrvilhnY? S11Cq) property 
A. Oh, ves, sir 
S10. Supnose there was 8125.000 of these notes for t] property 
« i ; a ijt \ <i ‘ edt FI aXrtJ * 4 Liat ‘ satvct oe | Litt b) a pers 
} } } nis ' . ’ 7 ~ ° 
; . . ++ . . i«- 4 
that I tell vou moult gwmiven wD MI} La LINGIVIGUALLY Tor thie pul 
f ¢] ronert rye t | ? iif f +] i } \\ | i] lin 
( PaiserTrs rj Lilies propre y «al i tiit CUlid Ul if sees os hnvoiveda in 
] » } : ae . 
Line } iyviment ol hese Hotes th this muestion Ol ne care and Man 
: 
: | . re] 
vement how mueh,in vour judgment, wouid taat crease the Value 


A. For S1O00.000 ? 
° , : ae ] sal “ . ? +» ] : 
a, Yes, sir: laliIng due Irom time to time; some ol them paid 


at maturity and some of them nol 


} ‘ a , 
\ Phat is aceording to what that firm adla  reiation to lt i 
+ | , ct i 4} : 
Lhe V Dalal 1b Or OLNeCTWIsSt 
) Pr. a9 ° : ‘. a 4 .% Pa} 
So J Well. assuming that bney nad to take care ot the notes and 


} ? ’ 
see that thev were not brought to suit. or that Lhe por pertv was not 
‘ e 


< 


} . } © 
SOld 1 consequence Of those notes 
oS st 2.8 } — 71 I 
A. TL should think they ought to be paid for their services. 
HOD S4Q. How much per annum, those notes coming in from 


: 7 | } a 6 , 7 
| } ? P ? } , ’ i ’ . ’ . : ? , . ry Ur? 4 - . . 
So What Wiis tne venel if TMpDression li VOU KNOW, AS LO Whon 


4. , 
) «1,3 try ae | + | ) { | +e x, } _ 
owned this property In the northwestern part of the clity—a large 
. ’ { + 4 ; 
pal j i 
if ‘ ‘ ‘y >} ® I} x» ty ’ ] i? ‘ é ‘y ] rineipal] , | v | aa 
-~- Was veneralliyvy SUpPposed 1b Was OWNHNeC PPrile Lprail oa satta 
_ i ete oe : 
Ali] J ners ¢ bre e*t] VV ij i) 6d OUEEE 
ra ¢ } ¢ | © 1) 4 . 7 ry 
Si YW Do Vou KNOW Wheloer bLneV actually & Into any adescredlt 
ibout that real estate or no Were there any suspicions excited 
J 5 ] 
mmone the peopie n consequence of that load Ol real estat 


¢ i. 4 
mwaneclal Stanadlh’g 
970 \. Yes, sir 
89 Q. Were there any rumors that you heard about Kil- 


bourn & Latta’s firm 
A. Yes, s! 
90 Q. What were they? When did you hear them ? 
A. After the pantie. 
91 Q. What were the rumors’? 
A. The rumors were that they were pretty well depressed. 
JZ Q. It was published in the hewspapers al the time that they 


sir 


— 
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eee 


A. I could not give that as testimony; but 
somethin Oy like { hat did occur. 
| 
i 


t appears to me that 


jose suspicions resulted from 
\. I suppose they were carrying too much real estate. 


95 (. Do you know what t 


94. it was understood thev were carrying a very heavy load of 
real estate, Was It not- 

A. Yes, sir 

9 () You know something about the troubles and embarrass- 
ments that they had. What would you consider it would be worth 


: = “7 
per annum fora firm of that kind to go through those diffi- 


7] CuUILLIES, the ( nibarrassments Ol) SOTLUC other man’s aceount ? 

What wou be worth for a firm of that kind to sweat 
under another man’s load? Would it be worth anything ? 

A. Yes, sir; I suppose so; | would not like to be in that situation, 


} , ; es ) ] ; | ae 
| ath) Sure ado not KhHOW that any money Vaiue could reaiis i} X 
that up for me,if I were compelled to do it 


‘ 
. ] ’ } | z ° } 
Hy C). If you had done it what do vou think would be a reason- 


able compensattol 
A. That is a question IT would like to study up if I had to earry it. 
97 (. Could you not give us an estimate of what it would be 
worth Ubnaer the circumstances ol th Is Case as have detailed them 
LO you ya 
A. I do not know that I could come down to a money value? 
JO Tak lng all these services that I have indicated, would You 
consid I thie suthn ol! so.000 per ahaa a reasonable Or unreasonable 


. { . 2h) — - +) 
charge hOr Sul 1) =<ePTVices - 


A. should think a reasonable. 
99 (). It would be a low charge, would it not ? 
A. | should think it would be a very fair charge. 


QT”? SAMUEL Cross 


Cross-examination by Mr. tliiniyer: 

LOO (). Are you il real estate broker £ 

A. I think tor four or five years I had a real estate office. 

LO] «). Were you not a real estate broker in 1872 and 1873”? 

A. Yes, sir. 

LUZ ¢ ). You were a real estate broker in those years 4 

A. | was in that business then, but the principal part of my 
business was loaning’ Pore y; more particularly that than Si‘ lling 

105 ). Did you ever make a charge agal st anybody for the care 
and management of 

A. TL never had particularly any property to carry ; only the busi- 
ness for the American Life Insuranee C 


| 
‘ 
? 
A 


( OMpany. 
—, Whether you ever made a charge against anybody for the care 
and managemehtl of property. The question Is a direct one. 
A. Yes, Sir. . 
LOO i. State whose it was, and the circumstances, and what it 
Was. 


973 A. Lhave had the management of the property that we had 
purchased for the American Life several! Years ago. 
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106 Q. State what vour management consists in. 

A. My management for these people is principally in collecting 
rents, and my charges were in accordance with that. 

107 () You charge a commission on the collection of rents . 

A. Ye S. sir. 

ia 
Management o 

A. No,sir. 

10S Q. Did you ever know anybody else who did ? 

A. I don’t know that | personally have known anybody that had 
any particular management of property in this town but Kilbourn 
and Olmstead. 

LOY (). Do you know anything about the Care and management 
given by Kilbourn & Latta to the property of Sunderland & Hillyer 
or Sunderland ? 


, 


2. Ing you whether vou ever made a charge for care and 


~ property 


] 
i 
; 4 
i 


?? | q } } ' . ’ a - 7 i ; 

A. I do not, personally. I have learned latterly that it was you 
they were managing it for. 

Ji 110 Q. Do you know anything about their managing it for 


anybody, independently of whom it was managed for? I 
mean by that do you know what they did 

A. | knew that they had the general management of a large—I 

might say numbers of lots of ground for certain parties in Wash- 
Ington, but dont know whom it was for 


111 @. The question ts, Do you know what t 


+) 


rev did, by way of 
cure and management, In respect to this property or any of it? 

A. No, sir; I cannot say that I did, personally. 

112 Q. Your answer-, then, in fixing amounts which you have un- 
dertaken to fix as compensation for services, are based entirely upon 
ra hypothe tical question f 

A. Yes, sir. 

113 Q. If a broker of real estate bas in his hands for sale—I will 
suppose you yourself are a broker and you had property in your 
hands for sale—should be asked by the owner to bay the taxes on 

that property when they became due, the owner furnishing 


} 


Q75 the money to do it with, would vou or would it be the custom 

for any respectable broker to mke a charge for doing that? 
A. Well, ordinarily, [ do not think IT should—small business. I 
do not think I should charge without it was done to a great extent 
or I had considerable of it to attend to. 

114 Q. Would it make any difference with regard to the amount 
of property which was in the hands of yourself or the supposed 
brokers for sale, with re card to the prop-e rly of making i charge for 
paving the tax upon it? 

A. No, sir. 

115 Q. If there were deferred payments upon the property in the 
hands of the brok: r ior sale, ¢ vide need by notes secure d by des ds of 
trust upon the property, and at the time when interest or principal 
became due upon those notes the owner should furnish to the broker 
the honey necessary to make the payin nt, the broker having the 
property in his hands for sale, would you yourself or, in your judg- 


ment. would if be 1h} accordance WIth the pracvice Oi respect- 
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O70 sail = rs to make a charge against the owner's property 
for making the payments? 

A. No, sir. 

116 () You have stated that from October, 1875, until BOT, under 
the influence of the panic, it was difficult to procure money for the 
payment of obligations incurred before that period. I now post to 
suppose that you, being a broker m this town during these vears, 
having a large amount of property In your hands for sale upon 
which there were deferred payments and having promptly furnished 
all that property the money necessary to meet the 
occurring interest and the principal falling ta, and also, in addition 
to that, a balance of money In your hand- be longing to the owner of 
the Property, UNE X po nded- —U pot that hypothesis [ shail ask you 

ther or not that is an advantage or would have been an advan- 
tage or disadvantage to your business as a broker 

A. Well, it do not know that it could have been a disadvantage to 
me to have held moneys to make payments 

117 Q. During those years would it not have been a decided 
Ftd advantage to any firm or brokers to have had in their hands 
balanee éf unexpended money and to be able to meet at 
maturity all the obligations of the property in their hands for sale? 

A. I should think so if I had it. 

L1s (J. Would we think of making a charge for that—for pay- 
Ing out money under those circumstances ? 

A. No, sir 

Redirect examination by Mr. Torrrs 

119 (). What was the rate of commissions prevailing in 1875-1875 

in making loans ? 


A. 1 vot two and a half per cent. 


120 Q. You have a general notion of the extent of the property 
left in the custody of the firm of Kilbourn & Latta. How much of 


* . } ? 
one man's time would it have taken to attend to the wants of that 
property ina diligent manner? Would it have taken more than 


+) 


Ole Inan st Iie 
A. I want to know Uh hature—— 
121 Q. ln all the relations that I have stated in my direct 
viS examilination—looking after the taxes, looking after the im- 
provements, the payme nt of interest on notes, and such hi 

A. It would have taken one man’s time for that particul: 
pose. 

[22 Q. And if you were in a firm of brokers and a large quantity 
of property were left with you to take care of you would probabls 
charge for it, would yor 

A. Yes, sir; 1f I had to take cure of It. 

120 (J. Lf you had to take eare of it and it consumed your time 
vou would have charged ? | 

A. Yes, sir 

l24(). [f a broker takes a particular piece of agate to sell it 
is not usual to make a charge for taking care of it because he does 


*) 


not care for it. does he 


— 
—y 
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A. No, sir. 


125 Q. If a broker has 200 or 250 pie 


: ces of property left in his 
— on a *L = . 1] . } 
hands witho it any specific orders or poe rimoissien to sell he would 
= oe ee lie : - 
probably Charge Io! the care and mana 


A. Yes. sit 


979 Recross-examination by Mr. Hittyrer 


| 1] ; 
Alle melt of} 1} LaAKINGS care oT lt ntirely ar ik 1g wheal | Would | ke 
1 . . 
bis question to be 
; 
op"? "| <3 f ve L — ’ 4 . ' _ 4+ ‘ . } rn ; . 
LY (J. \\ bat care and mMahagement was to be taken of an unim- 


** ] : . . | ‘ : } es . ” . ’ . ° a . 
proved plece of real estate in the northwestern part of this eitv altel 
i ‘ 


. Da i | : » ] 7 y , \ aa ] ’ : 
129) (). | adil) ASKINY whiat thie care and management would consist 


; ™ ! ' aA _} ,; ; 
A. I cannot state that there is any particular care and Manage- 
ment in that. 
>; , - rs >; = £3 : 
1380 Q. You can think of nothing for whieh a man would 


ISO A. In that relation 
151 Q. In that respect—in respect to the care and man- 
agement of it 


A Nothing particularly 


—— 


~ 


Redirect examination by Mr. WILson 


7 
152 ]. Suppose that pec of propert was in the name ofa 
‘ 
) , 
Drokel SUppost the broker’s note was out for deferred payment 
; , 
Suppose there were taxes to pa’ nd spi ib improvements being 
} } 4 + ; y ; | 
made arouna thi Dropercty, Ih! erelhce WHICH. ASSCSSINENLS Were 
‘ 
? i 
being de, and suppose that there was really no market for the 
; . . . si 
property, excepting at aioss to the real owhel Mic] COU NOL He sold. 
s 4 ‘ 
; } } } } zy _* . 
excepting if cl iOss ° Hind SUppose that ownel “fPpou ld 90 OF TQ lvurope 
Mae oe > s 4 > 
or Calliornla and stay awav for tour or five years, never coming 
: l- + ; “9 ] ' , 1) ee, aly P 1} ’ 
DACK lO Wnqgulre about Liié property <i aii, OU ical re It all thetime 
A ‘ e 
if) thr hands of the brokel ANG SUPPOst Line TOKE! does not 
GSN ] 4 | ¢] ? ty ’ |] bia » TT } rurrtadie rere Coy? = nha Vaae 
* i iit Propel y «al Lid bPtaAdL chit |i iwiii ij } if al natn t 
, | } ’ , + 
n the prices ol reai estate, when the property can be soid to 
, . . ‘ , ; m ,¥ 7 
advantage ; is putin the hands of somebody else to sell—in what 


) } . y | ’ 
, , + + ; . ‘ , t , . 
GuUPrihne Liat period o hour OT IlVeé vVears Wo) i pCi yas ho market 
: ’ Bee ' 1] ! 
; . . “| >» ‘> ? . ae = 4 sy ‘ ;? i? '? rit? : 
ror this property Would the property LaAKe Care OF 1tTSellL IN all LHeSse 
; ans a4 . 5 = on . = a I Tv) r 4 a i , , Try > * ] 
respects, Of would al require a OrokK er LO ve wr iViiin | ALLELILVIUOTLI . and. 
— + y . } I 
1f } . ‘ , TU s)} t} f if | ) 
lig if Would require attention, ¥ LW lid the attention be that 1t 
; “~ . aierens 9 AT _— ] ; or. t | i os ,} ’ oe 7 : ; 
would require ! Now. here are these taxes, these special bn prove- 
4 


ments, the se «af ferred pavments, the parties Own Papel ' What would 
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‘ 
the broker have to do to take care of the property undé r such clir- 
cumstances? The owner himself is away and giving it no atten- 
tion. 
A. You mean it is left for his care and attention 
: { 


135 Q. Yes, si 
\ le hac An } ’ =) 
A. Ti has got considerable to do to look after taxes—follow- 
ISz ing 1 Up -and during tho#e years he had quite a lot to fight 
WI 


th the board and with the authorities in having the assess. 
ments reduced, &c., and it required considerable attention. 

4 So it would not do for a man who Is acting as all agent for 
another under those circumstances just simply t to let that propertly 
lie there ” 


185 Q. And if he discharged his duty towards his principal he 
would have to do a good deal of work, would he not ? 
A. Yes, sir 
SAM. CROSS. 
DistRicT OF COLUMBIA, 


Win. T. 5S. Curtis, a notary public and duly appointed exam- 
> in the foregoing ease of Thomas Sunderland and Curtis JJ. 
Hillver vs. Kilbourn, Latta and Olmstead, do hereby certify that I, 
as e xaminer as aforesalad, did eaust Uf pappear before me, at the times 

places therein Speci fied, Llallet Kilbourn, Sam] (cross. 
Q83 and Brainard H. Warner as witnesses on behalf of defend- 


ants, and in the presence of counsel for the re spective parties 
[ did then and there examine them upon their solemn oaths, thev 
first being daly sworn to testify the truth, the whole truth, and 
nothing but the truth relative to said cause; that the questions and 
answers were taken down in my presence stenographically and then 
reduced to writing, and after having been carefully read over bv said 
witnesses, respectively. were by them, respectively, In Iny presence, 
signed by them. , 
I further certify that | am not of counsel for any of the respective 
parties, nor am lin any mahhnel Interested in the result of said con- 
troversy, nor aim 1 in any degree related to any of them. 


My tee for taking this testimony and that of J. I. Olmstead for 
defendants is $565.00, which was paid by defendants and is just and 


1. ] 
rensonabie 


WM. T. S. CURTIS, Evaminer. 
QS4 In the Cireuit Court of the United States for the District 
Indiana 


THOMAS SUNDERLAND and C. J. HILLyer- 


JAMES M. Larra. 
Deposition of! John iF, Olm tead, on behalf of defendant, upon the 
2 Ist aay ol] January, 1882. 


Present: J. H. Ralston, for complainants; Shellabarger & Wilson, 


for defendan 


aa 
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JOHN IF. OLMSTEAD, being duly sworn, testifies as follows: 
By Mr. Witson: 


| Q. Please state your name, age, and place of residence. 

A. John i. Olmstead : am about LU) years of age, and reside in 
Washington, D. ( 
2Q. This is a suit of Thomas Sunderland and Curtis J. Hillyer 
| M. Latta, and in the bill it is alleged, among other 
Latta, the defe ndant, was a member of the firm of 


Latta. com posed of Hallet Kilbourn. James M. Latta. 


| 


and John F. Olmstead. Are you the John I. Olmstead referred to? 
A. Lam 

o @. That firm existed, did it not, in 1872° 

\. It did. 

1. And continued how long? 

A. From January Ist, 1871, to December 51, 1876 

24. What was the business of that firm, stating: it in a general 


Way 


A 


; wee , | | | oe 
A. Buy Ing and selling real estate on its own account, on broker- 


J 


age account, and loaning money. 


} 7 
land and 


> . , , . racy = aia 
6 QQ. Do vou know the coinplainants, fhomas Sunde 


7 &. How long have you known them ” 
A. Well, I have known Mr. Hillyer sinee 1871, I think, and Mr. 
Sunderland since 18/2. 


8S. Did the firm of Kilbourn and Latta have any re 


} 


F 
them of a business characte r’, and, if so, when and to what extent ? 
A. Well, in 1871, I think it was, we sold three squares of ground, 
squares 66, 93, and 118, to C. J. Millver and William M. Stewart— 
Sehator Stewart. 
‘) () Was this property located in the city of Washington f 
A. Yes, sir; in the northwestern part of the city. In the spring 
of 1872, I think it was, Mr. Sunderland came here, and 


’ ° } } } ? 
Yoo trom that time on to May or June we sold them a very iarge 


amount of real estate—between five and six hundred thousand 
dollars’ worth. 

10 Q. Does this amount you have mentioned—between five and 
six hundred thousand dollars’ worth—inelude the three squares you 
stated that were sold to Hillyer and Stewart ” 

A. Yes, sir: and what Was sold tO ‘Thomas Sunderland On his In- 
dividual acecoune. They had three accounts, but subsequent 
two accounts. Thomas Sunderland bought individually; Sunder- 
land, Hillyer, and Stewart bought collectively, and Hillyer and 
Stewart had bought these three squares. ‘There were, therefore, 
three accounts 

1] (). ‘The aggregate of which amounted LO by tween five and SIX 
hundred thousand dollars’ worth of real estate 

A. Yes, sir: as near as I ean recollect. 

IZ. In the transaction Of this business Was there any specia 


> 


. ‘ } } } -_ ° ’ } : ’ 4 Zz 
agreement between Sunderland and Hillyer and the firm of Kil 


} } 
iV oniy 
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Latta as to the terms Upon which Kilbourn & Latta should 
act in that matter? 


QS7 \. There was not. Thev were, as far as we were concerned, 
the same as anv othe speculal rs or customers on the mar- 
ket, and at t bret Lime there vere a Great man 
lo (). What was the extent of the business ef the firm of Kil- 
bourn & Latta at that period 2 
\ Well tO Nob rememoer how 


7 } ’ 
- & ‘ , 
y (). ln the lof the complainants in this case they make tli 
" ! 7 , ’ | 
following al bn: Youro rs and said Stewart. in said month of 
) } } + | ‘ - 
April si? nvaged and etinpioved as thelr avents a Certalhn firm ol 
? ? , 
real estate brokers, then doling business as partners in sald eityv of 
Washington U i 


Ibourn iV Latta. and 


} lallett Kilbourn and 
J. I Ylmnste add: and if Wis thre mand 


— 
— 
~ 
_ 
— 
— 
~— 


erLweenh thesaid firm, 


bL, ON the other 


| } 4} } } 
part,as follows: That your oratorsand the said Stewart should 
OSS entrust untosaid firm, as therragents aforesaid, the negotiation 
forand the purchase of such real estate in the said quarter of 
the said city as your orators ind the said Stewart might eleet to re- 
quire ; that they mould furnish unto the said firm, when by the 
Satine tha reunto rr quire (| 


neyas might be requisite 


| 
= i 
7 | eddy arain f theo rnrayr ‘ay - oa th). y or ” ‘ i) ti 
fol Lie PS US RE EROLUENPES ()] Like Drop rUV. clLiia Lfieil VO! Orators Alla [fe 
i i ; . . 
Lal . ‘ ' het ‘ ¢ } — fo ' al " 
sald Stewart shouid pay ulito the sald rm on thei account a rea 
t ' ‘ ’ | } >| ‘ } 
sonable COMpPehsatllon Vv Way OF CODMIMISSION, Wien and 1h case the 
sil = 1} : thee ah a ae a . 
sald firm should make no Charge by way of Commission against the 
. } . ‘ } , , a . ee ; ‘ } " | " } ] 
vendors of the propery | Dub In Case any such charge sioulid be 
} ‘ } - ) } : 
made by the said firm against the vendors, that then vour orators 
} , ] ~~, f ‘ yf | +P s,* . + ] , 
aba th) Sola ' LC wa { oe © Eee | a i\ iitt? thie Sil] i firm ate COPIMISSIO?N) 
, ] ; } ; . > . : . ? 
whatever; that thre Hd firm, in Consideration of so being entrusted 
7 ] ; é | } | } . } 
With the purehase of suc real estate and of the commissions which 
i 
| ] ' 1? ’ } _ ] ] } ’ 
Wo might derive Upo such purenase, sShouid ascertalh and point 
¥ ft , { , I -4 , ] ‘ . " + } 
OU Lidl \ | t) gees ee citi i | i( Silid stewart such Otis alici 1] 
‘ 
i 1. } a } ; ] a 
as) cco SE child] rk 60UaG Sald secticn oO] the Selldi City is lb the 
: } ; ze ‘ : 
iu ent oF the sald rm might be most advantaveouslyv aec- 
: ] ‘ '} ? f } , ‘ + | f ] | 
qu req \ 00 Ors <altlel tide Sit | Stewart Lihat the said tirm 
, } » } . } } ] 4 ' ! 
should advise and Insel, to the best of its judgment, knowledge 
ha { XK T>¢ li Lice VOUT! ()7 i i ls iT} Tie Sila] ssti Wart 11) rest) CT ©] The 
| ] ) | wie 
4 ’ t . . . 
purebas (>), it) \ ped { j i] Pedy i ()] pha \ ft } 1} tie said Section 
] } t | , . .\ ; as - ‘ ] } 
which thev on Herr OW DOLION might sua to the sald orm as 
1, ] 1d) ) alee | ~ a t , } 44127 . ? 7 , . } 
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993 would long remain in business and do business for other 
people and have two sets of clients. 

IS @. And you will furthy r observe they say: “ But in case any 
such charge should be made by the said firm against the vendors, 
that then your orators and the said stewart should pay ulto the said 
firm no COMMISSION whatever.” a 

A. There was never anything agreed Upon about COuMMISSIODS In 
abv shape at that time. 

19 Q. Then they say: “That the said firm, in consideration of so 
being entrusted with the purchase of such real estate and of the 
commissions which it might derive upon such purchase, should as- 


° . ’ ° ‘ ' 
eertalh and pmomt out unto vour orators and tlre said stewart such 


lots ana prea Cis of land ae the sald section of the sald city as in the 

judgment of the said firm might be most advantageously acquired 

by your orators and the said Stewart.” 

A. If they had been the only purehasers that we had there might 
be some truth in that statement, but as 1t was a question of 


uy J think it wholly absurd. In 


QQ4 who should get in first to 
fact, there 1s no truth in it. 
20 (). T wish you would state in th ee the con- 
dition of things as to that part of the city, so far as real tate for 
sale and the market of real estate was concerne id. 
( A. The sales of real estate in that section of the city during the 
two years of 1871 and 1872 and the -arly part of 1873 were nearly 
double the balance of the city in money value paid. We had been 
since 1868 working that part of the city. In 1868 we had a combi- 
nation formed to make some very extensive purchases of property 
in the northwestern part of the city, and we devoted neariy a year 
o studying it up and finding out who owned the property, the con- 
ion of the owners, and the probabilities of its being sold, with a 
view tO a combination being formed, which finally failed, however. 
| have 11) my offies to-day a set of re ports f{ that got up for this com- 
bination which we formed then, covering all the property 
YD from 14th street west to Georgetown and from “ M” street to 
the Boundary. 
2] () They Say here ag ‘that it was agreed that the firm 
should advise and counsel, to the best of its judgment, knowledge, 
and experience, your orators and the said Stewart in respect of 


the purchase of any particular parcel of land within the said section 
which they on their own moti might suggest to the said firm as - 
desirable to be purchased on their account.” Was there any agree- 


ment of that kind‘ 

A. ‘There never was; and let me say here that in regard to that 
consideration of our being entrusted with these purchases that they 
were not to be charged unless we failed to get commission out of 
somebody else: that at that time demand for property Was SO great 
and our customers so numerous that in order to keep oursel ve S @tl- 
tirely clear of Jealousies we districted the city, and in a letter which 
Mr. Latta wrote us he put into words what we had in our minds— 
that the first thing we would do would be to take up anything that 
we saw or could get hold of which we were able to carry our- 
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996 selves: then next to let this customer have, or that party or 
the other, and so on through a dozen customers which he 
enumerated in that lette ¢ elVving each of them 24 hours to decide 


whether they would take the property or not. 


; | . . 
Ob).—Mr. Ratston: So much of Mr. Olmstead’s answer as related 
to any communication between himself and Mr. Latta, as contained 


} 


: - a: ’ 4 ae ; ™. . * ai 
a le tter, 1s Obj ected to ay eause the letter Is the by ST ¢ vidence of 1ts 


25 Q. Did you bind vourself in any wav. to negotiate for these 
| ta ££ * z | »¢ ] } » f, ° 
complainants for the purchase of any particular real estate or fon 


, al P . , _ j — ‘ , . 
such real estate as thev should point out to vou 
, 


" ° } 
i | 4 . . . P 
A. We bound ourselves to negotiate certain pieces of real estate. 


24 (). I mean prior to the time of their commencing these pur- 
chases Was any such agreement as that made’? 

A. The re Was hone. \\ t? had na trphhore kn rw 16 deve a) | the extent 
their purchases would be than 1 Vou Cau Into my othee to-morrow 


and stated that vou wanted to buy some property and 
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’ . } } 
desirable purchase. 
here was no concerted action, so lar as we Knew, 1D Ire card 


to their purchas S. 


20 (). Was there ever prior to the time thes purchases begun any 
meeting together and discussion as to the terms upon which you 
would act for them as their brokers, and did you come to any agree- 
ment prior to the making of any of thes purchase s that you were 
: , ] 


A. Phere never was anv egreement or conversation, SO lar as | 
ey. r knew. 
. ; ’ + P " , { } ;' | + " f — 
26 (J Did Vou Prior to the commencement of thie MAKING O} these 
? . a ° } ss 
purchases bind vourself in any way to o1ve thetm counsel to the best 


— 


of your knowledge and ability in regard to the matter of making 
purchases, or as to the price LO be paid by thie nm). of the property 
they migit eoneclude to purchase . 

A. We did not. 

27 Q. Did you prior to the time of their commencing to make 


these purchas Ss niake anv agreement With them as to the 


‘ : } : si. : > +e “— * . 
GYS matter of taking care of—managing—tlis property O! Keeping 
their account 1n regard to it? 


A. Wedid not. We didn’t have any account to keep 

28 (. Well, I refer to accounts which might arise by reason of 
any purchases they might at any time make. 

A. There was no purpose premeditated In regara to their pur- 
chases. They bought property from time to time as If suited them. 
They had no organization as a firm for the purchase of an amount 
ol real estate or prope rty. We treated them as we treated every- 
body ( Ise. We told them of a plec Of prope PLY alla the price and 
they would give two cents less. It was our habit to go to you or 
anvbody else and see if we could get 2c. more. We were selling 


—" 


property al the best price we could or | 
28! Q. Inthe 4th paragraph of this bill, after aver-ing that Kil- 


Jo— LSS 
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negotiated for and purchased on account of the 
tors and the said Stewart a number of unimproved lots 

999 and parcels of land in the northwestern quarter of the said 
city, the purchase price of vhich amounted to 8370,000, and 
that they had placed in the hands of said brokers over $100,000 In’ 
money, thre sald firm ‘“onnounted LO your orators and sald stewart 
they were required to pay forthe property,and thereupon 
obtained t | Ir consent to the payment of such price, but 11) each 
same time to Vour orators and 

| Stewart that the said firm had fastnran y and diligently ne- 
d with the owner of the property to obtain the same at the 
the price by the firm so ional to your 

wart was the lowest price for which the prop- 
lobtained; and your orators and the said Stewart, 
In consenting to sueh price as aforesaid, re lied entirely Upon the 
thie sald repr ntations made by the sald firm and Upon 
recommending the 


' > a 4 } ' 
bhe sald thrm represented at f the 


the gvood taith mnd judement ol said firm LT 


purchase. 


| 
Now, what have you to say to that avermentin this bill? 
L000 \. I have no doubt that we recommended the majority of 
purchases they made, but they made those purchases pon 
their own judgment. Tor instance, they would ask about this or 


that prece QO] first belonged LO John Jones, We told 
them the }>1 if it belonged to Kilbourn & Latta 
and Olmstead, we told them the price asked was so much and it 
could not be gotten for less. If it belonged to Smith, we told them 
the price. Whenever the property did not belong to us, we probably 
told them that we would see if it could be gotten any less. I never 
and I don't think any member of the firm evershad any conversation 
or agreement with them that we would nevotiate for the lowest price. 
We had no interest with Sunderland and Hillver in the purchase of 
the prope Ly they OO he. Mur entire bene fits and prohts were to 
we a irom commissions to be received from the party for 
property, and the higher the price for which wi 


we 
a 

° —" 
“ 

es 

~ 
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whom we sold the 
sold that property the greater our commissions. 
1001 2. Now, after having presented to them any property 
that you had for sale, or after they had themselves designated 
any property they wanted to buy, which they did afterwards buy, 
| desire to know whether they made the eile upon their own 
judgement or upon yours, or just how that w: 
A. Thev decided for themselves in e very Instance. 
30 (Q. What did you know in regard to their having examined 


‘hase? 


*) 


the property before they made the purc 
A. I think they examined very Beanty Crete property 


they bought. There were one or two instances of small purchases, 
perhaps of SO.000 or S6.000 santineshitianeals [ really do not know 


? 


that there ever was—where thev did not. 
ol Q. What, 1 anything, did you know of their keeping them- 
selves advised as to the value ot property in that quarter of the city 
in which they were making these purchases? 
A. I know that they were consulting with nearly everybody 
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1002 at all acquainted with the value of the property, and that 

they were tramping over the town pretty extensively; I con- 
sidered them pretty shrewd operators—men who looked after their 
own business 

d2 Q. They say here that they relied entirely upon the truth of 
the representations made by Kilbourn & Latta in making their 
purchases. I wish to know what vou have to say to that? 

A. | don’t think that they have anv reason to complain on that 
SCOre., | | | 

m 4 (). [Is that a correet statement of the case‘ 

A. I do not know what they mean by saying that they relied upon 
the truth of our representations. ‘They never had anything but the 
truth, so far as I know. 

4 () They have alleoed iD th Sth paragraph of this bill that 
they purchased square No. 115 and that the firm represented to 
them that S65.000 was the lowest pric at which the square could be 


} 1 a] Ps } } ’ 
obtained, end that the prin had advised them that the purchase of 
} ) } 


_—_ be . 
a desirabie and advanta- 


said square at such price would b 
1003) geous one; and they also aver that the real purchase price 
paid was $40,000 instead of 865,000, and that thereby they 
were defrauded out of $25,000 by the firm. Now, I desire that you 


shall state the facts in regard to that square #110: 

A. Well, their first allevation, that they were advised that 865,000 
was the lowest price at which they could purchase that property, is 
true. It is also true that we purchased that property for $40,000 or 
a little less, because we we re allows d 81.000 commission Upon it, and 
vot it. therefore, for $39,000. We had been negotiating for that 
square, | think, four vears | before the} purchased it, and we had an 
sof that square to purchase it for (1 do 


j 


agreenient with the own 
not remember now just 
or somethii Ng like that time, before \ ve pointed if out to them. 
35 Q. Who owned this property during the time you were making 
these negotiations for 1t 7 
A. It was held by trustees of a charitable institution. It 
1004 was donated to this charitable institution by some elderly 
(Juaker lady living up in New York, and was held in trust by 
certain trustees here. As early as 1868 our attention was called to 
it bv one of the trustees, Mr. Baker. Hetold usthat he was one of the 
active } partie - hol ling thi if property, and we had if Orn our books for 
sale, without eny price. We had simply a memorandum for it,and 
if we got an offer that they would take we would sell it for them. 
(One or [Wo of the trustees were opposed LO selling and we made SFevVv- 
eral offers for it during that time, and in 1870 or 1871 I made this 
board ot trustees, or portion of. t the beard, several offers. [ met all 
of the trustees finally, but Mr. Bowen, one’ of the trustees, always de- 
clined, until we finally consummated the purchase at $40,000. We 
started our offers, I think, at $27,000. I have forgotten exactly the 
amount. but I know it was something less than $50,000. We then 
found that we eould get hold of Seneca stone bonds, at that 
LOOD time very good bonds to be held by Institutions, and began 


i 
i 
} 
I 


- Bi casi 1. . —_ ; - 
iow long) Cerltalniv a month or six weeks, 
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to negotiate a trade of these bonds for that square of ground. 
That was in negotiation for four or five months. 


Obj.—Mr. Ratston: So much of Mr. Olmstead’s answer as relates 
to any memorandum upon his books at objected to, as the memo- 
randum itse lf is the best evidence of its contents. 

wt 


wt) (). In whose inter “ft were you carrying Ol} these negotiations 


which vou have r ferred to? 
A. In the interest of Kilbourn & Latta. 
37 @. In buying prop rty you negotiated on your own account? 
A. Yes, sir; you mean in regard to this one square ? 
o8 Q Yes, sit 


A Wi had SCV ral parties at different times to whose attention 
we called this property, and sometimes negotiated for one and some 
times another. ‘This transaction in regard to Seneea stone bonds 
was on our OWN account, and finally Wwe purchased the square on 

our owh aceount. 
L006 39 Q. Cannes was that final purchase made with reference 
LO the t me when the sale of this square Was made to coni- 
itnentn<cad fore or afler 

A. It wus before we ever call ; their attention to it. Until we 
acquired that property we studiously avoided saying anything about 
it and let nobody know saci ts regard to it. If any one talked 
about that square and took a particular interest in 1t we would di- 
vert them to other property. Having been 4 years in negotiating 
for it and always having a longing for it, it Was our purpose to buy 
it for ourselves and make some money out of it. 

40) (). The lM). having acquired it. you sold if to Sunderland and 
Hillyer? 

A. We called their attention to it and I told them myself—I don’t 
know whether Kilbourn and Latta did or not, though [ presume 
they i did —that they could gel that piece of property y for S6H5.000. 
The y had bought property adjacent to it and I think all around it 
ata price qual ana 1 me Cases higher, in proportion to its loca- 
tion, than that price at the price we sold it. They were glad to get 

It at Abo UU 
1007 LL Q. They knew all about the property, did they ? 
A They did 

[2 Q. Do you recollect what amount of cash payment was re- 
quired in that sale to them ? 

A. I think they paid us $20,000. It might have been a little 
more or less, for I do not recollect exactly. The account current 
which they had will show. The V gave us two notes of S6.500 and 
agreed to pay $20,000 cash. One note was pavable in one vear and 
the other In two vears This made S50 O00. and the balance of 


$32,000 was to be paid in five vears, I think it was. 
[5 Q. ‘They say in this bill, in respect of this matter Iam now 
+ > + + ] +] <- - ; 
Inquiring about, that they left the purchase entirely to the sald firm 


of brokers, “ whose duty it was and who had promised and agreed 


with vour orators and the said Stewart to conduct and conclude the 


and. 


ates 
ho- 


ions 
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said purchase wholly in their interest and for their benefit.”. What 
have you to say to that averment 7 
A. I don’t think we had 5 minutes conversation in regard 
LOOS to it. We calles attention to the square and told them it 
could he had for S65.000, and I think they designated the 
terms. We probably told them that 852.000 of it could stand for 
five vears,as that was our agreement with the other parties. I think 
if was the same day I spoke to E.C. Ingersoll. He was desirous 
of purchasing prop rty in that section also, and he offered S70,000 
ror ft. 
(b).—Mr. RALSTON ; Objected to because it does not appear that 
elther of the plaintiffs In this suit was present at Une time the con- 


versation took place or that it was communicated LO thie tn): 


The Witness (resuming): We never made any agreement & there 
never was any talk about buying it at lowest price or about study- 
Ing their interest in the matter at all. Al) that was ever said (and 
[ think I heard all that was said about this matt r) was that they 
could have it for 865,000, and J think they named terms upon which 
they would buy it. 

tf . But they aver in substance that you agreed to act as their 


brokers in purchasing this property for them from the 
1O0S2 owners, as they state. Did you make any agreement to buy 


this property for them before you bought it” 

A. We did not. We had © talk with them al ut it 

ly Q. Did they ever request you to buy this property for them ” 

A. They did not, nor any other, except squares JZ and 113 and, | 
think, 195. Those three squares they did request us to buy—one of 
them for Sunderland’s private account and the other two on joint 
account. 

+t) (). Were they purchase d? 


A. ‘Two of them were—lZ and 195 During the negotiation in 
regard LO lls Senator Jones Cathe along, and then They had ar 
ranged with Senator Stewart to build on square 115, and Senator 
Jones wanted to be on the same cirele, and the agreed to st pout 


1 T+) . 


of the way and let Senator Jones have square 112, and [ went on 

with the nego 

that in regard to square 195 they wanted us to purchase that, and, 
among other inquiries about town In re rard to property, they 

1009 ascertained the price at which it could be bought, and we 
advised against the purchase. They afterwards did purchase 

it through Col. Barrett and paid him a commission of $1,000. 

17 Q. In that connection I will ask you to state whether you ever 
made any agreement with them of any kind by which you were 
not to be the purchasers of real estate in that part of the city. 

A. We did not. They knew full well that we were buying real 
estate. 

iS (). In the 6th paragraph of this bill they : Ver that in the eraly 
part of the month of May they and the said Stewart had under con- 
sideration the desirability of purchasing lot number 17, 1n square 
number 158, and that they requested you, as their agents, to make 


tiation in the interest of Jones. I want to say here 
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A. They authorized us to buy anything in that square at 50c. We 
bought that for $5,000 and sold to them for eight thousand and 


SOme odd dollars. | don't re collect exactly what the amount was. 
In that instance they made Wihaset i ordinarily known 1h: stock 
brokerage as an open order. lor Instance. thev SAY buv this lineor 


} 


? ’ } } 
that at sucha price and the broker takes cure of himself 


feared we would get other people interested in that square ley 
? } 
wanted to control it. and tried to buy Senator Hiull’s property and 


, 


SOMME PPOP rtv there owned by a preacher. 


LOLS 52. Now, they say in the 7th paragraph of this bill that 
} : ] 

under the same inducements and same promises, undertak- 

ines, and agreements, and in) substantially the same manner as 


sige re lie _ egies 
stated in the 5th paragraph in respect to square 115, the said firm, 
In June, 1872, negotiated and. on the 7th day of that month, pur- 
‘hased for them and said Stewart square number 155, and repre- 


( 

7 } } 
sented to them that the lowest price al which that square could be 
purchased was 872,970.50, whereas in fact the actual purchase 


Price Was only S67 O90.75. and that vou I try took the dit- 


ference of BO 51.5 tO vourse lves ¢ 

4 | . - . 4 . , " . 
\. Well, the truth of that is just this: That square was pur- 
hy: d. | thin] YO?! tha Raneraft tot ind | have foreotten what 
Chased, think, from the banecrott estate, and bave forgotten wha 
was paid for it. The negotiation for that square was for a joint ac- 
COUT, and (‘harles A cldridge was to furnish the money We 


} } } } | 
. " » 87 4 . vr she . e»? ; esti "i ' 72 ., far ' 
WET lWhide! «lil ct ree bit’il Witil him LO OU and Sell property, he 


) O 
agreeing to furnish the monev and we to receive our usual broker- 
age of 5 per Cc nt. for transacting the business, and when the 
1014 property was sold the profits were to be divided. We bought 
t ‘ : 
that square from Burvess and Ormes for the jolnt account 
interest, for Charles A. Eldridge and the firm d sold to Sunder- 
land & Hillver for $72,000, [ think if was. We took out our bro- 
kerage according to agreement between’ us and kidridge, and we 
divided the proeeeds, paving Eldridge S2.000 and keep. r $2 OOD 
O\ ral roove oul eOomMMIssIoONn 
9) (. Were vou emploved by these complainants and Stewart to 
make that purchase for them ”? 
\. We pointed out that purchase and told them what it could be 
had for, and thev agreed to take it 
yd (J Were thev well acquaint d with that property 
A\ Th V were. One of the earliest purehases thev mad was the 
square south of that. tor whieh they paid £00,000, and it was only 
a trifle larger. 
oo G). Now, ae this Silihle paragraph they Sly that hetween the 
months of May and July, 1872, both inclusive, the firm pur- 
1O1) chased on aeceount of complainants and Stewart lot S and 
the west half of lot 9 an@ lot 10.1n square 15S. Are those 


} 7 1 . 7 . . 
the lots that vou referred to 1n your former answer 1n regard LO 


lot 17 ? 


and part of 21. 
96 Q. They complain in this bill that the deeds for these several 
pieces ot property were kept off the reeords, and that thev were kept 


| 
| 


}2.4 HALLET KILBOURN ET AL. VS. 


in ignorance in regard to the considerations mentioned in the deeds, 
WC., WC.; Now, please state what the facts ale in reference to the 
matter of recording those deeds. [ there was any Preasoti for their 
not being recorded state What it Was and what knowledge complain- 
ants had in regard to the matter 
A. I think the deeds were not recorded until October of that vear. 
We told them that in making purehases up in that section of the 
city for ourselves and for othe rs We rad not recorded the deeds be- 
eause we did not wish to excite the market any more than was 
1016 absolutely necessary. Under the law, we were allowed six 
months to reeord a deed, and I think we advised them that 
it was advisable not to reeord these — and they acqulested 1) 
that, and they knew the deeds and tI ) papers connected with their 
property was accessible to them ata a time and were examined by 
them at various times They were kept in) boxes labeled with their 
Hnamkgwes and stood in) al compartment Man Opell safe, and were referre d 
to every day or two for one purpose or another. They were fully 
aware that those deeds were not recorded, and it was entirely for 
their advantage that they were not 
si \). In whose name Was the title taken LO the property which 
was purchased by them 
A. Taken in the name of James M. Latta, trustee. In some cases 
it was taken absolutely in his name 
58 Q. And for what reason were the titles so taken and what 
knowledge had these complainants and Stewart in regard to that 
matter ? 
A. ‘They advised it We told them that in purchases of 
LO17 property by what Was known as the Real Kistate Association 
the title had been generally taken in the name of Hallett 
Kilbourn, as trustee, and our purpose in that was to facilitate the 
transfer lth Case of a sale: also to conceal from the public the rea! 
purchase [S. and thi Same reasons actuated them, and they SO @X- 
pressed themselves in having these titles taken in the name of Latta, 
and after threat the titles held by atta,as trustee tor what Was known 
as the Real Estate Association, were transferred to Mr. Kilbourn. 
They knew that, too. 
ov (J. Whose notes were civen for the deferred payments ¢ 
A. Well, | gave some notes, Kilbourn gave some, but Latta gen- 
erally gave them as trustee. In one instance he gave his individual 
note for 840,000 for the purchase of square 195 
OU i). Were those deeds executed to Mr. Latta as trustee, as you 
have stated, for the purpose of coneealing any tte that the firm 
was attempting to perpetrate upon these complain: ints or Mr. Stew- 
art or either of them ”? 
LOIS A. No, sir; those deeds 
their control and were, in 
by them. 
61 Q. Was the title placed im that shape for any other purpose 
than the purpose which you have already stated ? 
A. It was not. 


, papers, and everything were unde 
i great mnany Instances, examined 
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Now, in the 10th paragraph of this bill the following aver- 
ments are made 
Your orators further aver that, after the completion of the pur- 
chases hereinbefore mentioned, all of the property so purchased as 
aforesaid, together with two other parcels of um improved real 
estate, situated in the same quarter of sald city ,and owned jon itly 
by your orators, and of which the purchase price paid by them 
amounted to about SsSU UO, were ) | 
brokers for resale upon commissions, wh 


os 


left in the hands of said firm of 

ever a satisfactory price 

eration of the probable 

prospective commissions to be derived bv said firm from such re- 

sales the said firm agreed with the plaintiffs that 1t would 

LO19 keep In its own books an account of sald pl ‘operty and 
i 


therefor eould be obtained. and in const 


‘ 
ascertain and notitv the plaintiffs of all payments necessarv 
| ‘i : . , o &. . e 
to be made by them on account of interest. deferred prine Ipal, and 
general and special t axes. and. upon receiving the funds therefor 


from your orators, disburse said funds as might be requisite and 
proper and keep an account of all such receipts and disbursements 
without anv charge to vour orators for said services, except for the 
hses advanced by sald firm : that this arrangement was 
t>\ your orators and the suid 
ily advantageous LO sald firm, as both the said firm 
and your orators believed,” &e 

Now. I desire to know whether there was an agreement after the 
property had been purchased that the fh oi 
should keep the accounts of this liirm and lo yk after the payment 
of interest, deferred principal, and taxes, &e., 1n consideration of the 

probable commissions that might he received from a resale 
1020) =oof the property a Was there anv agreement of that kind ? 
A. There was not. 

63 Q. Was there any agreement between the firm and these ecom- 
one ants and stewart or the f] “1 and thes complainants Ol) that 
“1]f biect 7 


64 (. I am speaking of after the purchases were mad 
. ‘7 ] . } . . 
A. nere never was any rear agreeme nt in regard to 1t, so far as | 
understand. Phe first time anvthing was ever sald about anv com- 


pensation to the firm was by Col. Hillyer when he came back from 
Europe, in 1873, after the panic. ‘They went away to Europe after 
making their pure hase sand le if thie prope rty \ ith us jor sule. and 
put their price Upon it. ‘There Was ho agreem nt at that time and 
no understanding than this: That as payments were due we were 


. _— i we 7 » | e 7}: 
LO draw, In regard to sunaderianads POruon, on the Bank of Call- 
: — . : rin? 4 , . silesar’a 
fornia, at sight, by telegraph, for amounts to be paid; for Hillyer’s 
portion he was to remit. Phe re was no agreement 1n regard 


—— 


-) - - > , 7 ' , “7 - . *.) 9 } j ,) tr + | ‘> v< . 

LQ)? i¢) “ri if >] Collet Biel). (i i> and, US ial a i Kah? ¥V * Lhere Was no 
Ae . } tiv : , ©) ; 7 } Qf : } . , 

conversation relative to compensation or to out controlling 


the property. They eould not conter any advanta re upon wus by 

civing us control of it. We had that 

HO (). If at any Lime the re Was anythin cy said about what cCOoOmM- 

pensation the firm should have, so far as vou know, for taking care 
v4—I158 


Ta ea Be eae ee ios Ce scoeee eo 


WAS HALLET KILBOl 


of this property and looking after 1 


it was. when it was. and betwee! 
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hese payments, WC... Ke.. state what 


WhO. 


A. In 1575, when Mr. Hillyer eame back from Europe, and after 


Lhe panic, we discussed the probat 


’ ; } 
' 
It Set med QM be preccy Menerally Ut 
+], T tk ; ; = } ied ’ ’ ‘ 
Lia VV Wut tJ bial V ¢ ce bitJitd it i()] 
Cilllif Up as tO What Ww We ] (FO LIND 
| | { 
tneir property, lOoKINY er lax 
i 
{ P ; 
interests generally in reference to 


1 }-) i 
ht ye | t t iif Lhaou 
7 q " 
Del CCC Tit Qn) { { naire pur 
| i 
} ? 

Amownted to somth yer MB) 
] } 1 } 
{ ‘ t 4 ter? , ‘ } 
that he thought it was LOO Teh | 
. } | = ' | ] 
WOUTd De a Very Trounad charge, and 
} } ‘ { I 4 } 
held out lO] his one ber cent., ana 


, } 


bilitv of selline this property, and 


nnceded that it was very remote; 
some time. Then the question 
to,charge them for taking care of 
assessments and watching their 
the property, and I heard part of 
Hillver and Mr. Latta, in which 


a4 P ) 
lib We ough! to finve at teast one 


, ? 

the matter was not settled Latta 
- ; ie ' . . +] ' 

flillyer did not offer anvthing, 


} . 1} } 
and we tinaliyv agreed between ourselves that we would charge them 


at the rate of S5.000 per anhum { 


long as we had control of the pro] 


()b1.. \Ir. RALSTON : l obiect i) 
appear that Mr. Olmstead himself 


Ob ©). About What Litany did these comp 
A. One went 1D the fall of S77: 


O{ i. Whi 1} did th panic occur, 


A INth) oft Septem b Po 18/3 
OHS (). What Was the CON 

1025) from that time until 1876, 1 
A. It was complet 1 flat. 


()S) ( ) ( ‘ould t | ls prope rey have 
‘ A * 


i 
. | don't tHlnkK there vas at 


have been sold at cost. or anv otlre 


} 7 —.) 

between the Ist of January, 1S75., ; 

S75. During that period propert 
1] ae , * 

and all property purchased during 


? 


F } La 
up LO Lhe Ggdissolul 


oe , {° 
It In regara to the mat mement ot 
’ 
property G@UPrIbY Line pel OQ berry 
4 } +? ; | , 
chase and the time oft Lie GISSOLULL 


A. At the time that prope 


: . ; 
i) (J. NOW, state What was done 


‘om the time of their purehase as 
erly 


the answer. so far as it does not 


: — . 
dition of the real estate market 


vhen this firm was dissolved 


ime in that period ‘that it could 
I property that had been DOULTIT 
nd the time ot the pa 

y was at its verv highest point, 


have been 


ov J 


that rime could no 


lon Of the firm. at Its cost. 


on ot the firm. 


rty was purchased the IMprove- 


i 

} ; i 4 4 j : — } . ‘ , " > ‘-) se) 
LU ments OF thre [is Pict Were DeTNY earried on toa very oreal 
t ] . : . : R , > mill , , 

extent I was our custom — either one or two or all of us 

} , ; } ’ ; . ’ } 

> ‘ = . "Tei cy ' P : ot " i . . ' ‘ . ° . re oper — 7 
some thine during the dav to go about through this whole territory, 
or such Ol it as It Was Posslbie to get over, WV hh OU othe busine =S, 


? 
? 


ro see that contractors ana oTrhers did not remove tft 


; | ' sits 
OSstohes Contracts were be 


end materlat Was so hard tO obtal 


Ye . r- ; } | -e Pali : 
parties would steal the sidewalks a 


—— w~«~ 


ie footwavs and 
Wo executed to such an extent 


le Case Ul 


MOT EH 
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a } , P } } . th? ’ ] err ] é 11) 
i4 (). In WiakIne these purchast ~ there were deterred payments, 


« ~ 
I 


] 


1k’ } t } | . 7 & P aol oe 
(io (). State whether or not that was to any considerable amount 
ee ae . } j } = . } . ‘ } : 
A. | think it was to about two tonirds of the amounts ol purchas s. 


16 Q. Now, who attended to the matter of taking care of the In- 


4 ’ Gm, 
| | ’ 
terest of those deferred pavments / 4 
ah - is \ Peek ae ann lo kant a hill av 
A. Phe firm C11, Ve KET) Lne accounts. \"\ ce Kept al DLLIS-pay 
, } ’ . . ] . . 
abie DOOK I Sunderland & Hillyer’s account, and we ren- 
| JS i i ft} ’ ‘ vythads | ] ’ - + , ~ ; 4 } 
12 dered them) monthlv statements. | do not know whethet LI3e 
4 ] ’ - . ] . | <, } 7 , a? 7. 
statements were airways rendered monthly, but ecertalniv as 
: : : eee : 
payin nts became au Or Jnstanee, payment Ss falling aque in the 
, + | f ieee ‘4 tA ’ } I +} , . f+)f , ’ ) t | } tt 
POW (| Latif&’ We +} rich SSE Td] Lii¢ 11} be | statemen}tl fol 11) ile month 


of Mav in order to prepare thie m, and then when the pavinents Cale 


_ a | ’ . - . , 
ié XJ. \\ hycit VAS Gone. i] anything, with regard LO deferred prav- 
} 1 } 1 } 
ments whenh thre V Came aile and the money was not available Lo 


] ‘ . } . . . ’ . 
meet them :; lf there were anv extensions or negotiations with rel- 
erenee to matters of that kind. state what they were and who con- 
dueted them and all about 1 st how that business was don 


A, tha re Was trouble about that even before they paid the notes. 
After the panic in 15756 we had large payments to make and nearly 
all the bank: hye re had Sec, with the exception of Riges W& Co. and 


——s 


} 


y ices = — 2 ae “a 
two or three others: buta majority of the banks refused to pay cur- 
. | es iw s ee ] ] 7 : 
rency ana Wou d issue certified checks. (Juite a large payment 
’ , 7 


. ae lay ‘ Be + | $ dan . . ‘| " o F . . . | ’>) 
| ¢ Pal WAS GUe A2ADOUL that tlie LO | Hnomas \ Ou ne 5 | tLhoink some 
‘> ser . . : ge ’ 4 } ’ } 
OVO OM square Lob We then had money Delon ging to 

] ] . «ft . Se ] ; 
su nade rland WN Llillver w Nich they had remitted, but It Was hot POs- 


4 ] . ioe hI & : ' 4 ae y 4h 7 
sible (tO Make lb aAVAaALIADIC here ln \\ ashineton. \\ e oft red Phomas 
F ehrat 9 rPrannr | - Ria ot ee } | a 
' OUNS, What Was Cul MCV ere, Ol supposed to be, a certined cheek, 

i 

] } } } } } . } ; } ’ 
and he de ed to re Ive lt aud threatened to sue \\ e bad a vreat 

} } ! ’ ] 
at Li Ol t} i ‘ ‘\ bith Lilqi Litel hey failed LO Pll ¢ remitt Li J 
lito) Th ) ld 
bbe cre OTS We Lt Prous | i@ creditors oO] ho gers Oo at 
: : 
rerred not KRTeCW I iV i Lie Lreabsaection, so Hl as | mn aware 
} , , 
but Mr | Ltt \ le notes wenerally, or the members of thr 
ray? ] } ' sar ty ) ? } . 2 ’ ty \ he ] , ti} , 
bitidl ‘ ‘ . ‘ ’ , i ii DuUrenasers vere 111] . Bis . 
‘on the n ere 4 “eae e tha fF 
Lion ¢ i > t | ‘ tet ta hi rhe NOLES OF} Liye ii ti) chill j » 
7 zs ' L 4 —" all ee j e ° , : : ore 
ODM@aAvlon., Aver W md exhausted every other means Of pacliving 
t } ! and | id to | >) +} if fhin wr rT > | | mn<«r a 1 4 i], he r\] 
CLICTH? ALIG Thal (i CITC Liclt Ube DrOperey be rOonged tO OLLIE! POOP ie 
+ | , ] , , r) 4 | " } J . » " t } } + } : 
bile \ il] i iif } } 2 Ciiti Wo i | ()>\\ AIVUI) 1) ¢? re | rf li | ici 


| 
' 


e and thev looked 
1050 to them for payment Carrying this amount of property 


, 


— es a nn : P — ; — 
through ad pahiec was not a Lappy’ lo ana they would have 
‘ wet 
' 


] ‘ ] sea Y .) ] } + 7 + " : . x ~ | . . } : 

Heeh ULLeEPI Ulhnhed DUEL TOP Our eNertlious Ih regard to that property 
7 P eé Bat . al 

lf One plece of I wed to go to sale, or ther had been 

> | . | ,*? , + +] » 7 ti ; so ¢ + + | eur vii e > [ ] 

at Lore Liv bt aere ) \ Lit ()i Litt 4 \ Wott i nave FO] SG. “AU 
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Mr. Wirtson: I object to th 


: }* 
{ iy igo 7 “y? tA * 
A (Le ¢ ildié LO) ALIS VV ft 


24 (). Did the firm of Koailb 


rt question for the same reason 


1 ? rr . 
; i () rl) A\ Latt i Att as aa y PLS >] brokers 
IO} Sunderland, Llillver. and Stewart 1 any transaction oF purchase 
5 | . | } { — }») 
of real estate In the months ol \] iV Ol June ioiz 
\. | think we did 
2 (. In respect to the purchase @f what property ? 
x Q- = | | S Bic Sal 1 e +7 
A Cuan ae) we acted as the agents of Sunderiand & fil] Li 
s . 
i. . : ] ‘ = | , : 
POSSIDIV, 1n One or two other pleces i do not remember now dlIs- 
' } Aha : ; 
LINICULY thie did not pav us anything for it 
¢ ) ; } pe : } ] 
LO59 20 \) ‘ Lil YOU ascertaln D\ LOOK I 1 it VOUT DOOKS QO] Iron 
i ' ! . . i | , 
any memorahada Wiilcthi Vou Inay have What nel pieces Ol] 
"r) ry loci <fa } ain t+ }) re Wwere rath , } got a t hy hy 1} 
pore pers gi SIC ACS {] i i ele) Pica \\ ¢ i” \\ | ij 1*¢ SPICE ; i¢«) Vidi i} Vou 
acte d as the agents or brokers of! Sunde riaha, liver, and AS8teEW 


A , | go nott hink we ald: | do not rene m be r 
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] ; 1] . } : ] ‘ + . ‘ . ’ 
land, Hillyer. and Stewart Guring t hac months Oy] May or Jur 
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rine Question explicitly. 


] ®. , 7 — .. & 

LOOK TNY V1 VOUT DOOKS 

oer foal. 1 ee , n 
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) , ] > ? ; Is ? , > | » % . 1] " , 
PC), l understand you that you have no recollection of having 
| . >. « >. } > 
acted as their brokers or agents In respect to any othe property 
‘ 
; : ce . . 4 1 *) 
CX pt Loat whieh you hay mentioned 
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] ; { + | 

LiWe COMM MIissioner tor the 
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it under advice of counse 
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y ° 77 . ‘ 
LO Turnish the money and Kilbourn & Latta LO DI 


\\ ' QO} Is OWT) 
i A . 
} | ys ] a ] ; 
account and buy property In connection with others Whether hi 
} } | } 
wanted to bUuY this pro! \ Mi ff} privat cif nb or Lot | ado hot 
KRTOW 
| TY] ‘ ; ,} 2 | ) : Y ‘) 
69 Q. Eben C. Ingersoll is dead, ig he not‘ 
' } } : 
\. | [) i V ¢ [}eé 
— } } | } : . a 
(UO) Dic i)é riz. r>] yer that section. to \ 11? know!|- 
eda 
— 
\. Ile did 
os | 
i \) \\ " 
a = {7 ] : . | } 
LOD.) 1. w 1h that sectlon— not rIghtin tha 
piace 
mo) 1} } ) ? _ ‘ } *) 
(2). Wi whereabouts did he buy, to your knowlede 
»>1 71 i> } } a . sa } r c a0 } Bx } 
\ In = li { ian 2 JI i } if “ilhd avenue OeLWee}] l4th ai 4 i Tt) 
| , 
streets it was quite a irve purchase In square 160 he mad 
A 
“ ; - 7 ; ' ’ . 2 
Vue L COSI IUCLADIC PD Cola his Ss 1usil east of squa ( Lie 
—_» . 4 ri : 4 ’ 7 -_ i od ) 
é » A). You SAY I { Puict! LOU Is directly east o BE. 
| 4 — ? |} a 
\. Well, ves—I say that Q)ne square intervenes [le tried hard 
5 
hy] ! PO ? ‘>? ty ean | f ~~ 14 ] 
LO yt) \ Sty rt i S«tlil LTryie you were trvilhyg LQ Ut) \ it eene 
- , } —— | . » BR”76D — = wd. ] ; , 1] _— 
le did “lcceeqd “Whether In i542 or Ldio | ao not now reecoilect—I1n 
- : . en 1 4 4] ; i - , ] — — i re eT 
DUVINg square to), tha VI) SuHderiand and the firm of Ne DOU 
V l att: sy) TF rv? . e* % } . | t re , ; yi f Ware’ 7y» 1? ] ] ’ | 
4 savtal Were LrV Ing {el [25a Fas ECD FTE YS ()j} POL Account. , Lricaiel] ij ¢ 
i | yy 4 1% 1? (] 
livide — a ee oe rrr” Sane r renee " ee 2 
GQivide PProtits, DUL WHICH Ne Got away Tron) Us, ThblK 
. P es » oot ; | Ter £2 ] | ee}. : >< 
the eariy Dial OF [O09 that fhe bought this square P50. 
. ‘ i 
- | ’ } on 
first square east and south of this square 115 
— a | | ' . . 
(44). Whose money did vou use in purchasing squ 
‘ e i > j 
° ; 
i i ' , 4 
making the eash payment 
1\7 er } } 
1056 1. We used what mnoney we had in the box 
7 Vu" 1 ) 
| » t) \V ]y “({ Vas lt 
| ’ 7 
A. think It Was ours Wi Kept no separati account 
i 
? » } ¥ ? ° | 
’ , ’ ’ } ‘ . . ° ~- ens = 
hod = money AU tne money we had was 1n two bank 


“ | } ‘ 74 . ; , . ] 1 1] , > > ] 
(O64). Did not you use money of Sunderland, Hillver and 


when you made this cash payment 

A. I presume we did. We had quite a large amout 
money like theirs. 

45 Q. There for purchasing property ? 


(9 Q. Did the firm of Kilbourn & Latta have any mou 
" . ? . . ” Pe 
for the purpose of purchasing property at that time r 


Mr. Wirson: I object to the question because it is il 


It makes no dif] 


or not. 


P 4] a , ' . 
erence whether Lie Y\y had anv money Ol 


to this ease; not that | have any objection. though. 


] , | ro | si ate : ‘ : ] 
id (). Did VOU NOt nave tnelr money Hl VOU] hands Al 


1V 


THOMAS SUNDERI 


, ; . . - 
/. . it Is not for you to deciine to answer a question un- 
} Tat hav .] 19 | by) tion 1 if | na Lal 
) § Gta le Vou Ma”aVe SOnIe poe rsonial OOUICCLIGII LO it, as J UHnaersvialis 
’ s . } } . } j . 
lt is Imm; — to Ine whether Vou ao Or ao not. 
| : = } 
\. Well, let us skip, then 
S| (> | ] } | ) ys } +} : ' ' ] > ; — ’ . . t } 
‘< go not mean DV i} Berea! (71) Liv igsis LPOT) me dues 
‘ 
? , + | , ‘ } ] ies , , + } } ; by ¢ } ? 7° 
Ih Wienh ,-OU Cecil LO atisWwe lib VOU i\e tL FPigtit VeIore a 
' 
cConimMissioner to take vour own course 
ia | wt | ?” ’ ? , ft ? i } t? ‘ ft? } ] 7} ti] ‘| 
iit i [5 ware o Nalillil <i {Jil {) t V“\ i iceSss , is Pos eh pitta iil ft bait 
«> } ' S| ] " } ro ; ] 
(thy (11 \ Ot lan mary ISS oT Try “LP REE piace 17 r ‘> ¢ ae) n, }) 11} 
. _ rr 
WM. TIT. S. CURTIS, £ ner 
} , 
; ' , : , ¢ . ; ‘ 
Met, pursuant to last adjournment, at the office of Mr. Olmstead 
¢ *7 } ] ‘ ; } 
ab ¢ OCIOCK P. Tnh., CHS 200 


, , : z , 
. + “ . | 
. LPISLé i(j YUU rch ¥ boat VOU 4 miid] na { SO] Lijis 
4 t 
P \ ‘ . “f" ‘ . \ } } 
Phos S(pua Fe to Mr [Inoersoll and others fo 1) CptdO) V hy dadid not 
] ‘ 4 
you seil 1t to them 
) ; ; } } _ 
\ Be ilpse \"¢ AaAvrer i { ) iel \ ive 1] Hird Vou qacreed to rake i] 
gyer , ° 5 , ; 
, > L , ’ > \ ; v 
Oo | think VOu Sa 1 it Was SeLtiit (i a 
~ have 


lL] eCSLIM ONY Ss Ws that lt vas thre Siilt) lay a | 

though | | ink that IS lmMmatel i 

\ l think mv testimony shows thal t Was tiie iThi¢ day upon 
Willeh Vou icy eed Lv take lt r tile next day was nol POSILIVE 
apout it 

85 4). Why were vou in such haste to sell it to Sunderland & 
‘ee ver’? 

\. I think the natural haste to make 825,000 would be a reason 
able answer. 

86. Q. Did ler t] 


i you cons! the prop riv worth 

sie | sa ; ? 7 

A | not only considered it worth S65.000. but | knew Sunderland 
nxious te wot a4 a 


a ¢ 
& Tlillver were 


s/s 4 } } ] 

» vet it for 865.000. ‘Thev did not hesitate, 
] } 1 |. 7 . ane ‘+? ’ + ott + | , ‘ . ld ¢] , P — . + 
_— think, for five minutes alter they were told they could get it 

_ 1 ] ; } ao ; ' ’ ’ ] 
7 0. How long had you owned the property before vou sold it to 
Sunderland & Hil r ‘ . 
- 1] - i} 
1059 A. Well. we ai had it.so that 


(rial We controlled it. We COT) 
trolled it for some time. | don't | 
some two or thi ; ileve 
actly as to time. 
SS ). What do you mean by controlling it ? 
A. Whi, we had been negotiating for 


ig some four years with the 
trustees who owned it. We made them several off 
of all sorts. 


long exactly— 


’ 
1t KHROW ex- 


ica fers and proposals 
some had been accepted bv some members of that 
committee, others ob) 


jected, and one proposal and another fell 


‘ 
: 


pte cere, 


phe tig wte Lice 
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through. The last offer that we made was $40,000, and we knew 
that (as 1 attended the last meeting of that committee), with the ex- 
ception of Mr. Bowen, the committee would be unanimous In selling 


~ 
~ 


gS 
us the property, and Mr. Bowen we knew — decline, and he did 
Ile eee went out of the board in consequence of not being 
able to control it. a 
B®. ha long — you owned it absolutely before you soijd it 
to Sunderland & Hill yer & Stewart? 
L060 \. I do not say that we absolute ly owned it—that is, | do 


] 


not t hink Lhiat we hy ld rat legal { itle of if 1S hours. \\ eC afr- 

ranged that in this way: The property should be transferred 
Jani S NI. Latta, trustee, and that James \] ’ Latta, for the considet ” 
ation of S40,.000, wo ld let the deed remain as the title that Sunder- 
land & Ilillyer held for that property. 

YO (). Did you during these 48 hours make any attempt to se 
tO any bi “iv else’ 

A. I th ink we called the attention two or three parti s to it | 
do hol know posit Ively VW stiles “di or not. 

91 @. Why did not you sell ¥ to the other parti 

A Well, we were quite satisfied to sell it to you 


rvbody { wy offer Vou SOH5 O00 by for Sun 


yf 


95 Q. Did % body else offer you $40,000 before Sunderland and 
Hillyer bou: 
A. We did net offer it to anybody directly until we offered it to 
you. 
94Q. You knew that'that property was under the control of a 
lid you not? 


je 


corporation managed by a board of trustees, « 

106] A. I did. 
~ , ] : } } . _ 8 . 
Jd (). You knew that there could be no valid appar” ee ol 


it made, except through the action of the trustees, did you not’ 
A. knew that ae had LO YO LO Ne \V York once or twice 
LO rel one Ol thet ‘ustees, [ hil nk | Wel) t there twice ay fore the dee , 
could be sannaeiy executed, ‘1 here was Wlaiciaipewteacsinge ied the f first 
deed. ‘That was before a word was said to you about it. 
J6 Q. gn you use any Influence with any of the trustees for t 


purpose | ip rocuring them to sell this property at that price ° 

Mr. Winson: I object to that question, [It is a matter of no con- 
sequence to this case and is wholly immaterial to it. Itis an at- 
tempt to introduce some scandal into the ease, if such be a fact, 
although I do not know what the faet is. 


~ 


A. As that isa matter between the trustees and the firm ef Kail- 


} ao ee ~ : | 
bourn & Latta and not vou OUSITNeSS, [ deeline Lo state. 


Wi 1) t | i 1] y } } ly , . + ~y 
wf (). understand, then, that Vou deelilne to answe!l the qgues- 
LOG2 A. Lt mad my ahswer. 
98 Q. You were not the agents of any of the trustees, as | 
. . e a 
understand you, in regard to this property 


ee ee 


PAR eee ete 
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A. As that is a matter that does not pertain to this case, I decline 
to state it. 


the agents of the trustees in regard to the sale of this property? 

A. | made my answer. 

LOO (). insist Upon your answering that question or refusing to 
answer It. 

Mr. WILSON: | object LO the question beeause it is wholly imma- 
terial LO this CASE whether thev were the Ag nis of these trustees or 
not. | ‘ 

Mr. Hintyer: What is the answer to the question? Do you 


know whether you were the agents of these trustees or not? 


r , Baa } F - | . : . 
Mr. \"\ ILSON : | object to that for the reason above OILVel. 
Mr. Hittyer: What is the answer? 
LOGS A. I decline to answer it. 
: . | ia 
1O1 @. Up to the 48 hours from the time this property was 
, Y . } } 1? 4 ; ' er 7 
sold by vou to Sunderland. Hillver & Stewart. was there anv reason 
why Sunderland. Hillver & Stewart should not have bought this 
: _ a we. ee 
Prope rty themselves from the charitable COTDOTALION U\ whom if 


Was owned aft the price Of] S40. 000) QT S4] 000. 1g bhe\ noose re) outbid 


im reference to it 
7 

‘\ cllt) SUTE ao not know. 

fy) j — } , = — ] } " . ‘ rPrPan ] ’ > “4 

LOZ Q. ! understand you to say that there was a great deal of ex- 


TT ry} ? ‘ } . } ] , + 
citement about real estate about that 


the only ones who knew about the real value of this piece of prop- 
erty, square 115, at that time? 

A. |] think they are the o1 | au 
Others might have known about the value. It was your habit to 
inquire and be pretty generally informed about the value of real 

estate bi fore vou made any offer for it. 
LOG4 104 Q. You donot suppose, then, that the firm of Kilbourn 
WN Latta had any pecul iT knowles ae c 1 reference tothe value 


| wor sme 
by other persons who were se KIng to 


, bi ; , 
y ones that KHeW ANnVLhNINng about lt. 


— 


1; 
uare apnvove that held 
buy real estate at that time? 
A. | am sure | do not know anything about that do not think 
| rs J knowl- 


‘ 7, ;7 ¥ Ban a4 ’ 
acgutilnT! 1S? Orie 


. aoe , 
LOD (). Did you suppose that the trustees of this institution had 


any peculiar reason for selling this property to Kilbourn & Latta 

ef" . 2 ‘ . ? -2) ‘ , . ae - 
rather than selling to Sunderland, Hillyer & Stewart or anybody 
else ? 


\[r. WILSON: I object to the question {Ol thie reason that 1t 18 


: ie owes ‘ah.3 
Immaterial to the issues O| LUIS Case. 


A. Iam sure I know nothing about that. 
106 Q. Did you at the time suppose anything about that? 


A. Asthat 1s a matter of ten or so years back——- 
o6—185 


he supposes 


~ 


thing 
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the question in respect to this refusal which I have asked you or 
do you decline to answer it upon your own motion? 

A. If vou tel! me what that bas to do with this ease? 

131 @. It is not my business to tell you what any question which 


i i a! : 
I ask you has to do with this case, but to ask you the question and 


request you to answer It. 
A. Oh! I deeline to answer It. 
Lov (), You state in your { xamination-in-chiet 1h) this Case SOMMe- 


i 


© ° | if . | . > . 
thing with re vard to a negotiation for the purchase of this square 1n 
“ 4 } s ‘ , ] . : 7 + 7 ] e it ’ 
which the consideration offered for it was certain bonds: will vou 

explain that transaction % 
v } } . ! 1? 
A. No: qdo not think [ Wil. 
lOO {) TI re Was -a te for mT OOO) OlVveE vo ‘ond on} )} thy] 
ede) x fe iG ’ alas ci LO iti OO) ad 4 Oivell, SeCCU read pork hs 
square, by J. M. Latta, trustee; for whom was that note given ? 


A. That note Was Given for thi firm of Kilbourn WN Latta. 
urn & Latta, then, if I understand you, 
ay pavment of that note? 


134. Q. The firm of Kuilb: 
were responsible for 

107] A. They were until you bought it. | 
135 @. Is not that note entered upon your books as a note 
given by Latta, trustee, for Sunderland, Hillver & Stewart, and are 
they not charged with that note and interest upon it from the date 

of the note 

A. [ IS, We sold that Property to Sunderland and Hillyer 11) 


— 


‘ 


+) 


just this wav: They agreed to take that square at $65,000; they 

} } ’ } ¥: , 
agreed to pay us—and [ think you vourself made the terms—S20.000 
in eash and 86.500 at one vear, S6.500 at two vears, and S52.000 at 


that S32.000 was the same 852,000 that Kilbourn « 
Latta, trustees, have given the first purchase. 
136 (. There never was any change of that note made ? 


A. The re Was hot 
137 Q. Nor of the date of the further payments ? 


A. No, SIP. 

138 Q. The deed under which Sunderland and I[fillver claimed 
the deed which assured the title to Sunderland & Hillver was the 
same deed which was executed by the corporation of which you have 


spoken to James M. Latta, trustee ? 

A. Yes, sir: for the consideration of 840.000. 

1OF2 150 Q. Is there any entry upon the books of the firm of 
Kilbourn & Latta showing that this square was ever pur- 

chased by them ? 

A. I do not | whether there is or not. I do not presume 


, KRLIOW Wi LC] Li € 
there is. 

140 Q. Is there not an entry upon that book showing or repre- 
senting that that Ssqouare was purchased from the charitable COrpora- 
tion of which you have spoken by George Taylor and by George 
‘Tavlor sold to the bourn & Latta ? 
A. No, sir 
141 Q. You say there is no such entry ? 

\ | do 


142 Q. Is there any entry of that character upon any of the busi- 
ness books of the firm of Kilbourn & Latta? 


Lae tne ont BS has iy 


ee en 


clases emeettnee atk ee 
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A. No, sir. 

145 Q. To whom were these 86,500 notes made payable’ 

A. I think to George Taylor. 

144 (). How did they become made payable to George Tay lor? 
A. Because we transferred the property through the books in the 

hame of George Taylor. 

145 Q. Was that not what I asked you a moment ago? 
1079 A. No, sir. 

146 Q. Will you show the entry in your books, so far as it 
relates to the connection of George Taylor with this property ? 
A. As that has nothing to do with your purchase and 

lo that; not that I have any 


case 10 any way that I see, I decline to di 
objection to it. 
147 Q. Had anybody objected to your doing it but yourself? 
A. No, sir. 
148 (). Counsel for defendant has not objected, has he? 
A. I have not heard it. 
149 @. IT ask you,then to, show that entry. 
A. I have said I decline to do that. 
loU Q. You say that there is not an entry on your book showing 
that this square 115 was purchased by George Taylor and by him 
sold to Sunderland, Hillyer, and Stewart 
A. No: I have not said that. 
lo1@. I ask you that question directly. 
A. lam sorry to contradict you, but when 


? 


will find vou did not. 


152 Q. I ask you now whether there is or is not such an 
entry ? 7 
LO74 A. If you make it so that I comprehend you ! will try to 
answer It. 
1538 Q. I think I have made myself ‘understood. If not, I will 
state again thet what I wish to know tis whether or not there is an 


entury Upon the books of Kilbourn \ Latta showing or purporting LO 


show that this square ll5 was purchase d by Cr Orge Tay lor from the 
Institution for the Education of Colored Youth and by him sold to 
Sunderland & Hillyer. 

A. That 1s the first time you asked th: 
if there is such an entry. 

154 Q. Will you show that entry 
A. I don’t know that I have any obye ection to showing that entry 


. , 
. ¢ " ; : 3 ¢ . 
hntries of other matters. 


— 
j 
. 
~ 
— 
ed 
men 
<_ 
nn 
< 
— 
i 
— 
~~ 


if it does not come 1n betwer hn obtner enwry l ] 
4 } : } ] ] 4] : : , : 
loo (). | qaiesire that the book De produced LO 1@ COMUISSIONeTY, 


and that counsel for the complainants he allewed to Inspect the 
entry. 
A. I will allow the commissioner to examine this ¢ ' 
it is called for, and take it verbatem . put [ at celine to produc 
LU7o this book for the Inspection of the complainants In this case 
or I will read the entry and he can verify ut I notice 
other matters here (looking over the book spre ad before him) that 
do not pertain to this case and which I do not propose to expose to 


your gaze. I decline further to produce it 
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} P : +e , p . 

then. that vou decline to produce the book 

1 counsel for eom plat nants in reference LO 
} 


~tarar « . ; , | S £he ¢ , ae ~ 
this entry and thie CONTEXT OF thils ellery 


A. | LiINK \\ te Ii) Lqif it rr) ltiStaal) 
los hae MuestIoOn Is, Why Was that entry made ? 
i . ‘ 
\ \s near as | ea recollect 1h regard to that ,1t was made tor 


Lie put pose OF HOLL PIVINS to our e@rprovyes aby more Of OUr DUSINESS 


than was necessary for them to know. for instance, the title of lot 
17, 12 square 158, was deeded by I. Bb. Morgan to John Bull, and 
the identical entries ar J} sted throu orf) the books that the property 
was the property of John Bull and John Bull sold to Sunder- 
L076 land and Flillyer. lt was our habit to keep our business as 
entirely to ourselves as possible, for we were fully aware that 


we | mad in our en Pprovense Lit peo} le aut dittere nt times w ho were dis- 
posed tO know cls much about Our business as We did, ana perhaps 
did not have as much discretion in keeping it. 
Oo Q. [s that all the Xx} anation vou have to make? 
A. It Is, and that is the only Olle applicable to these cases. 
The COMIN ISs lone} here stated that he WOW la exathnine t he ent 
ht he bo yk offers d b\ \ ir (Olmste ad . a nd if | he parties desi Ie d I 1m 


ries 


: | 


to copy them and introduce them in the case he would do so 
Mr. Hinntyer: I desire to | 

tries. 
Mr. OLMSTEAI 


lowing the commission: r to verifv them 


— 


; i] ; : ; — ) : 
nmaAve Lhe COWMISsSsIONer Ct pr Liiese en- 


ae 
— 
— 
_ 
_— 
~ 
ce 
—s 
—- 
— 
o- 
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-_ 
~ 
—s 
— 
— 
~ 
on 
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— 
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— 
— 
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~~ 


; / ‘ . : . " i . ” ; ‘ . ? ] ~ 7 : 
( [ he Withess ay re DeVGUH to Pre ad irom the book. Lhe commissioner 
} 


} a } ] 
POOKINGE UPon the DOOK 


— , ’ : 7 ° . : a ° 4 } : } 
LO; ( Real estate acc t. Pnstit utloh 101 led ucation of Colored 
, . BE 1] a . 2 } » OF 
Yout Mm, square 43 lo, sold Gi Oree | avior, deed dated M ay. 20, 
heh 9 . " 4. , 4 ae if . _— ry’ a : } are 
(2. James M. Latta, trustee, 840.000. George l'avlor, to real estate 


; | } P _ aki 
aceount to the above s juare, bought ol Institution 
' } . . ‘ 
Colored Youth. S40.001 


for Kdueution of 


160 Q. What is the date of the entry just read ? 
A. The 50th day of May, 18 
A aes 


> "4 
Real estate qAee lt to tre 908r 


vlor, square 115, sold Sunderland, 
Hillver & Co, deeded as above, to J. M. Latta, trustee, $65,000 


Sunderland, Ilillyer & Co. to real estate ace’t for the above 
square, bought of George Taylor, $65,000. 

George Taylor to Sunderland, Hillyer & Co. for the encumbrance 
assumed, note of James M. Latta, trustee, dated May 1, 72, pavable 
on or before 4 years, interest 6 per cent., semi-annual, $32,000; 2 
notes to same of 86,500 each, dated May 30, ’72. 

(I said it was 48 hours between change of title. I see it is five 
days.) 

(Continuing:) Payable one and two years, $13,000. That i 
all. 
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1078 161 Q. 
the book ? 
A. They are. 
lo2 Q. IT now ask that the book be produced to the commissioner, 
and that counsel for the complainants be permitted to inspect these 
entries and the context of the sam 
A. I decline to do it 


acy . } . ’ ’ | } 
lbO5 @). Do VOU aiso decline to submit the book to the commiis- 


Are the readings which you made consecutive in 


sioner to be Inspected by the complainants for the purpose of hav- 
ing the entries which you have read and which have been verified 
by the commissioner inspected by them 
A. | have given so much as I have of the entries of these books 
or this book that did not pertain to this case purely as a gratuity 
164 Q. You stated in a former examination, when I asked to 
whom these notes were executed, that you did not know. [I mean now 
the two notes for 86,5000, mentioned in the entries which you read. 
Had vou at that time forgotten to whom these were executed ? 
179) Mr. Witson: I object to the witness being cross-examined 
as to ahy former examination, because the same Is not perti- 
nent to the present examination nor responsive to it 
Mr. HILLYER: Let thi question be re read. 
The question was re-read 


fs j . ] ‘ ] 7 2 . , 
A. | did. and lam not certain now that they were executed oO 


George Taylor, although it is my impression that they were. | 
think they were executed to him and he endorsed them without re- 
course. ‘Phat is mv recollection. The books do not show. 

165 Q. Who had access to vour books in the months of May and 


= > | - . = ge sl ce > 7:0 - ; ao 
June, 1S¢ 2, besides the members o; the firm oj Kilbourn c\ Latta 


L66 Q). An one else 
A. Well, 1 decline to answer that 
167 Q. Did Sunderland, Hillver, and Stewart or either of them 
have access to those b KS 7 
LOS) \ ld it think they lid KHOW Of ho reason wl they 
should Chey had access to all papers, accounts, statements 
titles,and abstracts that pertained to thetr business, as well as every- 
body else did in regard to their particular bus Ss 
LOS \) You stated Lt) Vour examination-in-chilel that Sunderland. 
Hillver, and Stewart had, previous to this purchase of square 115, 
“4 1) } } ; ' ’ 
bought ground all around It at a higher price, considering the loca- 
tion ? 


Jov @. State now What property thev had previously bought 
around this square 115 

A. They had bought square 158, whi 
had bought squares 66, 97, 112, 156, and 


ech was directly east; they 
l think quite a number of 

lots 1n square 47. whieh is south and west of this square. Some lots 
thev bought 11) square 97, which was nothing like as wel] 

1081 located, nothing like as valuable, they paid 40c. a foot for in 


cash. 
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170 Q. Who bought square 138? 
A. Sunderland and Hillyer. I don’t know but what they were 


bought by Thomas Sunderland ; perhaps it was; one or the other 


were buying around there. 

171 (). You say that square 138 was —- bought by anybody or Sun- 
derland, Hillyer, and Stewart prior @ the 26th day of June, 1872 ? 
A. I testified from recolletion. I will look at the aecount. (The 


witness here obtained an aecount book and opened it for examina- 


tion.) Ne. they bought in square 97, 
7?) (). [am talking about square 158. 


oo « 
A. Well, lf am just gorns ” to answer 1b. They bought lots 1} 
square 97, in square 156, and then they bought square 115, then 
they bought lots in square 158, then bought square 155, then bought 


54, then bought square 195. I guess this property was 

bought by Thomas Sunderland instead of Sanderl: ind & 

1082 Hillyer. I will look and see when that was done. No, that 
square 15S was not bought until the 24th of July. 

173 Q. Whereabouts is square 66 in relation to square 115? 


\. Square 66 1s one square north and two squares west. 


square 


174 (. Is not square 66 between 21st and 22nd streets ? 


175 () Between what streets 1S square 115 9 
A. Nineteenth and ‘Twentieth. 

176 Q. Whereabouts is square 97 In relation 
A. One square west. | 


— , 7 > 
v¥ (J And Low muel 


qf” 3 
to square Ilo 


ii West 4 


4 
A. About a hundred feet, | guess, or maybe one hundred and fifty. 
cs" 7 
e’ 6 


178 Q. What had Sunderland & Hillyer where In square 
prior to purchasing square 1llo? 
A. They bought the whole square. 
wes, (). Square Ji? 
A. Squares 66, 97,and 112. You bought it vourself. You ought 
to remember. 
LOSS LSO Q. Lam not speaking about these others. I am speak- 
Ing of square 97 
A. Sixty-six, ninety-seven, one hundred and thirteen. All were 
bought by you. 
LSI Q. You are mistaken about that again. Was square 66 
bought by Sunderland, Hillyer, and Stewart? 
A. | do not know exactly how that was bought. You and 
Stewart, as [understood it, were in partnership. Then you, Stewart, 
and Sunderland made another sort of partnership, and he finality 
o Sunderland, Hillyer, and Stewart all of 97 and 


i 


was that you gave t 
113 and a por f 66. Ido not know exactly how that was done 
[lo and a portion of 6b, do not know exact y how that was aone. 


[ always considered it all and the same interest all the way through. 


[ think from the first vou were the only purchaser that [ knew of. 
iSz &. When was square 6 > bi yught a 
That was the first purchase you made. 
188 Q. I do not want the accurate date. Was that bought in 
June, IS/1? 


_— 
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1084 A. I guess you are thinking of square 93; that appears to 
have been bought in June, 1871. 

184 Q. That is what you were thinking of when you stated square 
vi. 

A. I beg pardon if | said 97. 

185 Q Then 05 was bought in 1871 and 66 bought before that 
was it not‘ 

A. I think so. 

186 Q. And square 113 bought about the same time? 

A. Shortly after. 

187 Q. Prior to January, 1872, had you ever heard of Thomas 
Sunderland ? 

A. I do not know just when I heard of him. I might not. As I 
sald before, you and Stewart bought at first 

i8S Q. Do not you know that Sunderland had nothing to do with 
squares 66, 93, and 115” 

\. | was under the impression that he had not until he com- 
menced purchasing. 

189 Q. What was the first purchase ever made by Sunderlan: 
Hillyer & Stewart? 

A, J gave that a moment ago. 

190 Q. Let us have it again. 
LOSS A. Some time in) AY Ly, IS/2, as pdt ars by this (indicating 
the account book from whieh was read the entries heretofore 
olven). 

191 Q. State the date. 

A. May 17,187: 

192 Q. What ‘property was purchased by Sunderland, Hill- 

& Stewart Sadie square 1lo? 
The re WAS quite a large quantity nN square O7 

195 Q. State how much, exactly, in square 97 

A. | eannot. Lots 18 to 20, part of lot 10 | cannot gIVe the 
number of square feet. 

194]. Lots 18 to 25—how large were those lots? 

A. pg dri say 200 feet front on “ O” street. These dates 
are the dates of | S deeds. The V May have bought or bargained 
fora vos sie nee Py amount ol this prope rey, as was ofte tr) the case. 
Doubtless it might have occurred in their manner of getting deeds, 

for property last bought might he deeded first, as “CC here 
10S6 in their account current the charges for the stamps on vari- 
ous deeds to property on the Gth of June which we re not 


ol ; 


stated before. For instance, here is lot 17,in square 158, deed dated 
M: iV ist, and these other deeds antedatea, and before that charge 
for examining titles and stamps on square 115/and lots in 158 and 
sq uare- 155 and 156. | 

195 (J. Can you now state what property, liany, imm«e diat tely sur- 
rounding square 115 had been bought by Sunderland. Hillyer, and 
Stewart prior to this purchase of that square ¢ 

A. I eannot state n ore than I have. 

196 Q. What was it? Repeat it, if you please. 

A. I said that they had bought abo ut there—— 
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testiiying to from reco! 
near it, though. 


221 (Q. Will you answer my question whether lots in square 158, 
which front on Massachusetts avenue, are all of the same depth, or 


nearly of the same depth ? 

A. I have given You the depth as ntarly as I coula. 
oie Q). you have mentioned the depth of all lots fronting Ol} 
Massachust tts nvenue mn square 158 ? 

A. I have 

225 Q. Hlow many lots are there fronting on Massachusetts avenue 
In square 158” 

A. ‘Thre 

224 Q. What is the shape of that square? Is 1t not one of the 


squares Which is cut by an avenue so as to make Its width very much 


t ? ‘ " 
less QO?) th. east end than on the west end ? 
.. Yes Sl] 


2a (). What is the width of the square on the west end’ 

A. I should think about 150 feet. 

226 Q. And how much on the west end 

A. Well, I should think five or six hundred. 

L005 227 @. And it tapers all the way, does it not, from 

western boundary down to the eastern boundary ? 
A. It does. 
228 Q. The lots upon that square all vary in depth, do they not, 
in correspondence with the difference of width of lots indicated by 
the dimensions which you have olven ¢ 
A. No; I do not know what you are getting at. The plat book 
| show. If you are testing my memory as to the depths of lots in 
the elty | 

229 Q. What was the difference in value in 1872 between a lot In 
that square fronting on Massachusetts avenue of 200 feet depth and 
a lot of 100 feet depth ? 

A. I should think there was 30 per cent. 

250 Q. Tam not asking the absolute difference in price, but the 
relative difference—the proportional difference of one price to 
another ? 

A. Thirty per cent 

231 Q. And you say that Sunderland, Hillyer, and Stewart gave 
you an open order to buy any lots in that square at the round price 
q)i ye 


A. Yes, sir; they did not give us an open order. I do not mean 


it in that sense exactly. I mean they offered to give 0c. for any- 
thing we could get 1n that square. 

LOo4 252 Q. Then if you had bought the whole of that square 
at ode. Sunde rland., Hillye ¢ and stewart, according LO ayTree- 

ment, would have been bound to take it from you at that price. Is 

Lier what Vou mean ) i\ 


A..I do; not legally bound, as there was no writing to that effect. 

233 Q. But thev were bound legally, provided that they lived up 
to their contract, if | understand you ? 

A. That was their agreement. 


ection. I may not be accurate, but it is pretty 


. he 


« 
THOMAS SUNDERLAND ET AT 


234 () Did Vou 1 that transaction consider them shrewd real 


A. I did I think they thought they wet vetting 1 cheap a 
j that pric They found they could not get square 159 
250 J. What was the difficulty about 159 
\. Somebody else in ahead of them 
256 @. Could not they have bought it had they been willing to 
pay for it? 
a \. I don’t think they could have bought it at any pric 
251 Q. Who bought square 159? 
\. Mrs. Attorney General Williams 
hi Db rat by Sunder- 


stewart at anv pri 

|. } , { ; 

1K Hot. | KRTOW [ Was allel 
} ba Sorel ¥ 

b i iid not. ana | LOINK Wis As iiveé 


Doe ey 1] = —_ , ; _- 
7 (). ft was not, then as | understand you. a question ol price 
4 


but a question of getting it at anv price 
, ? 
t 


i) » 
\ We 7 Se ” ‘ dale ol r hat 7 ‘ + ' r } 
4 : Cike it Was a YOU (ital QO] ia cA Lit ci CatiIcs lon ()i rellIng 
property around there at all. here were a great many more 


! 
} ' ‘ }} : ; ] .% 
buvers than seiiers 1n the market 


240 (. In reference to this square he tirm of Kilbourn 


{ 
: ‘land, Hillver & Stewart ? 


} } } 
and Latta the agents o1 DrokKel 
\ N age te ] | ] rT] ’ . ; @e ef | 1 wa’ fof ‘ .. a ‘ | 
P eae, Bee. 6 mderiand, i nivel Ana PFLEWATL KRTCW Liat We OW] 


‘ ‘ , ; 
1c ve 7. 4) 1} Hy : ' p ' 
” lots in that square which they bought, or some members of the firm 
4 . ‘ 
bs . Ae } vent Des ite | 4 | » Gan, » Oto ot lest - | a rel 
11d. go not Know whether “enatol ewart ala never had much 
1? vereati } wert | hain 
COlnVvVel CAL] yi] Wicil biiil 
4 .*% | , | . ‘y he ct [| ’ ° 
241 Q. You were not, then, the agents of Sunderland, Hillyer «& 
4 ] . . ] -— 2. t i ; >? . »* « " . . ; > = ‘} 
Stewart for the purchase ol any OF this pre percy hh SqGQuare LDS 
| . 


7 . 
\. No, sir. 
re ~) | | . ~~ {= » 4 4 : ’ , 
242 Q. Which of those lots in square 158 was first sold to Sunder- 
| i | 7 ‘> 
land. [lillver and Stewart 
mh. } a 7 P . ? } } ? 
\. I think part of lot 9. It was an almost simultaneous sale—all 
OT qf 
° ? ~_ _—s a ’ ’ 7 | . cy ’ ° 
2453 (Q. Did the firm of K urn «& Latta ever own square 
lg ) 
Poe 
sys 4b * y 1? . ] , t | ‘ - not ' 7 ! 
LOG6 \ eV were 1Ihveresred 1l) vLiae OWhers Pr OL | 
’ 
244 (). For how long? 
4% a . 
: ] ] > . ] " 
A. I do not know: I think about a week or 10 days 
- ‘ ‘ a : | 
. , : " . . 4 ‘ . > . 4 Tr. tx? 4 } 
245 Q. Who were interested with them in its ownership 
‘ 7 *y 7 ; 7 ‘ a j + 2. | 
A. Charles A. Eldridge bought on a joint account of Charles A 
tdrid ] — f +1} ‘yy? i ] | Oy? ? I] 2 oy ? a3 9"? | ; 
hele rlave aha the rin (i Kilbourn Bete Latta ‘ +> h& Liv PLAL LLL! 
Re > ; 
4 | " — KK |] _ . Latt } ~ " " | yy) t | cr | 
Litt HIolie , ana KIliovouTH \ 4cr Laa , bici \ ( ) I I (it ; Pid Liit cAiv, 
™ } } - } ? 
: ; » - ° " ' iy? 
brokerage, and we divided the profits 
>) 14° ) . » Ib f oO? , >> ey)? . ? ] ‘ ‘+ } I | } - Po ‘1 +} . 
240 | Did vou KNOW OF any one Interested Witt saPTIGge Ith Ui 
ee nn ; ett | ° . ‘ y . 
purchase besides the firm of Kilbourn and Latta 
; rT . } | t } } 
a No: [ do not think that i ald. 
OAn 7 : ee ~~ } a - Eres ’ — 
JA (). Is there anvthing rn the DOOKS OQ] Kilbourn A Latta show- 
: . LAA lL. > LyNIVA } » +) ' lx, — " rnoethT ; it} 
bli the purchase of this Sg ua4nre DY themseives in connection With 


Mr. Eldridge? 


PI LRA OA RL EET NORA serene te are: 


| 
| 
| 
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A. There is not. There is another instance wher we did not di- , 
vulge all our business to evervbody. 


a : ’ , 2. ey Fe | +e 7 ’ : ’ srl ° ’¥ ‘ ‘ , - 
248 (). Did vou pay this $2,000 of profit, which you say you made, 


. 
’ ] 
\. Well, Colonel, | have no “hesitation in answering these 
( . } P ‘= ° . 
LOg; ‘yi EST1O) but GO ] know thal if Isa matte Liat pertains 
to your business 1n anv way, and if vou are Yong to aSkK any an 
Per} ro ore ha ‘5 . Sa. 2 - 
more | Wdecilhne to aluiswel ()t] i sav that we did brary It lh money 
C>” ? ] } : - ] P< nn “< : 
ZOU C). \t what time did vou pay him the S2Z.000 ” 
* i * 
\ | eeey t } ? thy) } frirtl -_ . ‘ 1 
fh. qeciine to alisyv AnVEOING turchoer ihh regard to ti 
2 nee ‘ , , , » | = i ’ , 
251 @. Is there any entry on your books showing the payment of 
. . ‘ ‘ . 
Ceg ’ ‘ 4 + } ; *} 
Ss? OOO on tCCOUT) ()j ae square : 
} , »¢ r \] 
\. | decline to invthine further in regard to 1 No: [I do 
f ‘ 1a? t ? ! 'y>T Y*% t | | | 
LiQ1 CACC LILI \\V Lt « . i on i bball CLDILP\ Upon { if Lar nN 
~~ ,? oF 
2o2 WY Will VOU show Li 
| }7 | } j : . ‘ } ? 
\ Well] i \ i i] ( cts 4 eke. if Dut al is hot Chara i LO [Is i ete 
) ay } Be ] | ry) ? } riod t}y cy | | LI f } ‘Ou! { 
4 itd OU 1] i relrie i Ao | — asa , Cilia ea {) iit CXPel ‘ acecouUun 
} j a 7 7 F 
(the witness here tut hing to a page In the account DOOK pala on 
t 
| 1 } ? 1 = <)> 
the llth day of Jun LOGS 
Ps } ' 41 ] } +) 
253 Q. Will vou produce the book and show the entry 
} j : - } 
1. Oh, no: | have gotten through | gratified vou to that ex- 


| ee 4 sar] —— ] ‘Y . .% 
tent, Dub -L Will NOt. UbTess [ eee compelled to. let vou run through 


r } } } ; a ! le 
4 { ) hye ») ‘ 1 Ge rit lO pl KH111Cce thie DOOK SHOW] ) ar i{ pDav- 
i 
ment 7 
\. Yes 
‘ | = i] '% } : ° ] } ’ , 
LOGOS At this potnt the counsel for the compialnants requ sted 
ii Mea ae — oe ; —_— 
that the examination be adjourned until Ssuchh time as shat 


91IVe all Opportunity 1O}] procuring the OPINION ofr the court 1n fre- 


] + she i hy — . . | ¥ . = 
spect to the necessity of the witness answering the questions wuieh 


a , a oo - — ee © e , : 
have been Pro] oOunded to him and Ww hich IC fas deelined to answer, 
Lad that ¢] » he adi } —— ‘ Recs 
eQehnd asKnead that the examihation be adjourned one week from to-day. 
It was aee ramng@iv agreed that the mdurthel taking Of testimonv be 
; ‘ 
postponed to 1 time avove indicated 


,<- ¢ 
M. T.S. CURTIS, ELvaminer 


4” >> r> . ‘ «> 
FEBRUARY LlotH, 1882. 


Met to-day at the ofthee of J. Fk. Olmstead. New York avenue. 
W ishineton., Vy. 4... when the further cross-examination ot NI r. ()im- & 


1(yaaG I} } rmyPVTIVEY Ti MMII ATLO} t | near the follo: 
} rt .} t rt a iiil um, ( ( X it cALIUTI (i) ‘ ey, \\ ager Sw LLié i‘ iLO ys i: 
} 1 
Ino SLID i] r 1) \\ ~ porns ‘ (] Lbpoonh.,. Ean) i\ 
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this letter relating to this business, or something of that kind. Now, 
the only thing that is different from that is that there is a clause in 
this letter which was left out in the suit of * Kilbourn and Olmstead 
against Latta, referring to the sale of square 115. A elause in that 
letter was stricken out which referred to some other private matter 
Now, wish my answer LO stand 1 In this case as if does in the 
1102 case of Kilbourn and Olmsteadagainst Latta. When I gave 
that answer I had reference to another letter which was pro- 
duced, in which a clause was stricken out which was entirely outside 
of any case. It was purely a personal letter, and I had that letter 
In mind when answering in this ease. 
256 Q. The extract of this letter which was introduced in th 
ease of Kilbourn and Olmstead against Latta, “- to which you have 
referred in a previous examination in this case, did not contain the 
words “ Hand ‘Taylor a copy of his letter of instructions to us about 
sale of 115,that he mav have it fresh in his memory, if question d,”’ 
did 

A. Ido not think it did. I do not remember, however. I have 
not looked over the testimony nor this letter until within the last 
two or three days. 

257 Q. Will you produce the journal, Mr. Olmstead, containing 
an account of the business transactions of Kilbourn and Latta in 
1872” 

A. I will produce it in accordance with this order of court for any 
entries in regard to this business. 

258 Q. What was the first piece of property which Sunderland, 

Hillyer and Stewart bought in 1872? 
1103 A. | am unable to say what is the first piece of property, 
either from the books or from the accounts. 

209 Q. Ido not eare which was the first piece of property. | 
mean the first plece of any kind. | am not getting al the actual 
piece bovght. I want to commence at the beginning of purchases of 
any kind and take them in order. 

A. I will explain in my answer now: You want the first entry on 
the books and I can give you that very readily; but whether that 
was the first piece I doubt. The first piece of property appears by 
the account current here in square 156. 

260 Q. Will you turn in your journal to the first entry made in 
reference to that square? 

A. The first entry in regard to that square is on the 27 May, 
1872 

261 Q. Just read the entry, will you, please? 

A. Real estate account; Hallet Kilbourn, trustee for square 156, 
sold Sunderland, Hillver and Co., $90,429.90. 

262 —. Is there any other entre made in connection with: that 

square there or madeanywherein connection with this square? 
1104 A. No, sir; well, there are other entries—the closing en- 
tries of that account. 

263 Q. Is that the first entry which appears in your books 
in reference to square 156? 

A. In this matter; yes, sir. 
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264 Q. Iam not asking in this matter. I am asking about the 
first entry which appears in any books in reference to square 156. 

A. Your first question was, What was the first piece of property 
sold Sunderland, Hillyer and Co.? I answered, Square 156. You 
wanted the first entry and now I have given it to you. 

206 Q. I wish you would understand my question, which I in- 
tended to be plain—that is, I want the first entry which appears in , 
your books anywhere r Sepia In any way to square lob. 

There is, I presume, another entry here when that property 

‘the Real Estate Association. I do 


Was purchase d for the account of 

not know just eX: actly where it is 

266 Q. Turn to that entry, if you please. That is the entry I 

want. 

A. The first entry in regard to this square is October, 

1105 1871. I think that is the first entry. I will read. Real es- 

tate to account of Thomas Young, square 156, sold Hallet 
Kilbourn, trustee, Octobe r. IS76. 8$65.748.00. 

267 Q. Is there any entry for commissions upon that sale? 

A. I should say there was. 

268 Q. Well, read the entry, if you please 

A. He paid us $4,673.06 for selling it. 

269 Q. To whom were those commissions charged ? 

A. Charged to Thomas Young, the man we sold it for. 

270 Q. Is there any other entry intermediate between the one 
which you have last read and that which you first read relating to 
the purchase by Sunderland and Hillver ? 

A. I do not think there is. 

271 Q. Is there any entry of a commission in relation to the sale 
peepee nig and Hillyer recorded in the first entry which you 
read’? If so, I wish you would read it? 

I think there is. I do not tlink that we sold it for nothing. 
Yes, sir—$4,521.50. 

272 (). Read that ent ry. 

A. That is a commission account—credited with $4,521.5 
1106 273 Q. To whom was that sum charged ? 

A. Charged to the Real Estate Association. 
274 Q. What is the date of that entry? 

A. The same date as the entry I gave before—May 27, 1872. 

270 (). Who at that time compose J the Real Estate Association ? 

aes I a not ——— what that has to do with this case. 

76 Q. I say, as I have said before, that is not for you to judge. 

Mr. Manian What did you want to know that for? 

Mr. Hittyer: I cannot stop here to argue questions of law. I 
simply want my questions answered. Of course, if | did not think 
I was entitled to the answer I should not ask it, but I may be mis- 
taken. 

Mr. Torren : Well, do vou want to have the names of people go 
down on this record who have nothing to do with this case ? 

Mr. Hittyar: Yes, sir; if I think it has something to do with 
this case; otherwise I would not, undoubtedly. 
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1107 Mr. Torren: There is no proviso about that in this order. 
There is no use putting these names In here. 

Mr. Hirtyer: Mr. Olmstead put them in the record of the other 
Case. 

Mr. Torren: I think not. What case? 

Mr. “dintyer: Why, in the case of Kilbourn and Olmstead 
against Latta. a 

Mr. Wiitson: Col. Hillyar, suppose you specify such persons as 


you think may be,to know whether the -y had an interest In associa-- 


tion or not. If you pardon me for a single moment, I will say that 
[ do not want to interpose an objection to anything that is: within 
the bounds of reason in this case, but I do not want a lot of utterly 
irrelevant Lestimony brought into the Case. 

Mr. Httityer: [ assure you that so far as I am concerned I do 

not want to bring them in, but they are in the printed record 
1108 in this ease, and that is what I want to get at. 
Mr. Witson: I cannot see, for my part, the relevancy of 
this; I confess I do not. 

Mr. Hittyer: I guess you will see it after awhile 

Mr. Witson: You may be able to show me where it is relevant ; 
vou may be able to show the court where it is relevant; but I can- 
not see it now, I confess. This square is not in controversy in this 
suit. I ask you, is there a single foot of this square in controversy 
In this suit at present? 

Mr. Hitiyrr: No, sir 

Mr. Witson: Well, if it is not in controversy at present I do not 
see how you make the transactions of this firm relevant to the issues 
of this ease. 

Mr. Hittyer: | do not know whether I can explain it all before- 

hand, but I think it not only relevant, but very important. 
1109 Mr. Winson: If Mr. Olmstead should decline to answer 

this question and you were to go before the court to ask that 
it compel him to answer, I take it you would be compe Ned to show 
the relevaney of this testimony to the case, and it is not an un- 
reasonable request that we should ask you to point out in some way 
or other some indications that it has some relevancy to this case, 1n 
order that we may avoid the necessity of going to court and taki Ing 
instructions on the subject. [do not want to do that. I want to 
accommodate and not to oppose anvthing that is pertinent to this 
case, but I do not want to lug in a lot of stuff that cannot affect the 
case In any way whatever. 

Mr. Hittyer: [I can only say this—that I insist upon the ques- 
tion and that I hold we are entitled to show the facts in regard to 
each one of our purchases under the allegations in the bill and the 

denials in the answer. 
1110 Mr. Torren: There is not a word said in that bill about 
this square 156. 

Mr. Witson: ‘There is nothing in the bill about square 156. 

Mr. Torren: | wish to say, Mr. Commissioner, that [ am in favor 
of having this question answered if Mr. Hillyer wants to introduce 
irrelevant and immaterial matter into this case; but we here enter 
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our protest against going in matters that do not relate to the issues 
involved in it, and if he wishes to put it on the record let him do it. 

Mr. Wirson: I enterpose an objection to it because it is immate- 
rial, irrelevant, and has no relation whatever to the issues of this 
case or toany other case that has been referred to in the stipulation 
entered into between counsel. 

The question was re-read. 

Mr. Hittyer: I waive that question for the present to ask an- 

other. I ask the witness if he will produce an original agree- 
1111 ment made between Kilbourn and Latta and Olmstead in 
the spring of 1573, purporting to set forth the trusts upon 

which property was held which stood in the name of one or the 
other of the members of that firm, a copy of which was introduced 
in evidence by you in the case of Kilbourn and Olmstead against 
Latta ? 

A. I do not think I have that 

279 Q. What did you do with 1 

A. My recol lect 101 } is t! lat t was by rere wed or le Sb, | do not k now 
Which. I lost sight of it during that case, and I do not remember 
to have seen it since. 

278 Q. Have vou it now in your possession’ 

A. I do not think I have. 

Zid (). Do you know when you last saw it? 

A. ] do not. 

280 Q. Have you any recollection of having given it to any one? 

A. I think it was left in one or the other of the offices where we 
took testimony: that is my recollection, and it is the last I have 


‘ 


, 


seen of. it. 
281 Q. Have vou seen it since * 
A. I] have said that mv recollection is that that was the last ] 


*) 


saw of it. 
L112 282 ().. Is the copy which was introduced in evidence by 

vou, and which is contained in the record of the case of Kil- 
bourn and Olmstead against Latta, a correct copy of that agree- 
ment? 

A. It is 

2350 (J. Does that agreemnent show who the persous were who com- 
posed the Real Estate Association ? 

A. No. 

284 Q. Does it purport to show who the persons were who com- 
posed the Real Estate Association at the date of the agreement ? 

A. No. 

285 Q. Did you not testify in that ease that it did? 

A. No. 

286 Q. Did you not state in that case in the testimony the terms 
at which Kilbourn and Latta became purchase-s and thereby became 
interested in the Real Estate Association 7? 

A. I mav have done that. 

287 Q. If you did, did you state it correctly 


A. | apprehend that I did. 
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989 Q. Did not your testimony in that case show that all the put 
chases by the firm of Kilbourn & Latta of interest in the Real Estate 
Association was made subsequent to the Ist of January, 1873? 


A. No, sir. 
290 Q. What one, if any, shown was made prior to that 
date ? 
1113 A. All but one, if it shows anything. I don’t think it 
shows anything. 
291 Q. You state, if I understand you, that square 156 was sold to 
Sunderland, Hiliver and Stewart by the Real state Association ? 
A. I bave stated that: ves, sIr. 
292 (). Does the entry in your book show a sale by the Real Estate 
Association to Sunderland. Hillyer and Stewart ? 
A. It daes. 
290 (. Will you turn to that entry ? 
A. | have read it once or twice this evening. 
294 Q. Just re-read it until I see if I can understand it. 
A. Real Estate Association account to Hallet Kilbourn, trustee, 
square 156, sold to Sunderland, Hillver W Co., $90,429.90. 
Sunderland, Hillver & Co. to the Real listate Association, for the 
above square, paid Hallet Kilbourn, trustee, $90,429.90: Hallet Kil- 
bourn, trustee, to Sunderland, Hillyer & Co., for the incumbrance 
assumed, 852.000: accrued interest, 81,405: note, $17,000: ecommis- 
sion account, $4,521.49; cash, $15,497.64; deed and acknowled: 
ment, $5.50. Another entry here is Cash in full, Sunderland, Hil 
yer & Co., for purchase of square 106, $15,497.64. 


] 
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1114 299 Q. What was the profit made by the Real Estate Asso- 
clation, according to your entries which you have read, upon 


the purchase and sale of square 156? 

Mr. Witson: The question is objected to as immaterial and irrele- 
vant. 

A. The books do not show. 

296 Q. The difference between the purchase price by the Real Es- 
tate Association and the sale price to Sunderland, Hillyer, and 
Stewart, if I understand it correctly, as shown by your books, was 
something like $27,000. Is there any entry in your books crediting 
that difference, less COMMISSIONS, LO the Real estate Association ? 


Mr. Wiison: That question is objected to because it is immaterial 
and irrelevant. ‘This square 156 not being in controversy in this 
case or any other of these cases,and the witness having testified that 
the purchases made by the Real Estate Association from Mr. Young 
were made about a year before the sale to Sunderland, Hillyer, and 
Stewart, the profits that may have been made in that transaction 

are not involved in this controversy, nor is it material whether 
1115 it appears upon the books of Kilbourn and Latta or not. 

A. I have read all the entries in the books In relation to that pur- 

chase by the Real Estate Association and the sale to Sunderland. 


Hillver and Co. 
297 Q. There is, then, no entry crediting the difference which | 
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have mentioned, as I understand you, in your books tothe Real Es- 
tate Association ? 

A. I have not said that at all. You would not have asked that 
question if you had apprehended my answer to the other question. 

298 Q. I ask you now distinctly if there is or there is not such an 
entry in your books ? 

A. I only answer that I have read every entry, as I believe, con- 
nected with that property up to that time from its cmeslnnny, anne 
it may be some small entries or items of tax, &c., paid intermediate 
There may be some such entries as that that | do not know of. 

230 (). Was that $27,000, less commissions, paid to the Real Estate 
Association ? 

A. I have not said anything about any $27,000. 


Mr. Witson: The question Is objected to because it is immaterial 

and irrelevant: that it 1s no coneern to these complainants 

1116 what was done with any mon ys that were derived from the 
sale of property to or for the Rea | Estate Association. 


300 Q. I wish to know distinetly whether or not the Real Estate 
Association were or were not either paid or credited upon your books 
with the amount of difference between the purchase price of that 
prope rty named in the entry, prior in date to that read by you, and 
the sale of that ] — vin the entry last read. by you ? 

A. Well, Colonel you apparently do not understand book-keeping, 
for the first entry credits the property to the Real Estate Associat tion 
and the last one charges it to you, and the diff 
stands to the credit of the Real [state Association. 

301 Q. Is there any entry on your books crediting it to the Real 
I’state Association ? 

A. Well, I cannot say anything more about it. I have read every 
eniry in the books with reference to it, and have ex plained as fully 
as | can. 

302 Q. Have you a ledger in connection with this journal ? 

A. Yes, sir. 

303 Q. Int es ledger is there a separate account of Real [state 

Assoc lon ? 
L117 si. There is no account that I have not read here. 
304 Q. I ask you if there is a separate ledger account In 
regard LO the Boal Ie stat Asso. 4 

A Yes, sir 

305 Q. IT ask you to produce the ledger and turn to that account 
for the purpose of ascertaining whether or not there is a credit in 
that account of the amount of profit Upon this purchase and sale? 

There is nothing in that ledger that I have not read. | sup- 
posed that any One knew that a led; ver Was simply a column of figures 
iaken from the journal, wit hout any explanation whatever. 

306 Q. Will vou produce the ledger account of the Real Estate 
Association ? 7 

A. Yes; and you may read it if you want to. 


erence, of course, 


The witness here handed to Mr. Hi Ilver the ledger referred to, and 
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the latter made an examination of the same at the point indicated 
by witness. 

oO7 (J. You have no ledger account with the Real Estate Associa- 
tion by that name, have you? 

A. You have been reading it for some time. 

008 (). I ask for the ledger account of the Real Estate Association. 

[ was shown an account of Haflet Kilbourn, trustee. 
1118 A. That is the Real Estate Association. 
309 (. [T read the journal entries as Hallet Kilbourn, 
trustee. [ now ask you did the firm of Kilbourn & Latta ever pay to 
the Real Estate Association the difference between the purchase and 
sale price of that property ? 

Mr. Winson: ‘The question Is objected to because it Is Immaterial 
and irrelevant. 

A. I have read the entries five or six times. I have shown the 
ledger and you have examined it, and that 1s all there is In regard 
to that matter. I have stated that the first entrv shows this prop- 
erty charged to the Real Estate Association, and the next entry 
shows the credit of the sale for the Real estate Association Wiil 
state further that the balance at that time stands to the credit of the 
teal [estate Association. 

310 Q. [ wish vou would answer my question. The question 
will be re-read. 

The question was re-read. 

A. I cannot make ahy other answer. 

dll Q. The question is very plain, and T[ insist upon an answer ” 

A, Well, (‘olonel, | have done ny best. do hot know of any- 

thing farther that I can do 
1119 d12 Q. I understand you, then, that you cannot tell me 
whether the firm of Kilbourn and Latta ever paid to the 
Real Estate Association the profits, as shown by vour books, arising 
from the purchase in 1871 and the sale to Sunderland, Hillyer and 
Co. in 1872 of square 156” : 

A. I presume that the profits arising from the sale of that prop- 
erty went into the purchase of other property for the Real Estate 
Association, but [do not know. They were pretty large buvers in 
real estate. 

315 Q. [fit went into the purchase of other property for the Real 
state Association, would it not appear on your books ? 

A. | presume so 

014 Q. What interest, 1f any, had the firm of Kilbourn and Latta 
in the Real Estate Association at this time? I mean in May, 1872. 

A. We were a part & parcel of the Real Estate Association. It 
Was a sort of an arrangement that we had with several parties; and 
It was proposed to be gone into by Judge Sunderland in regard to 
one piece of property. It was that we were to handle the property, 
buy and sell it and get our commissions and divide profits. 

315 Q. What do vou mean when you say that Kilbourn 
1120 ard Latta were to divide the profits? Do you mean that 
they were to have one-half the profits? 
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A. Yes, sIr. 

316 Q. Then you were entitled to one-half the profits on the sale 
of square ]o6? 

A. Yes, sir; and got it, too. 

017 Q. Did all the property standing on vour books in the nami 


of Hallet Kilbourn, trustee, belong to the Real Estate Associa- 


+1 } 


Lion: 

A. I think it did. 

318 Q. Was there any change in the interest of the Real Estate 
Assoelation between the month of May, 1872, and the month of 
March, 1873? 

A. Well, I will not sav that: I do not know whether there was 
or not, ) 

519 @. I mean to your knowledge ? 

A. Well, I do not know what you mean by change. 

020 Q. | mean any transfer of any interest from one person to 
another in that Real Estate Association between those months? 

A. No; I think there was not. 
021 Q. Is the account of Hallet Kilbourn, trustee, balanced in 


I 

LL () Is there aby cre dit upon the one side or the other? 

1121] A. I do not know whether there is or not. There was a 
very large amount ol property on hand which cost a preal 

amount of money, and some of it stands to the credit of 1t yet, which 

hardly expect to get square on. 

323 Q. What was the next piece of property bought after square 

A. By Sunderland ? 

624 Q. Yes; by Sunderland, Hillyer and Co.? 

A. Lots 1S to 2d, In square 7, 


20 Q. What is the entry in regard to that? Read it, 1f you 
pleas 
A. Real estufe account, J. I Woolard, lots IS to 25 SQ. Q7. sold 


Sunderland, Hillyer & Co., $4,039.70; Sunderland, Hillyer W& Co., to 
real estate account to the above lots, J. kf. Woolard, commission ac- 
count, 8161.10; cash, $3,878.60. 
326 (. Were there commissions charged to any one in that trans- 
action ? 
A. J] read that just how, 
327 Q. Who is it charged to? 
\. I read that: J. F. Woolard, commission, $161.10; cash, 
$5,878.60; account balanced May 27th, 1872 
3285 Q. Which was the next piece of property that was bought? 
A. The next was part of lot 10, square wi. 
329 Q. Read the entries, if you please 
A. Real esiate account, N. W. Beveridge, part of lot 10, 
1122) square 97,sold Sunderland, Hillyer & Co., $1,570.25; Sunder- 
land, Hillyer & Co., In account for the above lots, N. W. Bev- 
( ridge, to Sunderland, Hillyer & Co., James M. Latta’s note, dated 
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May 25, 1872, payable in two yrs., interest 6 per cent., payable semi- 
annually, $1,200. 
Commission account 

Commissions & deed, $84.00; eash, 8296.25 

300 (. To whom were those commissions charged ? 

A. You ask useless questions. If you paid attention to the read- 
ng of thiis record Or looked atl the book carefully you would know. 

331 QQ. As vou say, | am not a very good book-keeper. 

A. I read it as charged to Beveridge. 

332 Q. What was the next piece of property which was bought 
by Sunderland, Hillver & Co.? 

A. Square 115. 

330 Q. I believe you have already read all the entries with refer- 
ence to square 115, except the entry in regard to commissions ? 

A. Institution for the Education of Colored Youth is charged with 
$1,000 commissions. 

334 (. What is the next piece of property which was bought by 
Sunderland, Hillver XW Co. ? 

A. The next Is lots in square DL 


ooo (). [ am speaking now of lots purchased by Sunderland, Hill- 

r& Co. Did Sunderland, dillver & Co. purchase lots in there, 
too? | 

Lizs A. Real estate aceount, Jane Hanney, lot 7 and lots G, H 

[, Kk, L, M,N, in subdivis! _ lots 45, 46, 72, sold Sunder- 


L | 
land, Hillyer & Co., dated 1872, to James M. ahaa libanica 
The next is Sunderland, Hillyer & Co., to real estate account for 
above lots, Thomas Young sold to Sunderland. Hillwer & Co. 
dated May 23, 72, James M. Latta, trustee, notes payable semi-an- 
nu: lly, interest 6 percent 87 .045.40: commissions and deed. $334.62: 
cash, S318.0O8. 

306 Q. What was the next plece of property bought by Sunder- 
land, Hillyer and Co.’ 

A. ‘The next was lot 17, In square 158, real estate account to Kul- 
bourn & Latta, lot 17, in square 15S, deed dated May 2) 
James M. Latta, trus tee. 

dof Q. Will you allow me to look at that—at that entry, if you 


, 2 


. 


The witness here passed the book LO Mr. Hillyer, who inspected 
the same at the pont W here the witness had just read from. 


Mr. Hirnyer: What is the next piece of property purchased by 
Sunderland, Hillyer & Co.? 

A. The next entry IS the purchase of square 155. Real estate 

accounl to George Ls at square 100. sold to Sunderland, 

1124+ Hililver & Co., deed dated June 7, 1872. James M. Latta, trus- 

tee, $72,970.30; Sunde rland, Hillyer & Co. to real estate ac- 

eount for the above square, bought of Burgess & Orme, commission 

account, $0,246.54; cash paid in full for first note and accrued int., 


} 


$10,026.81 ; paid Geo. Burgess, $2,667.00: examin’e title, $63.00: 
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stamps AY deed. 13.50: recording deed. S] 50 
S13.070.08. 


f 
pa 
ew 
- 


dries, $4.00: total. 


ys) ° ° | . . 
295 |. Are there any other entries in your book in reference to 
hat » J : c 1 4] } : é 
Mab SQuare——Ssa\y between the first of May and the lust of June? 
A. No, si 


doo Q. What is the next piece.of property purchased by Sunder- 
= 4 ~~. @ * j 
land, Hillver & Co.‘ 

A. There is anothe 
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entry: Expense account of Mr. Eldridge, $2,000 
SD A » ] : - 
otU GQ. Read the entry as it is 


‘ ? } . 
adhd nov your own lancvuave 
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\ lam g Ving the entry in iui fhe next purehase is lots in 
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lize) be square 134, James M. Latta, trust: S14.417.65: A r’, 


I. rela ‘i } ] y | ’ ] 
Organ to Sunaertiana, 


tee; three notes, dated June Ist. 1S72, for S35.000, pavable in one, 
| 
two, and three years, Interest at 6 per cent., payable semi-annually) 
commission account, $417.14; stamps, $15.00; eash paid to Freed- 
mans Savings and Trust ¢ ompany, $3,517.46 
342 ©). What is the next purchase made by Sunderland, Hillye 


retia OF JO 2.0 ik, ANG 16. In square ba. 


| < 
I 


q % ’ r . } j ; - , — . 
meai estate account tO treorge \\ RR mrs, qgeed dated \ av. LS72,. James 


M. Latta, in fee, Latta’s notes, pavable in three vears, interest at 6 
pet cent pavable semnl-annuaily, S4.S79.3s Immission account, 
S1S6 

$5 () What Is thy next 2 

A Real estat account to = | s(} 195 vOoOUg r of (,eora \\ 
Riggs lots 1 | to 25. J. M Latta. 1} ee. Sy) AM). sold to Sunde} and 

; lar ® ’ ’ ’ 4 ? 4 , > 7 ‘ a ~~ _ . 
Hillyes & Co., Latta’s notes date- June 3d, 1872, pavable in three 
vears, Interest 6%, pavable's mi-annually. 840.000: commission ac- 


' +E: ~ : 4 ' 
count, 81,000: cash paid J. G. Barritt, 811,000. 


A 


544 () What is the next 
A Re; | estate aecount to I] wary Willard for all ; square Lol 


. James 


rustee, sold to Sunderland, Hillyer and Co.; com- 


. (2 /r " -. | 
mission, $661.61: stamps, &c., $24.00; cash to balance ac- 
_ . ‘) “ : | _ | wit i ] - 
count, $4,509.04 notes of Latta, date June 4, 1872, pavable, with 
a « 


6%, semi-annually 
o49 Q. What is the next’? 
A. Real estate account to Kilbourn, Latta, & Olmstead 

of lot 9, square 158, $2,836.50, sold Sunderlat 


CuUMDrance ASSI 
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— 
- 
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_— 
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interest 6 4. $1.600. 
O46 |. Any f or y about that p 
A. No. 
O47 Q. Go on with the next. 


o9—J]SS8 


HALL! 


| 
i 


t_. K j]bourn & Latta. lot 10,sq. 158, sold to Sun- 


derland, Hillyer & Co., notes of James M. Latta, payable 1n three 
7 “~ | er, : 
vears, Interest 6 %, pavable semi-annually, same being for Incum- 
. —— ' *.) 
branee assumed by Kilbourn 4 Latta, Ss yO 
048 | What is the next? 
| Sf p= ; ] ? +) 
A Real ( ae ee tto Kl ay urn «a Patt: west 2) It 1O Zi. S(| 
= . , - ' a wy. :, ] l 6 
los dared ya t 1]. IS, , J iyIesS \] itt. trustee, SOIC Suna riana, 
’ } 7 n +) 7 ‘> 
Hiiiiver & Co... notes tor neumbrance assumed, pavable 1n Wo 
x , | r > " ’ } lis 
y 2 PMseCies t) . ere #7 SCT] Lij Stu enany 
> 14 , ] fan) 
49 Q. What is the nex 
1416)" ) B= rs. } } ] oir : ; ‘ : ” 
ii Zi .. Lot 7. ] *} Peded cold Ss derland. Hillvei WV Co.. James 
MM Latt [rustes deed dated May 20, 104z: real estate ac- 
> y » - a¢ At h= i. " i i | -  s 
counts P. H. Rav, $5,424 MMMISsh S20U.00 5 cash, 31 ov 
' V4") . 4 6 
MW) What Is the next ? 
ql t } 0. 4 ; } ‘> = (ys? > = 
\ Real estate t to Johnson AX Stewart. lot o, square Jz, doVUU, 
i 
} 1 H Pm? ¢ } o , : : : . " _ + 
notes date- Mav 31, 1S72, pavable in two vears, interest 6 per cent 
pel annum, pas it) Sern ANNUALLY, SoOODUU: commission, SI7S cash. 
ST 500 
edt { ) Next? 
a 
" ‘ : , ¥ 
A. Real estate ace’t to Geo. W. & Jno. 8S. Hopkins, sold to Sun- 
' 4). 0. ¢ ; . ate 4 >) eps? 
derland, Tlillver & Co... James M. Latta, trustee, two notes, 82,26 
: nesiors 
each, dated June 18, 1872, interest 6 per cent., pavable semi-annually 
, POLY — 2 2 rm 
cash, $2,202.24; lots o, 4, and 5, In sq. 167, for 86,724.56 
ntl ‘| . ] | | + » 8a ’ ad 
do2 (). Were there commissions charged on the sale of that square 
’ _ } 
A No, S]] LuWeY W Lid hot pav any 1 do not re member the en 
} ' rt a or 
cumistance: that is the oniv instance 1n thie transaction ol] Sunde l’- 
land and [liilver, S iar as | remember, wher COIMDMISSIONsS Were 
} } } 
charged to them 
o> 3 PGS , | 4 % ] ~— : . 
1128 353 Q. What is the amount of the commission 
»<? ¢ -—, ° pode i 
A. $544.70 the recular commission was 8339.20 and the 
} | | } = 
qaeed Of trust and icknowledoment SO.o0) 
Sh a7 } ‘ 
4 (). What is the next? 
\ |? ] cy? 73% . & |] +? ? ] ¢ ve bos 1] 
Leal CSstate aAccOu fit L() \1ipourn \ Atta Ltd} sti ) SUP ERE UCP 
} | ] oe : } = } v% 7 ‘} ’ ] . 
Sunderland. Eliliver & Co... S84.410.00: eneumbrance assumed on 
‘ . 4 So @ ; ' 1 } - : bse , 
square being two. SO] A&LUUYU each. both pavable ln two vears, © 
} 1} 
per cent. int ft, pavabie semi-annually 
J gre x - } , . i. 4 
JOD () Ln. further entries 
A. No, sir. 
} 7 ; - +] P ~ 
v6 Q). In lot 17, square 158, there is an entry of a sale purport- 
ing to have | le by Kilbourn ind Clanton to Banden 
Ing tO Dave Deen Made DY IN DWbDOUrN, Latta, and Ultnstead to Sunder: 
1} al ee : = . L- ir 2 
land. [lillver & Co Ilave vou an entry in vour book showing the 
, J rag , ; ) 
purchase by Kilbourn, Latta, and Olmstead of that lot 
. ] } . 
\ have and read itin t 


Toe ] — 
1i29 = pourn 


eash, S4,.S00 


ooS Q). Vi 


Olmstead, 1 


id 


Ing and sel 
estate bou 


(>1] 


. 
. . 
L | 
| 
Ine 


have 


\\V uid 
ate to EK. 
1. deed 
stated 
ir IS72 


ne eXamMlnation. 


that the firm of 


. 


7. square 158. sold Kil- 


tO John Bull. $5 O00 


Kilbourn, Latta and 


was engaged in the business of buy- 


Do your books s| 


liOW the parcels of real 
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New York twice to see an old Quaker over there to straighten out 
the title. I think we had to go to Congress. They had no seal 


Now, I have forgotten whether we went to Congress or not. I know 
we had to assist them in some Way In vetting authority to have a 
seal, as there was some defect in their corporation. They had a seal 

. = } ‘3 : ’ ey 
and that took some time, and | will Say that 1) lOOKING over my 
records nere | stated the other night that we had Varlous prope - 
ties whit I) Sunde rland and I lil lver bought Ol) our books for sale 


| | 
ecemn ber, | SbO4. a 


a 
a 
—T 
a 
- 


for a considerable time, and J find in D 

pul lished eve ry week, square 138 advertised, and 

subsequent paper, which 1s March, 1870, | find squares 1. | 

and 134, all of which were purchased by Sunderland and Hillyer. 
Mr. Torren: What is the date of that paper (referring to a 

1133 real estate bulletin which Mr. Olmstead held in his hand)? 


} 


Pa pe rWée 


372 Q. Did the firm of Kilbourn and Latta own any of that prop- 


| | ’ st» P is ] + # . , . ] . : 
Iv advertised as brokers for the sellers 


3d70 Q. Did you ever have any connection with that square 115, 
except to have the right to sell it for the Institution for the Educa 
tion of Colored Youth or for the owners, as brokers prior to the 
time when you ma il bargain for it, in May, 1872? 

A. As I[ stated In mv examination-in-eblef and in ecross-examina- 
tions, we had made, prior to the final purchase, three separate propo- 
sitions, | 1 hink. in which we were to be « ither the pu renasers entire 


terested WIth Lner parties. 
A 
1154 oi | \O yi these Propositions had been accepted, had 
| ») 
they 
regu } } : 4 | . i} a? es & — rus) . ? — i" | 
A. hey Mad ho OY the ull board. hey had be lh iavoread 
> * } * r . . 
considerably by members of the board 
>= = ; | 1} ‘) 
i \y And t] ? ¢ req ! 
\. Yes, sii 
. ar i 
18s Q f 1 | t | 7 ; 
| i= ¥ ’ ') ° * 4) y 4 ay 6 ® ‘ " ’ 
ILO Yt ele MNmiit V Lilt re Was no Wa\ Ui purchasing except through 


orm ( a9 — — a7 } . . . i Poy . a } ! 
oiV (J Do you mean, when you speak of a refusal, that you ever 
that property 


a 


t 


os | F Zz : ' ; } 
oad cil) \ eat PIAGNt lo COMIpel that corporation LO se] 


to vou at a fixed price prior to the time when that bargain was con- 


A. We had no more legal right to sell or buy that property ! 
the institution than we had to buy or sell the property that we sold 


ron 
} 
; 


ong 2 
square 156. 


for vou ll 
‘’ 4 1. 4 } . 
OSU | - [ bat aoes not answer mv question. 


A. ‘They told us we could have it at the price and we took it, and 


— 
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you told us to sell lots in square 156 and we did it, and to ratify the 
sale we relied Ol) their word. 
081 Q. Who do you mean by they ? 
A. Trustees. 
o52 @. What trustees’ 
L155 A. All of them. finally. 
9503 Q. Did those trustees tell you that they had the right 


to bargain for the sale of that property ? 


o54 Q. Did not you know they did not have? 
A. We did not question them one way or the other. 


O80 Q. What makes vou say that the firm of Kilbourn and Latta 
had the refusal of this property prior to the board acting, in May, 


1872? 


— 
ee 
er 


id not say that 
386 Q. Did they ever act before that 
| shegpopags na | - 
A. IL think they did in February, according to my recollection 


4 Se isi . — — . , } ; . » : ? 
It night have been a considerable time before. — | erhaps they had no 
legal right to authorize us to sell it in 1867 | 


AO” i ] ° c | . 
vod Prior to the action of the board of trustees accepting an 


? 
" . a . aie ’ s } 
offer for this property did you have any bargain in with them le- 


: = —_ } : 
\. | have explained all we had, which was an understanding 


’ | 
SS Q. With whom 
. yy? eee } ] — . = 4 } ms , , 1] 1] } 
1136 A. With the board of trustees, that they would sell the 
property at such pric 
i ‘ i 
weer Ze ® atin a . ‘ . } - — 
IOI LO. What [ ask VOU IS whethe Vou understood they wer» 
| ] ] a ‘ 1} . 9 , 
11] (11 1 1ecval (>t) Porat Mt) LO tl] LO Sell iy 
\ } ] } F 
\ Phat Isa 1e@Val QUeSLIO!I 
. } , _ 
Mr. Torren: I object to that question \[r. Olmstead does not 
:' ; lL, ] : ‘ :, : = 
pretend to be a lawver and we do no waht Is Opinion nes a 
} 
mawver 
\ ¥ 
Mr. HInttye! 
“SUR ) ry} ) }] th «ad os '7 ‘ hey 7° fay on | ; .rv * cy see . " — 4 
aati - hen all that you mean by refusal In your answer Is what 
— es — 
VO LA Ve SLALCU 


| . ‘ 
; i i 
} , - ‘ j : , 
A No S]] ai ieast iO | (>| remem De! QO] ah We ae rif iial t 
‘ } : . F } } i 
- i ‘ 7 ~~ » on 9 . “a? | * «sy . . . “> « ‘ ‘+ > 4 
written then a ietter that we would take the propre LV at SUCH a 
I] | Tt rel mhyer ab 1}1 that + | nol and do not thin! WwW 
price Go hot re Tne Jer AVUVUUL tidal. UNIOULPTI, ATIC i lL LiiILiINn We 
,° 
did 
93 Q. Where property is sold and a deed of trust Is given 
t . < 
J lars ] , -— > " _ 4 , eh, : ber 7 + 4 at? : 
llo, back according to business Usave whose duty Is lt LO pas i] 
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ie trust and it belonged to them to pay 


ior it 

39D J. What I n lh Is way did you charge them with the ex- 
pense of that aced 

\ Io that ] CAML 

96 OQ. Did not vou state in vouraformer examinatiot that the 
de w tie nit was made was nade to luntta. as trustee. for thie Lye nett 
of the firm of Kilbourn, Latta and Olmstead ? 

A. I did 

red () Thi I) whi did Hot the pay for this Lrust deed ? 

\ ecanuse the transaction Was s1multaneous. We held that e- 
fusal until we so property to you, and we kindly allowec you 


lO pay Lhe xpenses 
1138 S98 (¢) Pid vou tell the trustees of the institution from 

whom the property was purchased that you were buying for 
yourselves or others ? 

A. I did not We told them no more than we told you We 
would not be apt to 

dove | (‘ary you answer the question 7?” 

A. I] do not think we told them anything about it | think | 
made all the negotiations made in regard to it, and [ don’t think | 
suld anything to them a t it one way or the othe 

|| rland. Hillverand Co., before vou sold to 


100 @. Did you tell Sunderiand, 


? ? } 
+ . -_ ; Bene isa. ‘ ? 
Lhnem, tha you had purehbased { property 
\ ' ] re 
A. Not if | remem riohit 
| , | 
: 7 

LO] @) \\ iO a y that that Vou Qld not ado it 

\. | 1 

d A (itd 

L(y? OD 1] BY: f ft] Till | i lL Wi } ey oO } 

hUZ Nw i COU ‘ [| SLUDS OF ChneCKS Which Were GIVE?! 
} . , - 
DY the firm 1] oy 


M 7 ‘ 
\ \’ ] ] 
| i ci vt ; ‘ © it MtInK> neve! nad re | reco} j c*t 1) 
a Ft } . | i . 
1159 rl ' DOT SOME OL LIAL Veal 
‘ : . 
| , . _ ay : j . ;, j ae +) 
1O4 (. Have you ever destroyed anv of those stubs 
\. No, sit 
1 vs \ 4 . { + | ] bon 4 rt ] ] 
LUO WU). \ at < if \) Liat DOOK CONTAIN]! i} thre stubs LJ i ehecks 
| 
] , : | -) 
(drawti Li Ze oad 
\ byes ~ rrieé + thar tlraw ar, ?) t Tat. Wet 
d bict \ 4 PLLGs i Lil ces « bHeV are p14 COTM piece 
| i } } : . 
' , . ' is — . + a . 
LOO ©) lave \ l HV portion oF those CheecKs Piven aduring thre 


vy are In the bottom of a box 


\. Not now lf there al ny thev a 
t | a7 } f,,1] 7 ’ ’ ih »? ] 1? ‘ viel ¢ } : > De . 9° 4 | ] ~ 4 
‘ ree * itiil Ji i Bore COLES it WO Lidl { a Ae ciil nou} LO SF () Lhnrouch LL. 

; } P \ \ i ? ] | +) 

l1OS (). Will you look and see by LO-mMorrow evenlIng 


' i 
HOS) VO me agents Ol 1} | 
' ‘ r 4 > i _ = me 4) 
| Li} }) i bcist ) I 5 oe ! nad ¢ 1} Sus r"¢ tr, 
\ | th bnRK ¥ wer 
i1d) ¢) | | } ; ' , ¢ | i | j > 
i J re LOM Pb you come to be their agents 
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to Sunderland, Hillyer & Co. How came you to charge commis- 
sions ? 

A. Ido not know that the accounts show that. I read the ac- 
counts as far as they go and I did not see anything in that respect, 
except one instance of S509. 20 

120 (. Have you looked at the accotint with Thomas Sunderland 
for the purpose of ascertaining whether commissions were charged 

not to Sunderland, Hillyer & Co. without Thomas Sunderland ‘ 

A. Well, I cannot tell you about that now, Iam sure. I thought 
[ was pretty familiar with this business, but I find I need some re- 
freshing of my memory | did not see al account here with 


121 (Q. Did not the firm of Kilbourn and Latta charge Thomas 
. ] — cy 
Sunderland for the purchases made by him during that same fall 


} 
st 


nearly S?.000 for commissions ” 
A. Indeed | do not know. The account which vou have will 
show You said it was here. but I do not find it. 


22 (J When vou did chara him commissions you were acting 


—_ 


as his agent, were vou not? 
A. Perhaps we were or perhaps we were not. 
L145 125 Q. When you charged him commissions you were 


inder obligation, were you not, in that transaction of the 
purchase to consult his interests and to buy for him at the low- 
est price at which the property could be obtained t 

A. I do not know that we were. There never was any agreement 
that we were to buy property at the lowest price or anything about 
lowest price. 

124 QQ. For all you know, then, that even when you charged com- 
missions you were at liberty to make a profit upon the property 
yourself? | 

A. I have never said anything of that kind and I don’t think I 
ever practiced it. 

f25 @. You have said that you did not know, even when you 
have charged commissions, whether or not you were under obliga- 
tion to act as the brokers of Sunderland. Hillver & Co. or ‘Thomas 
Sunderland and to buy for them at the lowest possible price, if I 
understand you 

A. I have said that I did not know that such a case was on record, 
and that there might be circumstances connected with it, with which 
lam not familiar now, which would explain anything of the kind, 

if there should happen to be such aecase. I do not know that 
1144 have said that there Hever Was such a Case. We were hot 
under obligation to buy anything or do anything that you 


ae) 


have stated in your bill. There was no bargain about it mn any 
shape. If it isa fact that in the purchase of any of this property 
or these transactions Sunderland, Hillyer & Co. paid a commission 
they paid it with their eye open, knowing what it was for, and they 
may be able to explain it now, | 

426 Q. You have stated in your examination-in-chief that square 
114, about which Sunderland & Hillyer had consulted the firm of 
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being made inagreat Many cases DY people wh » Were Hot COlnpe 
oe a e | 4 
tent to doit, and in regard to one square l remember It was assesse 
| 1~( =o ae Be ‘en tn ST? I w: 
a Oe. a foot (square job | think tihis Was Ih 104 2. Wiis 
- ’ ; . . ; 
L1lo6 one of SS Ss lt | District at that time or this sec- 
? , + ; ‘ " ; i | i } > ¢ ; 7 } vit] ] 
iit Ti ¢ i t { ci LA i wae 1] i hadith) Aicti Wit ] L! 
} 7 
business = 
hard | ; | 1 v4) > 
174.Q. What d . it the assessments in 1872 
4 4 ‘ ‘ ’ ¢ , ] ‘ + | _ ] 
i 17>] Ait I Ch iif 1) | Iced 
os 2 | , ‘); 
to V) I LE Dye Ceci TPoOm them 
; 
‘ j 6) ‘} f 
\ VL popoe I [) requatization and board ot assessors 
; 


x A \ ‘ ’ 
\. Appeared 11 ) Db e the board 
t & 
} ? ] t C 
[9S Q. Did you ap : person before the board 1n 1lS¢Z 
—— | to \ 
\ do tremen Vi ‘hee I} 1sS.2or Lhe Spril pad Ol LS, , 
A 
99 (), | int to e e this matter to [S¢2Z 
‘ 
} i me + | ' , , 7* ' | > Py } y , ’ 
\ Phen i Will CHIAKC Olt a SWer Velneral | appeared ‘ey fore the 
i | 
} } i] is = i } =» } ’ eae . . — - 
pourd in regard to the property oF Sunderiana i Hillve every time 
7 ail 
ii Wiis ass whe) | | | Lie i? ‘ ‘ ilié 
- ‘ } } } } 
fd CD Wohiat ( i(] Vol iO betore ean i mitra Tc} 
: } ' } } 7 
\ lo save them mo hn having the tax reduced 
e : 7 ] } } 
O01 Q. Did you mak i showing of having reduced it 
\. [I did 
= +) a } ‘ , 
NU \) Wh LShnow] 7 
ge Pe ] + <>, ‘ ‘ : } 
any \. | told them the property was assessed too high and 
lem } ’ ' t yt] r ronert wr) , hatt } Qf { 
aye pew Ths ces OF O it] ie: yOCTUY peria ms DCLLEI i\OoCA tvé 
. j = ] _ } sav ot 19344 } eS a >>) y ; 
not assessed so VIG: Used What Thiluence Mad With them to gel 


ap , 
ah) equalization and succeeded, too. 
~ *> . Fa — } , ; — i a i ] ——- ; | — 1 
Wo QQ. YOU Used Vou] iIntHuene: with Wihom- with the board of 
a as ad ak tal 
equal ization, do you mean 


A. Yes. Sir 


504 Q. Did you use your influence specially for the property of 
. ‘ . s . 
Sunderland and Hlillver or for that in eonneetion with other prop- 


erty in the northwestern portion of the eity 
A. Both. 
900. D you ever make a separate app 
of Sundert: 
taxes ¢ 
A. Yes, sir 
506 Q. When ’ 
A. Every time; I had a separate list made up which took Brother 


ligation for the property 


ind and Hillver in reference to the reduction of the 


> } : Ss ae — — ae } oe ie . : sos . : 
Bult i week, generally, to get it is Shape, and we were PaVilhe him 
»a } ] ] 
S150.00 pr rmonth tor that busine ° 
-~\> rat ; wae as ee? ea a ' } umes ie 2. 
007 Q. Well, now | want to know if you know what vou did in 
7 ‘ “ . 4 . } _ . 
[S72 in reference to ta ind, 1f so, state it 
\ | | t } i ‘ ‘4 f } ’ , 7 .P7) tT 4) oe » >) | . x77 1] 
fa. adO not KNOW except HY referring tO memoranda, ana It Will 


oOS @. Can you state any one definite aet that vou did in 1872 in 
reference to ta 
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A 


2] (). That sewer tax was a tax for all the city e All the city 


repeal of it, was 1t not? 


was interested in the 
| tt do much more than you did in regard 


A. But all the city did I} 
LO vetting it repealed 
ILz () Mention now wliat else you did. 
led to the tax, as I said. We looked after the im- 
oh pemperty, awe weer the panie of 1875 [ don't 


proveme! Its, protected 
i ’ 7 s | ; ‘ ’ | 
would be Lalnsal DV anybody that We Glad nore, perhaps, 


think 
than all other r siautia sn tOW)D tog ther to Keep prices up and 
L161 keep a break from occur-ing. If we had not done more than 


vy did it would have been complete 


the owners Of this proper 
. . 


' 
sunk. We used ek is, articles 
for the papers and sent copies to you very often. We were bolster- 
{ 2 a. ey ' 
Ing up the real estate market in the city We eo Fe ety tine tao 

, } | {* ] 
more than we did lf the property had beeh our own 
-~ ‘y , t . ~. . , 
Zo Well, is that what you mean by care and Management 


A. By the term eare and management I do not know that that has 


y24 (J. Can Vou mention any specific Aci hat Vou did for the 
‘ty direetly during the period referred to, bi 
sides, of course, the accounts of disbursements of the funds of Sun- 
derland, Hillver, and Stewart 
—, Well. thisat QO] itself compelled wus to keep A book-keeper al 
$1. SO00.00 a vear from 18735 until 1877. 
) ill ask you to look over 


have and by 


to state, as fur as you then shall be able 


such Pred pre rs. Die moranda, and SO forth, as vou 

1162 to-morrow evening 

to, What acts were done by the firm of Kilbourn and Latta 

for the benefit of this property between the date of its purchase and 

the dissolution of the firn 

a r of this testimony was postponed until to-mor- 
“ee 
t | 


rOW night, the i ry. ISS2?. ul d o'clock. 


WM. TT. A. CURTIS, Lvaminer. 


Wasutnaton, D. C., February 14, 
Met. pursuant to adjournme nt, at ofhee of J. F. ¢ 'mstead, at above 


date and 7 oclock p.m. 
Present: Mr. Totten, for Mr. Olmstead: Mr. Wilson, for defend- 


ant; Mess. Hillyer and Ralston, for complainants 


Cross-examination of Mr. OLMSTEAD resumed: 
» 
By Mr. Hittyer 
w@ 3) 6, or + : ; ‘ oe P } : . 
SAS (). | asked VOU Yesterday to look OVe!l such } pape rs and memo- 
randa as vou mie nt nave ior the purpose of belng able LO 
2+) ri + wait . | .  & ; oa : . : toe -) wars 
1165 Stat fuily the speelfic acts which you did irom lsi és LSi ¢ 
; . . : . ’ 
In managing and caring for the property of esiend aad 
} | enn. « . ] . ; ‘ | 
aha ft Wlil OW aSK VOU tO State what Speci ific acts were Golit 


Hillyer, 
1h that 1 respect 1h} the 


Mv clerk ha , . 
A. My clerk has bee 


o-day and has not been here, excep} 


eee 
I 
ed 
= 
v 
a 


THOMAS SUNDERLAND ET 


to come 11) the morn ne ane 


great many times. I have hunted over one large box of papers, 
which was all t hat | had time to do. and | d » not find what I su p- 
posed was in the box, and I am in no better condition to state any 
specific things that I did to-night than last night, and beg vour in- 
dulgenc I mav add that F do not know that I will be able to find 
thie pred pve rs W he 1} | was at thi other office, corner of “G and 
loub Sts., I had then ala ge amount of papers, memorans la, &e., that 
related to this Property | had all the statements, which were very 
elaborate. of ta Xx€s, Waler-mMalhl tax, sewer tax, genel ul tax, special 
improvement tax, and SO Ol Phere was a large bundle of those 
papers. As I was locking over the papers to-day I found other 


lh sali } 4 ' } 
[hat eaited that tO MV mind. and rel 


} } x 
destroved them Linking they were ol 
+t there Was Quite a arg DUthaie OF Lie 
} - ’ } 
what other thin (rs | hay | do not know 
Ae ’ —ae 3 ] 4] , . 
time, | will look them ove: f | eannot. 1 wi 
TY” T ah] { , ’ uu? | ; 1] ‘ 
amhnisWers Aas ain able Oo trom wha lh ADIE f 
aD lari 4 7 | i } 
27]. You understand, Mr. Olmstead, that 
, . ] f { i 
speet 1S this: that von claimed the tirm ol Lat 
' } F 
dered certain services for Sunderland & H 
— —— 
' =) 4 . . " j 
rom | 59424 10 | Si¢,. 10) wh) Cl) Ve € Cilhal? j 
f } 9? ] t’ ry? i] ’ ; , » 7 | 4] 
SIX L@CTH ality SBC Vt pre eH | Misa ili (]d)| | . it] ae 
} } ’ } , 4] 
1t} T MIS CASe Ge} \ Li ri. yee Were i] vy Sery sos 
1] sn B ce ’ 
slaerabvle service, except Such aS appear irom ti 
4 
oo ae ' } 28 
midi W hieh ha ve veen ntrodqduced ] eVIGell 
: T >} } lye , ? ‘ , 4 ‘ I} ? ’ : 
Cepuloh ana a “OUPTSeCTHNCHNLE O11 LWIOT Phat we J 
} F : } 
to state now what, outside of the matters wi ‘T) 
. i | - . E . ¢ | 
Counts, Was done DV the firm ol IK pourhn &W i 
I wish vou to state the specifie aets whieh cons 
| 7. 2 el , 
that vear for which the charge was mad 
rt = +4 
A. Well. Colonel, I shall reverse that a 
> , lA , ¢ nioht " , heo } : 
c't Llid Lot Lt) if i ij | , de Le oh Yoru ii ‘ : 
’ ew ae %. . } 4 
16 ) anv specine thing IIess Poss! Ty) \ 
. i : 
f° } 7 : ’ 7 } 
freshed bv sometin ne tl ecurs here tf 
1S/? ’ ’ ‘ + | ’ ‘ , " t } 14) iy 
‘ és aii \ oObLnel Yea] sa ! io J VYeCa>°rs ci ‘ 
, 
~ 4 ; ; 
not brought until ISS] and the matte tire 
Ye 1) ? rs eh, ryorinft ryt rf IM RTS ' 
ae lie . f Lag & Wiis no i rt) tit ri sii i r ’ 
} } } } ) ] 
and tf he matter of t he charge which had been m 
. : . 
’ 4 7 , , . ’ ? . * 
by Vou \ ou then st ited Ith INV OMe riigat \ 


re 
"y } } ] : > : 
made some other remarks which | do not re 
} ] } — . i ie Ul ’ i] 
amounted to nothing, and aiter tial \I Koailb 


- 


vou at Mr. Sunderland's room at the Arlingt 

fore vou were leaving for California the matter 
Was brought up and vou made sone obiect] Is 
ous) and Mr. Kilbourn said what he had to in rr 
in substance. I said that I did not eare*’anvthin 
as tar as | Was concer d that I tho i7nt it Was 
charge & will willing to stand by it, & I think 

thing about what vou thought of it or prop 


61—I155 


AL. 


1 go away, and I have been i 


1S] 


nterrupted a 


; 
ember now having 
ame) 
} } } 
no vaiue LOINK 


mBave to Make such 
{) i 

: 
$ | , t | ] . 
i}é “SU f il bis re 


7 . , °,> 
ta & Kilbourn ren- 
, ‘| 
r during the period 
} ] 4 
leh) a SUID DeELWeen 
? ’ ‘ , 
i ( rr] | halts 
ered ratyv Cot 
ints rendered 
nm regard to the re- 
the issue, | wish vou 
LT prope | ) Lies j 
P — ; rd), 
’ j 2c Li LOLs 
‘ ; ‘ . . 
Lie services 1 


J cre i] “Wel “as tt) 
} Fr 
j ? | fy) (rq)i by e- 
! 
é 
»-? a iii Vea! 
+ } ,i¢ 
ttgdd as i SUIiL Was 
. ? 4 t . ~ 
» < Pil oli {)i mY 
} ‘ ; 
T you were here 
: " " 
cen \ « t)} aint up 
i 
" * } ol ? , * . 
mii ft } eri) i | \ i> a 
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Your answer in regard LO that | quite distinetly remember 
1166 l- was this: that, so far as Kilbourn «& | were econeerned., you 
did not eanre anythin: about it. but that Mr. Latta (| will not 
use your language | xaetly, as it was a little unpartl imentary ), but 
| — had acted so damned badly 


that vou proposed to gofor him. Aftthattime vouw 


ere talking WIth 
» | ‘ a ‘ at 
or Y ' “df at | -phar tf tlie cy) ety \ { 
\ir IK POOUPIL A In regard to further charge ol LIS property. Ou 
j | ; ' a, - , : ‘ , ; 
went away without doing anything in regard to it. You were here 
. ; } } {° , = ata | sh sane ‘ 4 ] 5 : 
again in ISSO, shortly before I was going to Indiana to taxe a depo- 
{ \ 1 | . ° 
sition of Mr. iuatta in the suit-—— 
a 2 | . ; 1] a ieee, Acai _ ‘> 
ILO Lg. \\ habas all this in answer to 
A Yo i] (ues 
ia ‘ _ 
29 (). Lt wish you would answer my question 
\ lf aim <7 () cy Lf lt 
Mr. Torren: [T wish him to answerit in his own wavy, Mr. Hillver. 
ray ‘ : 4) } r=37 — : } 4] 6 
The Witness (to the stenographer): Will you read the last sen- 
| . 
re TyS 1} , ‘ a1) ' 
*] } j . 
1ie | ~ W f ] 1¢] 


posed to si You came here to my office & told me vou 

1 sed 1 e the firm tor this matter of COmmisslol that 
1167 vou pr | to sue the firm here and in Indiana: but that 

SO] IN Irli aA Were concerti ana at that time, as 
you ha Lestiied, Vou did hot know anvthing about this matter of 
SCLIN pProapel th) ll) We meld Ol it. A thie only QULeSLION in) 
vour n | i he commission You said, so far as vou & Kil 
boul i, (JIMS 1c] you het hol he worrl pooutl this 


Cavaiter’s who was vous ateenes at tad Unie. ot pee tab 
me, Wi WW repare those bills against us | told vou I was 
: | | eene | it Was pore Pare lto stand Ly anvthing th if 
I iq] I mere OuULtRAatl | did hot Wish to by put to thre Lye ih] 
of defend rasu In the State of Indiana 

\ , — 

Ir. Edi ER: Have | asked you any question in reference to any 
of these matters 


a | 
? } } ‘ 1] 
| T ‘ i 
geene Pa } ’ : % IVeLa 17) very \ Ch] 
~ é6> ? } 
’ 7 . ‘ 
wo AY. £ sim Wish to remind you that vou are narrating astor\ 
+ | , | + } +, ' ? | { ; | P 
ae ~ » re 1 md to the question ASkKed VOU F Vol choos ty) 
; 
| | 
. : } { ] ' 
(i) { CHOWN Herp Chat | eannot COLT Pv VO) nere to c) net Vou! 
~ r Ta Tye | xT On 
118 \ j , ? ’ ? } } } — ; i , that 
a Pnere iv ee it t | $b, wf Oe SbOrTTeS NATTAtTeCA nere nat 
blie-at Mies mene idles meal bs ath aah, Sak 
Saad EU bAhiAIN WELS PPOTLILTICII and dado now vet, ru eapeen, 
A ‘ 
| + hs = ‘ oe ) 
this 1s asked Vou as vou came out of lett. ¢ arpenter sothee what 


? ‘ } ° : | 
} »*s \ ’ * ‘ ’ . . yf ‘) } ’ ) cy « . ' + ea . . ’ . 
Vou proposed LO) U ja. PALaL Lat SUIT Lt) Indiana * that | Wei CF() 1}O out 


| 1 did [ is] “ad . Fis i le 1 @ 
Here ana ara tt wish to be bothered ther You said go ahead € 


attend to your business; youd Kilbourn will not beserved in Jndi- 
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it. and 


- 
7 


? } - n oo oe 
we charged them S5),000 a year tot doit oF 


1171 cumstances had 


, .7 t ‘ : . a 
eents eounted more to them then than when thre services Were 
, rev } | | . & | ; ] - a ra scl 7 
rendered. then they thought ita little too high, but they did not 


] | ] ce Fo 
receipt was given for the balance that was in the hands of Kilbourn 
n : ' } } ] wh . ] . x aun 
W Olmstead of th LneX] led m@Bneyvs turned over by Kilbourn & 
A 
Latta the questi | f = matter of commissions was then raised, 
| 
, } . | ae . 
end Judge Sunderland said tome that,so far as Kilbourn and [ wer 
| } , | 7 . 
COHC ray (| t eare a damn about It. but that they proposed 
Ban . - 76 ? Amn? t 
lO ij " te [ Tae 1] | ( sed i ntiy they did not wah boat recelpil tO 
‘ } . ‘ . } 4 , 5 " +) ve | ; > } 
stavIad asa Dar al MIS ClialNn mor COMpehnsalloh, all aceceprled 
] 
Ib as SUCK 
~ €ve | ; 4 } , " . .+ — ' ‘oe — 1] } . 
yoZ ) Llave Youd Stated NOW rk VQOuT LON’ narrative all thyiit you 
have to state 1 nswer tO MV question as FO thie specie acts or serv- 
Ices Wiliech) \ ‘ i It i a? \ Lhe hrm Ol VWLLDOUTH ana laatta 1Ol 
. ' " ™ ’ . } ) 
Sunderland and HH er during the vears mentioned 
' . 
\. | I) es i 1] he start that was Uunabie to state to-night spe 
Ps vt ee i | P —— Ll cm cee « t} 9 ae 
CLIHCALLV ANVELHINGE that occurred 1 abby Mohbtos OF Vealkrs 
; OS) ; ? ‘ 7 s ‘ : . '  &) 
oo J, VO Vou K1TOW anything more to state 
=< ‘ \ } = | ] } 
a ¥y- 4 Well, I think I do. hope (lO. 
Do4+ |). S12 t then 


A. Oh. as this matter has been out of my mind so long and I did 


»s ‘4 : 
a 


not think from the manner and treatment of these gentlemen that 
they had any particular idea of a claim against the firm of Kilbourn 
and Latta in that matter. I have not thought of it 

5d. (. Have you anything more to sjate about It? 


A AS Ml 
| } : } 4 } 
two or. threes : avin reference to this matter and vou knew 
\ \ | 171) refe »)} if 1] F 
VOU \V ¢ ‘ aA Rach Lil i (i aAasS cl Wil Lagepe it) ‘ CTelce LO At radi\ 
Y* } ” a aoe : ; ; 
A. \\ il. OHOIV KNOW What iCarh from day LO dav. 
rr 2R () \’ — i 4 j } , i i - . ~~ i - ] ‘ = = } oa 
ede> h mene trad StLctteci neretor(ore. IT) ANnSWe!] LO Wha Vou) iicit] 
] 1] + | ’ | 
done sp Cri] n the way of care and management, that vou pre- 
‘ ee ] ‘ ; ie \ . } | x . Se ae . g 
vented Ik Walks DeINe stoieh Trom Sunderiand «aA [lillve Do vou 
— e } t ‘> " —" . 1 . ° ty 7 : . ‘ " Ca ° ’ 
consider that a prominent item ol the service the lirm ol Kilbourn 
} 
NN | ita relate 
ge ! + | } : > an | ] ) 
L1lfo A. i simply boOug it that an iInerdent, the same as | thought 
} A . 14 i -s } , =. . ; ; . ; ’ 
Line Matter of attending to the revision of taxes was a Slim pie 
, i? | y 
inelden ie matter of the revision of taxes had not been done 
] ] } } 
when the m of Wilbourn & Latta was dissolved. and after that. in 
a, > } * oe + “ + ] 7 a < 
LISTS. a i tract was made with me to attend simply to the revision 
DP ii _— = a ~ ee  _ : : 
O! taxes, tl) W leh i Was abie to pay Len pel cent. on all reduetions 
Loaf hanica ; 7S , ] mF ] 
that | shor i vel IKxeuse nea moment and I will put that con- 
trac In this evidenee ihe witness here retired to his Iront offiee 
for the nurno Pony, Mmring tha ' | hi: | , ¢ + pad 
lor the purpose of procuring the Paper he had Just referred to.) 
i i j ‘ i a 


c 


Mr. Hintyrrer: I do not desire to delay this examination for the 


a 


THOMAS SUNDERLAND 


purpose of this search at present, as an Op 


answering f juestions in regard to that cor 


hereafter. 


The Witness (resuming): | am notable 


‘ 
< 


contract now, and | will waive it now an 
Was whet her of inte! est or it) abat ement o 
anv account of assessments aera list the 

[11] l\ er. Linder that cont ract I received 


| 1? . , 
1d dollars. 1] Hin not miIstak 


f 


| 


nw 


K 


4 


} 


il 


5 he, 1} ; , 
L174 think aimost ail of it for mv services 


which in the manner in which w 


of Sunderland and Hillver.‘is one of the i 


whieh was emovodied in our estimate of ou 


" . 4 : ' ‘ : ] ' ’ }] ; 
the revision ol Spi Clai taxes, &ec., WOuld Hi: 


a? 


a 


le care & management from 1578 on if 


ras : 
hey hay e had other agents and attorneys, 


r 


4 


yr 
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tunity will be given for 


tract and for producin y if 


—_ 


} } 
f % “15 ) } ' ’ 
perty of Sunderiand «a 
i 
; ; {. . 
Weet) Out a\ Live thou- 
{ } | 
’ ' cy ? ' 
i] iti ii: Ai GS, eene 
? | | 1s j 
} | Ha ()T Posi i] 
i 
" ; ? % 
1? | i ] ~ 
mducted the atiall 
f ] ] 
meces OF Charge and one 
: ? . , ’ , 
Yes iS. Pi tbe saG Ge 
| | i 
' , 
peen Dut a singie — 1n 
, , | y ‘ 
’ ’ Bye f) 
beidid tlal( ii¢ pOropervy 


them quite handsome fees for attending to their property 


9. Are you through with vour answer 
\. Quite. 
IV QQ. You state that the stealing of s!) 


} . } 
and the attention to taxes were only inst: 


ralks and the pavements 


‘es In the services per- 


. } ' . . ’ ‘ ; , . 
; . ’ + ' 4 . 9 ™ . cay + ‘ ; _¥ > ad 
rOrmed ah riyis iri Wis) Vou POW Lt) =e | iLe Wal Tye principal 
_ & 7 . i 
LOINGS were. 
\ | ie ‘ tota - thy ee ; rr | aay carey td] | thay | Tr) 
d (did Hot Stal Loa i I@ TITTL SLOLE Live SiiICOWalLKS LiIPTTIK i,t Ti} 
, : whe - : } ee ee Ram OF . | 1] oe 
your question principles would imply that stealing sidewalks was 
. i ‘ 
os 0% aast . ee f { 
an incident in the performance of the firm 
- an ; } : | . ; | 
41 Q. Will vou state what the principal things were—1f these 
. , ‘) 
were Incidents | 
\ \V 1] ? +} ae a ’ 7} 1? ¥ ‘1, ? \’ ? 
d Cll, Oe O Li} Orincecipa Lbitives i iit Ual t c\ hiali- 
L173 O f thi] ty was to bolster up and keep » your 
‘ avemMmeult OL this propre rty Was to DOIst py al K Uy U 
} ! 4 
credit. W hich WwaS a hard thine’ to do, as Vou pald ho avvelh 
tion whatever to that property from the time you bought it until 
i I 
vou arrived here,in ISSO. Sunderland paid less attention nd i 
Corie 1} crt 7 t | ‘V7 ? ry } ( | ~ { Picie ] ay | > 
1} > mrie plece OF Liat Proper di i() a iritd tii \ ii 
Lrusts or Ciaims agalnst ii ne whole northwestern part Of the ety 
+ 7 " ? r } ; — . ' | ' ' r 
would have been ruined and you with it \s ] Is, thal property 
| " . . 
Lets, through the exertions of t it hrm, and | state 1t not very mod- 
} 7 ’ ° ? } : ) 
4 if " : i . ‘7 a, ‘ ? 7% ? 
ePSTi\ elrbher. TO! [ think Vou FrecogeliZe it. Deer KEP lb alia it Is 


th . Tf ‘handed | 
At this poimnt rhe Withess pick dade i thie 


Hillver, who reads the same.) ‘The paper 


In evidence and marked e 5.7. VU NO. 9 


— “ie oe ae ee ee 
042 (). Whose handwriting Is this in 
4 4h . ’ } : . . — 
A. The signature & date 1s 1n yours 
: fc ¢: sf : 
handwriting of Mr. Kilbourn, and if you 
. ee 4 | } r 
Willi OlVe tne date 


‘he fleures are 1n the 
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ee Bed 4. oe > » — . - ] . 4 } 4 } he p . : : 
wees The witness continues :) T have stated that the hgures are 
bay ‘ ; . ' . 1 . ‘ . ‘ * :?) 
in the handwriting of Mr. Kilbourn. ‘This remark at the ene 
i] | ] rs ‘ . e T . . a i] ‘ 7s yet regn f f —t 
IS ihn the hanawt) ner O} Mr. Hlillve W SAYS: Prices suggested r>\ 
| } | ' . wi as 
‘ J Hial!] a Feild) i a. i i 
l | 7 } } . . si | ] 
this \ propert [ Wilicl Vou ¢Ciallii Vou Were MmaiV SWHli- 
ly i + " , cy if ? f ( } Tf } 1 | lit ane V | 1) 
‘ i ‘ : ; dl ‘ t r') ,/ ! i‘ ) {) (oi KTVU US alll ‘ \ Pb1iCd) se 
: : ° _ } ? 4 
but down this W ‘ | 4) ot on the Cirele, S1.50: lots 
r ( ] 
mot on f Cl ‘orn SoS LOU ot 19th and ts., SL.oO 
‘1 spy = ] : . } 
whole sq are, 81.2 square oS, tots on the north side (which Is 
i 
, > : ’ . F , ‘ . é * «6 
\Tsyss mhusetts-ayvenwue STdle). ~ | Gs On South Slide (which iS \ 
1 ’ . 
~ | S1.00 fhese lots im square Jos are the lots. that 
’ ’ { ’ > 
Vere rl Orde] Prom Sunderland nud Hilive 
to Kilbourn at | ay 1) ind | wish CO state, in connec- 
- | ye } 
flO) WIth ti | { OS lhh Ss | llo Nave been sold sinee thie 
' ' } . ° — ‘ ‘ ) 
Sth dav ol ebru ISS] tthe following prices: Jiqe@e., 52775 
. ; ~~, i i 
SOM pnirel r oon (| 1} \ street, that are estimated rn the 
] oa > ee . a 
Schedule ‘a i fe} lb {ove another lot at Sl.oO another at 
~1) Tl, fY 3] , ’ ; ; - + | , ve ’ e) I t] . oP | see +} 4 
(UC PWO OF THE Poorest 1OUs Tl) Gilat sQua4re, as LiliiK, Decause they 
ee i .? r Sheil ; Fe —_ > , say _- by oo 
Proud Chie mritishih ministers stables, solid within a very short time at 
— _ ) 4? : : ] ] 4 ; ' Rael 
Si.2o; and there is the plat to go with the statement, which 
ave | WIS) TO ane rice —() 
‘3 ? ] ‘ iat 
Phere be ne noo tion ta the plat and accompanving schedule 
i? { ) t r*) : f ’ } 1)) j | t | " (| Sirig? ] 
| { ata y hag ih | a ‘ Sci | ' aw tiial { ct pal ‘) Lil Cpo ivit i] aid 
| 7 , , . 
attached hereto, marked “ J. F. O. No. 4 
“ e. \/ | , ' * ’ , . 
yt AY \ re ] mMswerlne mV gquestious Nor trying to answel 
} : , , . 
’ ' , e , ? ' '? 1 } ° 
Lf) ii} Play ‘) [ae ae ible] S| LLETII« bits WhoICch) Vou Wist) LO i} cLK 
4 S| . , | } -P 4] As 
\ WW i i\ a (] Pele .sechedule of thre Prop ru\ 1) Squall 
‘ a , } ’ . ] : ti } — — ’ 1 . a , r i 
gin whieh nas Dee] SOid]d SiTNCe lebruary., [Ook WIth il bila ()j Libeal 
‘ ? } } } ae + > _— 
. ,* | ; els , | . 
Ssquakt pre} tired \ me agent OF SuNnderianad aha Hlillver. NI Bu i 
i 
- } } 
44 (). LT wish vou now to finish all the statements vou have to 
} ] , , 
make OH VOUT OWN ACCOUNL and enadernvor to answel thi ques is 
‘ i ‘ ; 1] . ; . . } ; . 
\ Wlil €naGeay tO answer all thre questions WhoIeCh You pro- 
| 
q ‘ ] : , , 
pound l{ | bhik Ve no answered the last Oli¢ and Lit ( TVILIISS] Niel 
, = | ‘ th ] ] 
ij] it \¥ i { ‘ae oer (i ry (iU ® 
Wiii Fe (] \ bid] L\ {) 
AS { ) | } ; , ; ; } 'y ¢ } f ‘ 1 ] rt , } | — 
«) ) « Ul} tat ‘e if ‘ Vou bike) aera “Sgle eae. 1} EL yrIsidl Liye peivn 
. — ‘ ec . ‘ . al ; =e _ — Dis . on ee wana . 
Vention OF contractors Irom stealing sldewalKs any Considerabl part 
i t | ‘Oe ] } | t | ft) f Kill *y) ’ Loatt } 
UO} le Se CS Fehnaereg|d vy i tirm of WwllboUurH A sALla 
\. T think it quit lovhlile watt. it ceavited a cood deal 
A LOK i ‘ake \ cl COUS Lit rau G part, i PCY lired ra | (OOM (ICdl 
. . . } } 
; . 4 _ oo } 7 . : | vod 4 ; 
Ol time. l requirrea us to be eonstantly OL the alert. tO be 
1178 ee an Ce ae ey re eet : ae é, 
je adPrOuUnC aADOU LHIC PFOPePrLy eVery day. ana GAuring some Ol 


~47 ’ ee oe “i bia | a 
O46 (). You stated that the persons Who engaged in stealing these 


sidewalks were street contractors, did vou not ? 
i } } i : ee ] . Ff 7 
\ | said that a | rve umount of contracts were belng tet and 


material Was Very searce, and that tie sidewalks and curbstones 
were taken up and very often removed in the night, and nobody 
knew where unless they kept watch. 

O47 Q. Was Mr. Kilbourn a street contractor ? 

A. No, SiP 


o48 Q. Did he have no influence in street contracts ? 


I 


NDER 


~ 


THOMAS 


bail 


. 
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lot to show how much the change of grade had cut down and how 


much filled up. 

595 Q. If you have narrated all you desire to, I wish you would 
answer my question, if you know of any other Instance of attempt 
to steal sidewalks « xcept the one you have already mentioned ? 


_ 1] : 
A. [ do not recotiect any now. 


Dob (J. Was if the habit of people to stea| sidewalks those days? 
\. It was 
Od (J. Street contractors ¢ 
L182 A. I will say that it was quite the habit of property-owners 


of unimproved property to lose sidewalks and curbstones. — I 
do not wish by this, however, to make any criticism on any con- 
tractor or contractors 

OOS QQ. Were ther any sidewalks around square 66 In IS/Z 7? 
A. There was a sidewalk on the “Q”-street front of it. 

no (). Did any one attempt to steal that that you know otf « 
A. Do vou know, [I do not remember whether they did or not. 
O60 (). Was there any sidewalk around square 93 ? 

A. I said there was. 

ob ] YW. Un hich side of sql 
A. On the “(Q”-street side there was a sidewalk and eurbstone. 
62 (). Any oth I side ( xcept i () ée street ? 

A. Yes: I think on the Connecticut-avenue side. 

0635 (. Did any one attempt to steal the sidewalk on the Connecti- 


, 


cut-avenue side ? ' 
A. | do not remember. 
L155 O64 Q. Was there a sidewalk around square 106 in 1872° 
A. Yes, sir; around square 156. 
565 Q. Which side 
A. ‘There was a sidewalk on square 156, and here is an assessment, 
which | hold in my hand, which says: “Thomas Young to Wash- 
ington Corporation debtor: To all installments of taxes for curbing 
and O4+.10; interest at lO per cent. from Nov. 
SE Lk E square 156, lots 1 to eA Inclusive,” which is “P” street. 


aving footway, 82.0 

066 Q. Any sidewalk on any other side except “Q” street? 

A. Taint through yet; don’t burst me that way. Believing this 
tax to be illegal, I went down to the old office of the surveyor to 
hunt up the manner in which it was levied. I spent some three or 
four days there—all the time I could get—in hunting over those 
musty records and found no basis for this tax, and within a few 
weeks, for I have been fighting this thing from that time until now, 

they undertook to sell the property for that tax, and | rot 
1184 Mattingly to get outan Injunction restraining the collector, and 

within a few weeks that tax, with its interest for 11 vears, 
Negal, and Sunderland and Hillyer or their prop- 
erty have been save- something like $4,500. This paper which | 
have offered is an original, and for the protection of this property | 
would prefer that a simple copy go in. 


} lec] 1 
has een aeciared |] 


Mr. Jinnyer: T want the original to go in and not a copy. 
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The Witness: Then, I won’t offer it. However, I ask that the 
original go in, as long as you want it 


‘; 


067 Q. It is not signed by anybody, is it‘ 

A. No: it is not signed, but it has been of great value to the 
property. I have kept it since I received it. 

There being no objection, the paper referred to is made a part of 
this deposition, attached hereto, and marked J. I. O. No. 5. 


Was as 


OOS (). My question, upon which vou have been speak v,; 

to what portion of square 156 there was a sidewalk upon in 

L185 61872. JT understand you to state that there was a sidewalk 
upon the “Q’”-street side and hat alone; 1s that correct ? 


A. I did not state that at al] 


11 
1] 


—" 


069 Q. Then I wish you to state what part had sidewalk in 1872. 

A. I said “ P”’-street side. | 

of0 Q. And that alone? 

A. That is all, I think. I do not remember any other 

OF (J. Any sidewalk on square 155? | 

A. I do not think there was. 

df2 Q. Any on square 151 ? 

\. [ do not remember about that It seems to me there was. 

O10 Q. Was there any on square 195? 

A. Oh, ves. 

274 (. How many sides ? 

A. I think on three sides 

ay 5 \). Did anybody attempt to st al any of them ? 

A. I do not remember whether they did or not. Yes; they tried 
LO sl a] sods, and | had [Wo or there S partie Ss arrest d for doing that. 


and had to go up to the police court to defend the property 
O16 (. Am not asking now about sods. [am as 
1186 sidewalks. I asked you if there was any attempt to steal the 
sidewalks on square 195? 
\. I do not remember. 
o77 Q. Wouldn't you know it if they bad? 
A. | might not be able to re collect att r 1] Vears 


078 Q. Did anybody try to steal the sidewalk from:square 115? 
A. I don’t think they did. 


079 Q. Was there any sidewalk around square 67? 

A. No; that was about 30 feet above grade. 

580 Q. My question is, was there any sidewalk around it? 

A. I said no. 

981 Q. Any around squares 67 or 69” 

A. No. 

582 Q. Did anybody try to steal the sidewalk from square 158? 

A. Yes; I think they did. 

O88 |. Who was it? 

A. 1 do not know, as it was an every-day occurrence to find per- 
sons attempting to steal sidewalks. 

584 Q. State the circumstances, if you know them. 

1187 A. Lam not able to state all these circumstances. These 
were instances in the management and care of this property. 


GO2—I1SS 
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| and Sco [ 
ott ake roeonnt any Itt tances.as the picking up of 
| oO at Cl pt 4) FeCULEELG gous} iitt Lalict an i hPa INGLE ip) 


I 
} 1 4 ly. ‘ f.yys ’ fy ? ’ rir? 
a prick. It has entirely gone Trom ny mina. 
: a . 


— — ’ fe ? 7 
t’ . ') ’ 1? . > ii , ‘ , ixr «3 f . rpicr ¢ + cvs 
OOD (). Ilave vou anv recolieection ol anvbod\ attempting LO steal 
ye 1729 
thie Sidi ati ln ii ' ae . Ler re i Te at 
| i +) ; 1¢ thy, ] ] b\? i ] f nA — 
\ nerve iiti 3 < | if i 27 Ley ii BJ LA i i LO m +¥ pr i 
TiVe t : ay f 17 
a ’ } 
SHO), yu state the clreumstanees 1n reference to it 
i ? , f 
\ ( ] i mad ¢ wenene) State Lie CiPTCuhista: s Ill} rererehnes 
4 + | * +» -: ? '  ¢ 
to these m Crs yese things have occurred to mi O-1TLIG tt. 
~ = i.) r 4] ] . } | : } 
> (J. rhe s<ftahice tha VOu remem vel Ss that some bricks 
} . ] { ? | t 
were stoien sidewalk Of square Jo, IS It not 
] } 
\ |} i | \ = % i ‘ nsiderat { Ot 
ss () , } ‘ ’ ‘ } , nit + | Bau ‘ 1} reo ve 
} , i ( ~~) iii Cr thl\ quesi T) ne only thing vou rememM- 
| ; . ‘ | " ' } : ] 1] 7+ ) 
Del Is that SQ)TLI¢ Ut le - were LAK CTI rom the SlIdewalk OF square 
a. 
q )*? 
Jed 
| ) r . , . . : x oe P ; a 
118s A. You interrupt me before I finish giving answers or the 
i : ; 


answers would be satisfactory. 
989 (). Your answers are satisfactory to me, I assure you, and you 
shall have full license to answer. I want you to answer my ques- 


tions when vou get ready 


A. They got it back again. 
O91 (). How? 

> .s } , } . 7 ; : . 
A. By making a memoranda in regard to it, find out where it 


, 
’ 


went to, and when the proper Lime came muke a Cialll and rel it 


092 Q. Did the firm of Kilbourn and Latta ever make a claim 
for it 
A. They did not, because you took the property out of their hands 
before, and on account of the vigilence of that firm and the memo- 
randa you wer able LO do it: otherwise you would hot, 
ling of sidewalks, making memoranda, 
ik on square 93; 1s that 1t? 
11S9 .. | don't Sa that. There area great many other things 
that | am unable to remember just now. 
94 Q. When was that got back—this reclamation for taking up 
re « ore or after 1S78°? 
A. [think 1880. You were here at the time and we paid it over 


odo Q. You were employed at that time, were you not, by Sun- 
id Hillver to obtain revisions on taxes, upon speclal assess- 
ments and drawbacks, and for getting this drawback which vou 
have stated you were paid 10 per cent. of the amount, were you not, 


ling to agreen 
A. | was 
. e of this firm In 
reference to the assessment for Tene ral taxes. Will vou state what 
the firm did in that respeet in 1872‘ | 


\ \\ ) var ‘)} aly iy} " ’ 1] thy . >i — ] } : > . 
‘A. WO Made a scneduie OF all Lis property In lots ana squares ; 
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i } 7 °° . ’ , 7 oO 
’ +) ag ) ; , . } . ’ lo , . >.) *¥ +? \ . + : > 
went back and hunted two or timree years of numerieal books to find 
. . . he : . 
. , , , P . i : »> ¢ : “~ ) ’ . 
PUst how It Was assessed. as the assessments were made 1n thre 
4 . F 4} . ‘ i | . . j ae Ot . ro | : 
1190) names of the owners to whom it is last transferred rather 
} } ] batt +} . . ! }] 
tnahn under the 1 ie Of property en we got the DIittis 
| | , “ , | ’ 
lor each lot or square, 1f 1t happened to be a block, separately We 
, : a r } } 
revised all those bills to see that there were no errors in the caleu 
] ; } s] } ) «] 
Mation—no mistake Ih bie ASSESS] —“Atld J) | rier) 
8 wre | . ] ‘) 
wed Q. Anvthing else 
sf ’ 
, ’ ’ ? . ‘ > ys » * 4 
\ No: we did Lia eV i \ yf ii iPOtUl i i ‘ i 


A. The same as 1872? 
OOO |). In 1874? 
A. Same thing. 


600 Q. In 1875 and 1876? 

A Same thing. 

601 Q. And nothing more? 

\. Nothing more in regard to payment of taxes 

602 Q. The assessment of general taxes I am speaking of? 

| 

A. In regard to the assessment of general taxes, every year I went 

down as soon as the property was assessed and spent two or three 
days in taking off from thie issessors | rd the ass “smnent 
1191) mad If | considered jt excessive | made an appeal on it. 
and when the proper time came did appeal to the board 
| i i 
HO5 XJ. (an vou name any specifie time mm wh hn you made L})- 
, 

peals mn regard to assessments on this property trom the assessments 
made by the assessor to the board of | pUuadi tion? 

A. I did it every vear that the property was assessed 

604 Q. Were those appeals made in writing ? 

}} 

A. I do not know whether they were or not. Sometimes they 

were and sometimes they were not. 


° a a + . ie ] : on ’ — ivy . <r : ; ‘ 
605 Q. When thev were not made in writing how was it don 


= ‘oineg before the board : lenandina a vary enne: — 
A oY NN yong before | l@ NOATA alla Spehaihy averv considerabdie 


am | = 
Pas } : se = _ a -- = SS war. } ri] 
amount of time, because they LOOK Up each qdistrict DV 1tsell hey 
would start out one Gay by going through every one from | to 50 
' ‘ ; ." 7 ] j 
» 2 <* + ~sal <* ‘ ' > | 4 . - sae . 
and | had LO be there readv to make my\ appeal If SOmnIe Very iM- 


. . . ’ } | ‘ ‘ ] a ] 4 , ] ' . " ] 
portant person came in they would stop and take up his appeal and 
A A . i 

; . 


. ’ ) " 7 , | 
i » ot . ’ ,4oT) r 4 > val , stryrr ‘ 4 } »y* 
make It special | would then go home and return anothe 
( ) ] is | ; 1] ' srt! 7 I 
> >\ 6 *<¢) ’ e4 } ? 4 ' ‘ ’ ' 
1192 qdayv, and in that way would go aiong ubtli i got throughp with 


+ =) ' ; ’ .% aa ‘ " ; > ‘ , <¢F , 
606 GQ. Can you mention any specine parceis of property in re- 


card LO which you made an Lp ype li IN any sy elie Vi ar 


A. No: I eannot, any further than I have 

607 Q. Did vou at any time present any specific proof in relation 
to the valuation of property upon which vou asked them to revise 

pro} y Ul 

the assessment of the assessor ? 

\. IT happened to be so fortunate to be considered by the board 
of appeals and by the Commissioners of the District as something 

| | ° . 


} . } an = os a © alt nie i ] = 
of a judge of real estate, and Il was, | think, very seldom that | had 


4] : " . 4 ; . acd , . 
more to do than to stute that this property Hbad been bought for so 
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in regard to it, as | was often called in by the board of appeals to 
give mv estimate where differences arose between the owners and 


A 
aSSeSsoOrs. 


608 Q. In the year 1872 or 1873, or any of the years between that 


and 1876. did the board of equalzation intend in their estimates 
of value to value the property at its real cash value ? 

1198 \. Do you know I am unable to state what their intention 
Was They didn’t communicate it to me. 


609 Q. Did they have a rule in relation to estimation of value? 
A. I am not conversant with their rules 
610 Q. How did you attend to their business if you knew nothing 


A. The law was that property should be assessed at its cash 


= > } . 9 
A. Square 1lo6 was assessed at 40 cents a foot. 
° +) 4 3 : ;% > ee ae ] » * — a, = < ® > . Oa ‘4 
615 Q. Will vou testifv that anv lot in that square was assessed 


at forty cents a foot? 
A. Yes. sir 
614 (). You know that fact, do Vou, as well as other things you 
have testified to about assessments ? 
A. I know that to be the fact. 
615 Q. Do you testify that the average of that square Was valued 
al twenty Cents a oot ! 
A. | have not testified to that. 
616 Q. Well, do you know what it was 
A. I ean find out 
1194 617 Q. Did you pay attention enough to it at the time to 


4 


know wl 

A. I did. 
618 Q. And you have no recollection about it now 4 
A. Not very vivid. The portions of that square which I have re- 
ferred to were assessed at lorty cents a foot: that square is bounded 
by Seventeenth, P,& Q Sts. At that time we owned lots 1.2. and 38. 


} 


in square ISI, which we had paid seventy-five cents a foot for and 
sold it, | think, at a dollar and a half. I made the appeal on square 
156, and cited these lots in square 181, which I considered were 
worth three or four times as much as any lot in that square, and | 
Came ver\ near having the price raised Ol} my OW] lots in order tO 
save the tax on yours; I remember that incident in the appeal. 

O10) ’ That was an appeal oh some taxation on square 156. Do 
you Fr mem ber ath \ other appeal In refe rence to lots in any other 
square ¢ 

A. My recollection is, Colonel, that I made an appeal on nearly 
every plece of property that you owned. 

620 Q. State exactly how you made your appeal and what was 
done. 

A. I eannot do that: I told all that I ean. 
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1195 621 Q. You must answeras faras you can as to how the ap- 
peals were taken and what your services were in the matters. 

A. I told you I spent days and ‘days in attending to this thing. 
To illustrate it, I suppose I did what you might have been called on 
to do in your profession, and that is to stand around court waiting 


| ¥ 
| 


for VOUP Case LO be ealle Ci up, and perhaps then find lt postponed or 
something else. 

622 Q. Well, now, have you stated everything, as far as you know, 
e firm of Kilbourn and Latta in 


f° . | 
? 


in reference to the services of th 
procuring a reduction of the assessment of general taxes? 

A. | have stated all that I can reeall just now; something else 
Inbay recur to me. 

625 (). You stated that the firm of Kilbourn and Latta rendered 
some services in reference to a sewer tax; will you state what it 
was ¢ 

A. We were, I think, the principal movers In having that consid- 
ered before Congress; we deemed it from the start, or very short] 

after its levy, as illegal. 
1196 624 Q. Well, what was don 
A. Well, now, to describe what was done is something be- 
yond my power, just now. 

625 (Q. I want to know what the firm of Kilbourn and Latta did 
about it. 

A. We did about all that was. done to gel the law repealed, | 
think Judge Wilson helped al litfle. 

626 Q. What was that ? 

A. Well, we applied to Congress to have that looked into & Inves- 
tigated to see whether it was leval or tllega 
7 (J. Did you do that for Sunderland ‘ay Hillyer 
A. We did it for every client we had. 

628 Q. Did you charge them for care and management in that 


‘; 


(,°? 


I'¢ S] ect ? 


A. We did. 


629 Q. For whom ? 

A. Anybody for whom we rol that LaX repealed. l do not KNOW 
or remember who they were, and | cannot now tell 

Ho0) (). Llave you any charge agalst any bod ior care &% man- 
agement by reason of having obtained a law from Congress to re- 
peal the sewer tax? 

A. No, sir. 


O51 (). Who paid You anything lor care and nhiuahagement 
19 


1197 of property on account of services of that kind 


Mr. Wirnson: The question is objected to because it 1s immaterial 
“yg 

| 

; 


bIS Case and irrelevant. 


A. I do not know. 
632 Q. You stated that there were difficulties about 
what the tax On property Was. What were these dithiculties 4 
A. Differences just as I stated a few minutes ago in answer to a 
roperty was assessed in the name of indi 


Rabianag 


similar question, that the | 
viduals & not according to its designation ; as, 


. » ' +) , 
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ever advance any money for Sunderland & Ifillyer during the exist- 
ence of that firm ? 


A. I don’t think it did 


648 Q. If they did it wouldn’t you know? 
1205 A. I might forget it. It iseleven vears ago. I do remem- 
ber that we either gave our notes or endorsed August Muller’s 


notes at the Mi tropolitan Bank tO Carry the indebtedness. That Was 
on square 66; and the loan that was made by Gen. Jeffries, on square 
Lob, We took SOLE District bonds We eould not convert those bonds 
and we borrowed money from the Metropolitan Bank on our note, 
with those’ bonds as security. In regard to square 156, I think, on 
the 2d of Oetober, IS75—I know shortly after the panic—the banks 
here had closed, with the exception ot two. and we were unable Lo 
otler to the ere ditors of Sunderland X Hillyer or anybody else any- 
thing but certified chy eks, and ‘Thomas Young, to whom Sunderland 
& Hillver owed $13,000, refused to take a check. We tried to 
vet him to take part and wait a few days,and he became quite 
ugly and threatened — to sell the square unless we paid bim 
legal tender, and we finally pacified him and things wot a little 
eCasiel here and the banks resumed after awhile and he TOT 

his money. That was not the fault of Sunderland 
P04 Hlillver, as their money Was here, but under the embarrass- 

ment then existing, owing to the panie, it was not available, 
and the firm of Kilbourn & Latta had to suffer to a very consider- 
able extent the odium of not being able to pay. It was supposed 
that these were their notes, and Mr. Young was quite diligent in 
talking about 1t and was quite mad beeause he wanted his money, 
and it was currently reported in this town that with the firm of Kal- 
bourn & Latta it was a question of short time when they would go 
to the wall; that they bought the entire northwestern part of the 


} 


city and could not carry it, and the old crabs in this city who were 


jealous were delighted to find that their paper was held up in the 


bank, and so forth, which was not pleasant. 

649 Q. ILave you mentioned the only instance in whieh you claim 
that the firm of Kilbourn & Latta ever advanced money to Sunder- 
land & Hillyer ? 

A. | guess I have mentioned all I think of. 
1200 650 (). Is it not a fact that the firm of Kilbourn and Latta 
had money in their hands belonging to Sunderland and Hill- 
yer, from 1872 to 1877, over and above any payments made by you ? 

A. No. 

651 Q. Task you to take your account which is before you, and 
which [ present to you -take the dates of the footings as they happen 
at the bottom of the pages—and state whether or. not during all 
these times there was not money of Sunderland & Hillyer’s in your 
hands. 

A. [ have stated that at that time there was money in our hands, 
but it was not available. 

652 Q. | want vou to look at the footings under the accounts of 
Sunderland & Hillyer and also Thomas Sunderland, because, as you 
have testified, the money was sent indiscriminately for both those 


f 
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accounts and applied by the firm of Kilbourn & Latta, if I am cor- 
rect, according LO their judgment, to the one or the other. l want 
Vou to state . from LS72 to 1876 there Was or was nota balance of 
money in your hands belonging toSunderland & Hillyer, according 
to gg accounts 7 
1206 A. Thomas Sunderland is not a party to this suit. I fur- 
ther say that these accounts, as they appear here, are seyre- 
gated, and consequently show nothing of th real condition of the 
accounts of Sunderland, Hillyer & Co., Thomas Sunderland, or C 
Hillyer. These are three accounts, and in order to answer that 
quest tion they would have to be merged and a balance struck on 


i] 
( 
} 
j 
hk 


such a day as you choose to ask for 
653 (. Did C. J. Hillver ever have an account with the firm of 
Kilbourn & joe 


604 Q. Since 1872? 
A. Yes, SIT. 
655 Q. When? 

A. A good part of the time 

606 Q. State how and in what way. 
A. I will get the book. 


At this point Mr. Oimstead retired to the fro or the pur- 


having 


. . . } } 

pose ol obtaining tne book 0 

secured the same he made the following statement, with the book 
open before him 


On the 29th day of .june. ] Wet thre account of C. J Hillyer 


1207) =6stands on our books debited with $829.64. On the 5th day 

of October it is credited with $14,000. On the Sth day of 
that month it is debited with 814.000 ving the $829.64 still a 
balance. On the 30th dav of October there is an additional debit 
of 8109.98. On the 3lst dav of March $110.00 is paid in. On the 
srd day of April, 1876, it is debited with $110.00. On the 4th day 
of May, 1876. it is debited with $243.85. On the 50th day of De- 
cember, the dav of the dissolution, it is credited with $1,183.50, 


which was charged into the account of Sunderland 3 

| the account of C. J. Hillyer; so that from April 9th, 1S79, 
to Dee. 81st. 1S76. that account was debited all the way Irom S1LOO 
individu al icCoOuUull 
Oo7 Q. llow did that indebtedness of SS29.64 accrue 


< 

A. Wait: I will get it. 

658 Q. Well, that is immaterial. I will ask 1 this question: 
Whethe r, taking the three accounts—the account of Sunderland, 
Hi Ilyer NV | o., the account of C. J. LLill ye r. and the aceount of 

i ye ras Su nce rlane i—+{ here »Was ever a time w fie 1) t | ere was not 

money in the hands of Kilbourn & Latt . to their credit ? 
L20S A, As the accounts are reti lered tos inderland, Hillyer & 
(‘o.. taken with the account current which was given to them 


when they left for Europe, will show that from that time out or 


+ 


from the end of that vear out there was a balance to the credit of 
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Sunderland a Hillyer of about 


? 
Was charged LO them 


__ ? 17 , ; } 
bov C2. Well, that is about how much 


A. About 85.000 a veat 
HOO () Then thre re Was 11) f 
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answered that question in general. and now vou ask for a 
A. I : | ’ 


aaa swer. 


681 Q. Do you mean to state such a fact in a general way and vet 
cannot mention a specific fact to sustain your statement ? 


A. i just mentioned irom memory what we did du ing that 


t 


period. 


682 Q. What did you have to do in reference to the business ot 
Sunderland & Hillyer? You stated that you had to support their 
[ wish to know what you did in that respect. 


eredit WISD Kn 1} 
A. I have not said that 
1214 HS. () \ 1 used the ¢ Xp ression, bolster up thie r eredit 
want to know what you meant by that? 

A. I did not state that; I think hi id to bolster up Suonderland 
and Hillver., is what I said, and — "| meant by that was this prop 
erty. 

684 Q. What you meant by that, then, and by all that you have 
stated in that reoard was that you had to attempt to kee » up the 
price ef property; Is that it? 

A. That was a very considerable portion of what we had to do 


oe ee! 


\WV he ther We did cil vthing ( Ise | do not renem ber. 
OS5 (). What did vou do towards keeping up the price of PrOp- 


erty ? 

A. Well, | have answered that question three or four times. 

Nh) (). wish vou to answer it agvaln, because do not reme mber 
of its having been answered. 

A. One eredit that we had in this town was that of being ealled 
the bulls in real estate; that we wrote articles for the papers in 
reo ira ae \\ ISHINeGtON -I1LS desirability as place oft residence O}} 
en oft Lei comparatively low price of property and low 
IV1lo = tax on property and each year we ust d to, ata very econsid- 


i 
] } 4] t ‘ . - ? : , ’ 
erabie expense In the way of time and money, pub! ish a state- 
ment of the transfers of real estate. We kept a record of these trans- 
actions and every year, and sometimes oltener, publish- statements 


showing the amount of property transferred during the year. ‘The- 


ird_ to and comparing it with the cond1- 


we wrote editoriais In reg oO 
7 | | ? , » | . o9 } > ? ° . - ie ’ 
tion of the real estate market in other considerable cities, in orde 


to show that the Pallie and its att end: ints had avec affected the 

valu les of property 11) Washington, While In) New York. Chicago, st. 
Louis, and other cities the values of etn ‘had greativ changed ; 
that it was only a te Niporary stagnation 1 | LW ashinet ton rather than 
any break In values. In other words, ‘aa property had never 
reached its full value here as compared with other cities. 

687 (.. Is what vou have mentioned an element in the. charge 
made by the firm of Kilbourn & Latta for care and management to 
Sunderlan | f 
\. It enters into it somewhat, ] guess. We treated Sunder- 
1216 land and Ilillyer as we would treat ourselves: we studied 
ir interests cs closely as We could possibly have studied 
our own. We considered the keeping up of that property of as 
nuch value to us as if we had owned it. and, I think, sueceeded. 

6SS @). At the time of the dissolution of the firm how much of 


s,~ 


“~ 
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Sunderland and Hillve r’s money was in your hands? I speak of 
prior to the time of taking out $22,000, which you took out for what 
you called care and management. 
A. 318,126.84. 
689 (). That is besides this $22,000? 
That is the balance in the hands of Kilbourn and Latta wuen 
the firm dissolved. 
B90 ©. Were there any creditors pressing at that time? 
A. I do not remember whet her there were or not. 
691 Q. Without taking out $22,000 you had $40,000 in y ur hands 
at that time, didn’t you ¢ 
A. The firm had $18,126.84 in its hands then 
692 @. That was after taking out the $22,000, was it not? 
That was taken out long before 
1217 605 Q. How long before? 
A. livery year, 
694 Q. You have stated here, in answer to a question, that wt th 
he existence of this firm the creditors of Sunderland and Hi 


{ i 1] ye 
had LO be pacified by the firm oO] Kilbourn and Latta “il 2a 
pense to the credit of the firm. Now state what you meant by that 
A. | have stated. 
695 Q. Well, state it again, pl ase, 


‘\ | have stated if in regard to ‘Thomas Young and, | think, 
August Muller. These are only two creditors that | happen to re- 
member now. 

696 Q. Aug. Muller was a creditor of Sund 
what amount ?” 

A. I think $11,000. 

697 Q. When was it due’ 

A. I think in the early part of 1876. I do not rem mber now, 
exactly. 

698 @. Due in June, 1876, was it not? 

A. I think that was the time: ves. 

699 Q. Did not Mr. Muller have a mortgage upon the whole square 
G6 as security for that? 

A. He did 
1218 400 (). That ineluded the dwelling-house erected by Hill 
ver, did if not ? 

A. It did. 


701 Q. That dwelling-house cost $50,000, didn’t it? 


A. I think it cost mere. 

702 Q. Did not the square, independent of the improvements on 
it, cost Sunderland & Hillver $25 000 ? 

A. It did. 

703 Q. Do vou mean to say August Muller was pressing for the 
note of $11,000, secured on a house and property of over $70,000 7 

A. Ido. It was not a question whether a man bad security back 
of his indebtedness or not, but when they thought they could not 


rland & Hillyer to 


vet the money they wanted it. 


704 Q. Is that what you mean by straining the credit of Kilbourn 
& Latta? 


at iy aise a y ‘ = ~~ at a 
Bo SANE ithe Pye I at ee oF HPCE ase PO ee 
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A. That is oneof the things; ves. 


705 Q. Was the firm of Kilbourn & Latta or any of the members 


of that firm on the note of Mueller? 
A. No. 


A. Only that Mueller knew that the property was transferred to 
ames M. Latta. trustee. and he looked to Jam« s M. Latta as 


708 . Did Mueller know who owned the property 


_ F : 1 } Ak 
(UI MQ Do you mean to say that Mueller looked to Kilbourn & 
Latta lor paymell of that note, secured in the manner in which it 


y | if } | . : . , ie 
A. Yes; he called on the firm for payment. 


j 
} : \y + » 
hat do you mean bY that: 


A | mean that he eame to the lim ol Kilbourn AN Latta for pav- 


ment of that note and SUP pos d that that property belonged to the 
firm He Was not an rite Lio ah eee ntleman, to Whom explanations 
could be Phi de. and thie OWL thine to do with | him Was to te | him 
thatit would be paid in a short time and fix it up this way or that 


711 (). Do you mean to say that Mr. Jagpeaaes represented to) thre 
firm that he thought the property belonged to it or had anything to 
do with paying this note”? 

A. I do not think he represented or said anything about that. 

712 Q. Why do vou think he thought so? 

A. By his ealling OlL the firm for paviment, 

—, Can you mention any other instance where the firm of he? 

bourn & Latta were harassed by creditors of Sunderland & 

1220) Thillyer than what you have about Mueller ? 
A. l have answered that three or four times—that without re- 
freshing myself from the records I cannot recall any other instance. 

714 Q. Why did you make that statement in your testimony and 
answer if vou cannot now reeall any instance of It? 

A. Because believed it LQ be Lrue., and do yet. 

715 \). Do you think you have il nieht to assert Upon oath a state- 
ment of that kind when vou have no recollection in regard to the 
facts upon which it 1s based’ 

A. 1 do not think I have stated in the sense in which you have 
putit. I have stated a generality in answer to a general question 

716 Q. IT will ask you no more about that this evening, but as the 
examination Is going on to-morrow evening I wish you to examin 
your record and see if you can ascertain anything that after such an 
eXam 


nation you will be willing to testify that the creditors of Sun- 
jetlana & [lillver were annoying and impairing the credit of the 
firm of Kilbourn & Latta, and who were required to be pacified by 
the exertions of that firm’ 

A. havi volunte ered LO do that SOC time ago. 


fs 


ae 
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1221 “17 (). Who told you that he looked to the firm for any In- 
debtedness due from Sunderland & Hillyer & Co.’ 
A. Thomas Young. 
718 Q. When? 
A. In 1873, when his first note became due. 
719 Q. Where is Thomas Young? 
\. He died a little while avo. 
420 Q. His note was paid, was it not? 
A. Not at maturity 
721 Q. How long after maturity ¢ 


— 


} 


A. Just as soon as we could get the banks to pay the checks. 

722 Q. You mean that it was a failure of the banks of Washing- 
ton at the time of the panic to pay the indebtedness ”? 

A. Yes; to pay the indebtedness that they admitted was owed by 
them. It was not on account of a failure by Sunderland and Hill- 
ver to provide money, but on account of the condition of things 
from the pane, | said that two or three times. 

725 @Q. You said that the firm of Kilbourn & Latta had $18,000 

ing toSuuderland & Hillyer at the time of the dis- 


nary 


on hand belon: 


’ 
solution of that firm Who took that money after the dissolution 
of the firm ? 
L222 A. Kilbourn and Olmstead 
724 (Q. How long did it take them to « X pe nd it? 
: 


\. Eight or nine months before it was all paid out. 
2) (). Were the creditors of Sunderland & Hilly r pressing at 
that time ? 

A. Not very much. 

726 Q. If they had been pressing the firm of Kilbourn and Olm- 
stead would have paid this money, would they not? 

A. I think they would. 

727 (. Was the firm of Kilbourn and Olmstead agents for Sun- 
derland & Hillyer in 1877? 

A. Do vou know that is rather a mooted question? I do not 
know exactly whether they were or not 

728 Q. What did they do for them ? 

A. Well, they did several things; they disbursed this money. 
One thing thev did was to look after square 151, which was sold 
under a deed of trust, and instead of that property having to pay, 
aus it was supposed it would under the terms of the trust, they 
allowed it to ro tO sale and pay the cash payinent and got ad very 

considerable increase of the credit at 6% interest, which I 
1225 =think was a great benefit, and was so recognized by Mr. Hiil- 
ver when [ told him about it; he seemed quite satisfied. 


¥ 


igo (). Did the firm do about the same in 1S77 asit did previ- 
ously f 

\. It did very little in 1877. 

730 Q. What differenee was there in what the firm did in 1877 
from what they did in 1876? 

A. Well. 1D ISii4 Mr. Latta rather assume d the care and manage- 
ment of the property, and as Sunderland & Hillyer bad not said any- 
thing, although they knew of the dissolution of the firm and that 


<2 “uae hat Tae engine aaa 


TA Rid 
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Kilbourn & Olmstead sueceeded the firm, we rather held back with 
natural dividends from doing very much. 


At this point the taking of this deposition was adjourned until 
Wednesday evening, the 15th inst., to meet at same place. 
WMAT. S. CURTIS, Examiner. 


ruary, 1852, at 7 o'clock p. m., at the office of J. F. Olm- 
stead, and adjourned to meet to-morrow, the 16th inst., at the same 


1224 Met, pursuant to adjournment, on this the loth day of Feb- 


hour and place. 
Met, in compliance with last adjournment, on this the 16th day of 
February, 1852, at the office of J. F. Olmstead, at 7 o'clock p. m. 
Present: C.J. Hillyer and J. H. Ralston, for compl’t, and J. M. 
Wilson, for defendant, and Enoch Totten, for Mr. J. I°. Olmstead. 


(C‘ross-examlnation of J. Fk. OLMSTEAD resumed : 


Mr. HILtyer: 


701 Q). Mr. Olmstead, I believe you identified this deposition once 
(holding in his hand the written testimony in the case of Kilbourn 
& Olmstead against Latta), but I will ask you to say again that this 
is your deposition in the case of Kilbourn & Olmstead against 
Latta ? 

\. I think it is; 1t purports to be. 
2. Your name is signed to it, is it not ? 

A. I have not seen It. 

730 . Look at this page and see (handing the testimony to Mr. 

|] mstead). 
1225 A. That is mv signature, sir. 
jot Q. ‘That is your deposition, then, is it not? 

A. Yes, sir 

Mr. Hittyer: Mr. Commissioner, I want to offer in‘evidence an 
extract from this deposition, which commences on page 11, at ques- 
tion 17, down to the word “ bought,” on page 14, in answer to ques- 
tion 1Y. 

The extract referred to by Mr. Hillyer is’ made a part of this 
testimony, attached hereto. and marked a 3. I. (), No. 6.” 


Mr. Wilson on this point examined that part of the reeord intro- 
duced and just alluded to, and said: The introduction of the por- 
tion of the deposition referred to is objected to by counsel for the 
defendant, James M. Latta, for the reason that the same is illegal, 
irrelevant, and incompetent, and because what the witness may 
have testified to in a suit different from this cannot be used as 
against the said defendant, James M. Latta, nor is the said portion 
of said deposition responsive to any examination-in-chief, por 1s 
there anything therein which is relevant to the cross-examination 

in this ease, nor has any foundation been laid by the cross- 
1226 examination or by the examination-in-chief for the intro- 

duction of the portion of the deposition how proposed to be 
offered in evidence. 
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Mr. Torren: The counsel in the case of Kilbourn and Olmstead 
against Latta, pending in this District, makes the same objection as 
Mr. Wilson. / 

Mr. Hittyer: I will ask you, Mr. Olmstead, in the deposition | 
have referred to and in which there is an abstract of the Altoona 
letter of Mr. Latta introduced in evidence, to look at that extract in 
your former deposition and recite the last two lines with which it 
ends, simply for the purpose of identifying what portion of the letter 
was In that deposition ? 

Mr. Witson: | object to it as being Irrelevant 

A. I do not know any more than I see here. 

Mr. Hinnyer: Will you please read the last two lines ? 


A. Else may affect unfavorably some negotiation. 


’ 
= 
t 


400 (). That is the eonclusion of the ex ract that you produced 
In evidence in the ease of Kilbourn & Olmstead against Latta, is 11 
not? 
1227 A. It appears to be the end of the portion here used. 


106 (). ‘ Ou have the extract before you, have vou not ? 

A. I have. 
70/7 Q. So that you can tell whether that is the ending or whether 
Is not? 
A. I do not comprehend the question or its import at all. 
738 Q. What vou have stated are the concluding words in that 
extract, are thev not > 

A. No, sir. 

709 Q. State, then, the concluding words of the extract in that 
former deposition in the case of Kilbourn & ()lmstead against Latta ? 

A. Truly .vours, James M. Latta 

740 (). Between what you read first and the words “ Yours truly, 
James M. Latta,” there are marks indicating that some portion of 
the letter is omitted in that extract, are there not? 


. ° } 
A. There are some asterisks. 


Mr. Hittyer: I offer in evidence an extract from this same depo- 


- ; } : 
sition, commencing at question 48 ON page 20, and Chaing on page 


25. with the close of the answer to question 23 


' 
s 


} 


The extract referred to by Mr. Hillyer is madea part of this 
1225 testimony, attached hereto.and marked Exhibit J. Fk. O. No.7 


Mr. Winson: | make the same objection as above and for the fur- 
ther reason that the paper was not made out by the defendant. 

Mr. HItrtyer: rom question 61, On page l4. to the answer of 
question 62,o0n page 4b, I offer in evidence an extract from the dep- 
osition of Mr. Olmstead 

The extract asked to be introduced by Mr. Hillver is made a part 
of this testimony, attached hereto, and marked Exhibit J. F. O. No. 8. 

Mr. Witson: I object to the introduction of this extract because 
it is immaterial and irrelevant, because no sufficient foundation 
has been laid for the introduction of the Sane, and because, if com- 

64—I188 
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petent evidence at all, it can only be competent as rebutting testi- 
mony 

Mr. Torren: I also object to its introduction. 

Mr. Hittyer: I now offer in evidence the question 64 and the 


answer ther tointhis Same deposition,on pave 1D. a I, (). No.9. 


[Zz0 Mr. Witson: I object for the same reasons which [ have 
o1Ve I) heretofore. 
Mr. ‘Torren: I also object 


Mr. Hittyer: [ wish also to ask Mr. Olmstead if what I present 
now to him ts his original deposition, signed by him in the same case 
taken in rebuttal ? | 

The Witness (looking at the written testimony before him just 
referred tO): lt Appr ars to be. | 

Mr. Hittyer: Is it? 

A. I think there Is no doubt about it. 

Mr. Hittyer: | now offer in evidence, in the deposit tion of Mr. 
Olmstead in rebuttal in the before-mentioned action, the question 
97 and the answer thereto, on page 149. 

That portion of the record asked to be introduced by Mr. Hillyer 
rt of this testimony, attached hereto, and marked Exhibit 


vill 


ismudea pat 
J. fF. O. No. 10 
Mr. Witson: | obj ct for the same reasons above given 
1250 Mr. ‘Torren: | also object 
Mr. Hittyer: Also, in the same deposition, I offer in evi- 
dence an extract commencing with question 96, on page 173, to and 
nannies the answer of question J, on page 17o. 
The extract asked to be introduced by Mr. Hillyer is made a part 
of this testimony, attached hereto, and marked Exhibit J. FF. O. 
No. 1] 
Mr. ‘Winson: The introduction of the portion of the deposition 


] ] ] E + ' . . : ’ a , 
alluded tO Is obj ected to for the reasous oiven Above, 


Mr. ‘TPorrren [ also obj CU. 
Mr. Hinnyer: W . - take, Mr. Olmstead, the — given by you 
in chief and look at ‘first extract which has been offered in evi- 


{ word 


which Is from the 11th page, question 17, to the 
e 147 | wish you to look at that extract and state 
he testimony us oiven by you there is correct, o1 


ar ICC, 
‘bought,” OW pag 
whether or no t 
whether there are any corre etlons or e x pli nations mn regard to the 
same which you desire to make. 

1?3] A. I do not notice any. 
741 Q. I wish you also to look at the extract which I have 
offered in evidence, commencing at the top of page 20 down to and 
including the answer to question 25. On page 25 and state now 
whether Wilal you there testified to is correct, or wh ether vou desire 
to make any e xplanations in respect to the same. 

A. I do not think that I do. 

742 Q. IT wish you now to look at the extract from that deposition, 
which has been offered in evidence, commencing on the 44th page 
with question 61, and ending with the answer to question 62, on the 
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45th page, and state In reference to that also whether you now say 
It is correct, or whether you desire to make any explanations in 
reference LO the Sane. 

A. I do not think | do 

445 Q. I wish vou to do the same with reference to the extract 
from that deposition introduced, commencing with question 64, on 
page 45, including that question rite its answer. 

A. [ do hot know of any Corres » I y Vanht to make to t th: it either 

44 Q. [will ask you ora look at your deposition in re- 

Way, buttal 1h} that action LO the extract offered in e\ 1 nee, COM> 
mencing at question 57, on page 149, and including that 
question and its answer, and state whether you now say that Is 
correct, or whether you have some correction or explanation which 
you wish to make in regard to 1 

A. I have none. 

(40 Q. I wish the same in regard to the other extract in the re- 
buttal de position, Including ques ni YO. on Page Lia, Lo and incluad- 
Ing the answer to que stion 9) 

A | have no corre ction LO make to that. eith r 


¥ . ] : ] s > *}* . 

(46 Q. he statements made in these extracts are correct, are 
{ a 
the 

“ z 

\. I think they a 

— — r 2 | | 5 | i43 

(47 @. The second extract which has been offered mmencing 
‘ ‘ 9° nf aT city. * “7 } . , Or TEE. 
at page 25 of the examination-in-chief and ending on page 20, pur- 


ports to contain a copy of a declaration of trust made in April, 1873, 
by Kilbourn | | | b | 

propre rly hie ve in) the name of some me rade ro} thre firm In that 
extract Is an entry of certain property held in trust for six persons 


: 7% a | _ 
Or COM pahles, COMIMeNHCInNe WIttil Jay (ooke & Co. and eClia- 


6pm . —_ ’ ‘ T> 5 ’ : ] ? a : | - t 

12595 Pre With OF ‘wee be os ¥ Wish to aSkK Vou ll that portion (I 
] ’ } 1} } : _ on . 

this extract relates to what you bave called 1n vour examina- 


tion heretofore the Real Estate Association ? 
Mr WILSON That Is iad LO cnet if is lm mate rial, irr iG- 
vant. and Incompetent, having ane relation whatever to any of the 


Hae 4 rl 1 . :, . POL 
property Involved in this controversy 


ah ] } : i ds . . } 
A. That paper is nota declaration of trust. [tis asimple memo- 


* } : , i —— is ° rr ] 7 + | { "Py i 
randa made and — by tne InNawviduais COMIPOSIN the Nr O1 

a> ool : He —- ant 
Kilbourn & [Latta and showing for whom property therein speci- 


} . 4 
fied were held. 


748 Q. Will you answer my question 
A. I thought l had. What part have | not answered 
mg not 


(49 \). Do you want that to gO down or not 

A have ho objection. It Was a VeCr\ long juUeSLION, and a’ 
have omitted something. 

70 \) You have answered nothing (1 the question, as 1L seems 
tO me. You must unde rstand the question was w lie the r that por- 
tion of this paper which was Introduced and which has now been 

presented to you, which pul ‘ports to state that certain prop- 
1234 erty was held in trust for the individuals named above, re- 

lates or does not relate to what you heretofore In your exam- 
ination termed the Real Estate Association. 


eee 
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A. Well, [have not the slightest objection toanswering the question, 
that I know ~ but I decline to answer because there is nothing in 
that andere called for that referred in any manner to any property 
pure hi: asead lb \ Sunde l land, Hillyer & ( ompal ly, ‘Thomas Sunderland. 


or C. J. Hillver. and is in no mannerconnected with this suit: that 


is the private — of no party in any nranner connected with this suit 
or who has ever Dee)». | 

751 Q. Have you seen an order of court which was made within 
the last ten days by Judge Wylie, holding court 1n equity of thre 
supreme court of the District of Columbia, directing what papers 
were to by produ ed and what questions were to be answered by 
you nN thre ease of Sana rland ay Hillyer against Kailbon rn vO 
stead ? 

Mr. Witson : The question is objected to, first, because it is wholly 

irrelevantand tmmate rial ; ; and, secendlv, because, in fact, no 
123D order has been } nade by Jud lore Wylie in this Case, hor has 
he any jurisdiction to make any order in this ease. 

Mr. Hintyer: Do you mean by that, Judge Wilson, in the case 
of Sunderland and Hillyer against Latta ? 

Mr. Wirtson: [ mean in the case in which we are taking this tes- 
timonvy. 

Mr. Hairtyer: I will ask the counsel of Mr. Latta if it was not 
agreed that the rulings O} Judge W viie, made in the ease of Sunde r- 
land WV Hillyer avalnst Kill ourn «& Olmstead, should cover the 
answers ol thre Witness, SO far as that matter could be eontrolled by 
the defense, in the ease of Sunderland and Hillyer against J. M. 
Latta ? 

Mr. Wittson: When the counsel for J. M. Latta is on the witness 
stand he can be examined by the counsel for the complainants In 
this case, and will then answer any question, that may be put to 


hin. 
Mr. ‘forren: [want to have read that original question about 
this subjrect, and then we will see whether it is covered by the 
1236 order of the cor or not , 


rs 
Che question was re-read 


Mr. ‘Torren: Mr. Hillyer, let us inquire now about this. You 


want him to answer whether the property mentioned here as being 
In sqi Mares ISI, 204, lov, 245, and 241 relates to the “ Real Estate 
Pool : that What vou want ¢ 


Mr. Renn le lam like Mr. Wilson; I decline to be examined. 
There is the question to the witness. [ cannot put it any plainer 
than I have, and I cannot explain it. 


$ 


7 A . i } ] +} t , ie 
iy an : ial Lhat you decline to answer the quest lOn 
which | asked you about the meaning of that extract ? 


(03 Q. After reading the paper which is contained in that ex- 
tract, and whicl 


Hy, as Vou have heretofore testified, was a correct COPY 
» oO} ] —— ee lef 4 =e ‘ 
he paper signed by yourself, Latta & Kilbourn, do you now say 


GOODIE Oe 


RAT HO. 


AE NII 


on 


THOMAS SUNDERLAND ET AL. SOO 


that the firm of Kilbourn & Latta had any interest in the Real 
Iustate Association in the vear 1872? 

A. Well, I have answered that question once before, and | 
1237 ~=0Owill answer it again in the same way. 

704 (). Well, proceed 

A. [make my answer the same as before, that they did have an 
Interest. 

foo Q. What was that interest ? 

A. Well, in the start it was to be one-half of the profits, if | re 
member rightly. 

7o6 @. It was not, then, a direct interest in the association, if I un- 
derstand vou now, but an interest under an agreement with the as- 
lation that half the profits should belong to the firm of Kilbourn 
1 Latta; is that correct 
A. Well, I have gratified you to some extent in your curiosity in 
hunting into other people’s business than your own and into mat- 
ters that do not pertain to this suit in any manner, and further J 
will decline to answer. 


oh 


*; 


— ee 7y } , , 
Loi (J. \\ hat did vou meah DV SAVID: 


£? that thie orm purchased 
’ %s> — >. : om 4" a ’ " 7 an 
these several 1npterests In the Real Estate Assoeclation subse uEentL to 


— i 


the date of this memoranse 
the firm therefor ? 


t . | 
re and OY stating Lhe amounts paid OV 


“a ane f , | | ° = > 
A. meant what | Said \\ e bought Out the several 1nterests that 
} 7 S 
were represented by Lhe several parti S. 
&)* PP? & : . : . ies : ] . | 
12558 iV 2. Did Vou own one-half QO} them peTore that 
. F 


A. I have not said we did; I never claimed that we did 

79 Q. With whom was the agreement mad that thre irm of 
Kilbourn & Latta should have one-half the profits on real estate 
purchased by the Real Estate Association ? 

Mr. Torren: I object to that as wholly irrelevant 

\Ir. Witson: | JoID in that 

A. 1 will gratify vour curiosity a little in regard to the 
Istate Association, and perhaps In a measure answer a question that 


] ] ] ; : ; ties ¢ ; 
| declined to answer a few minutes ago ind, partiv to vratliv your 


7 ’ ry ] % " | 4 on | 2 ? ’ 2 ’ . os 5 ‘ ] 
CUTrIOSILV, will Sal \ that tie LCad!l state \ssoela mi Was ie horned 
hy a - hy , . .? ‘ } : , } | ' 
»\ the peop Wiho are represe eC r | Sopa \ ed \ 
‘ 


the firm of Kilbourn & Latta with W.S. Huntington. The peopl 


. , } \- + sats . » ive , | | 

COM posing that Real Estate Association never knew each others as 
| ; } ’ geet? ,) ’ t’ ’ > ta” ' } ? + | > —s L = . 
members of that association, never Knew wha LHICIT PFOpPerry W 
s . ‘ 

a e + " , 

, ’ ; — “sal , . : ‘ 14#h, ¢/] . oe P| . j 

and they put Im SO MuvCh MoNnev With) tie Nope OF mM ny a 


i Zou profit, The Real Iistate \ssoclation was, 1n fact. Kalb ren «A 
Latta. and thre terms and ('( nditions wer al] 1) ide DS mat 
firm of Kilbourn & Latta and W. S. Huntington. They wer 
changed several times after it was started. 
760 Q. Did Mr. Eldridge ever put up any money for the Ri 
Kstate Association ? 
Mr. Torren: Let me object to that and ask Mr. Hillyer what he 
wants to know that for 
Mr. Hinityer: I don’t deem it necessary or proper to explain 
exactly what my motives are. I state that what Mr. Olmstead has 


2 
: 

i 
+ 
- 
Y 


SS ee tn epreeeenyereteerrainerer ta 
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stated for the purpose of showing whether what he heretofore 


= ] : , . | » & } 
Stated 1s correct or notin relation to property purchased by sunder- 


4 | 


land and Hillw y urthe r than thisat | do not wish to state. 


| 4 
Mr. Witson : Inasmuch as these inquiries have not the slightest 
| 
, : ) hy — 
relation to any property that Was purchased DV Sunderiand and 
1] ; ' ' = } | , . . 
Hillver, or to anv property 1h which*thev ever had any interest, or 
* " i i e ‘ + 
to anv matters that are Involved in this SUL, | object to the (ues- 
il | | 1 1] 1 land ets = rif ‘7 ] 4}% a0 
LION as bye yYwhoiv immaterial and irrelevant, and Will how 
i * f T t | ° } rr ‘ ey . ‘ ha es 
L240 State that li ne counsel fo! the complainants Cahh Indicate 


aby relations that this Pyro rity had about which he Is 1!)- 
uiring to the matters involved in this suit I will withdraw. the 
objection. 

Mr. Hittyer: Perhaps my subsequent inquiries wil 


counsel for the defendant. 


. re oe | ee } . : , j } 

Mr. Witson: To that suggestion the counsel for the defendant 

, ly hat 7 | > +> ] { et 2 , - rPreR VIVE ay ‘ ur £477 ’ + 
repiles that lil the counsel tor the COMM plaihal S Fas ANN questions LQ 
] . : } 4 ] ; : ——— or . S ye = 
SK which badeate mv relation to the matters Involved 1n this Sult 


- be Sone at ae 
that 1b 3s tine to ask them and not to be askIng questions that are 
} . ny 


\Ir. eee LYER (‘ounse!l ror complainants Savs that upon CTOSS-CX- 


° . } 7 . = a " . af 
amination he has a right touse fils own Mdoaom« nt toa considerable 


extent as to the }) rbineneyv of the questions he may ask. 


76] (J Did the firm of Kilbourn & Latta get one-half the profits 
that were realized upon the purchase and sale of square lot? 

A. | have stated that the profits arising from. that square, In 
ment, wehtl into other property that Was purchas d 


qj 
J > , 
Ts {7 whit a } . — : : _ - : ao ] : ' ; 
Lot | (62 Q. | wish you to answer my question, Whether or ho 
“Mie } 


the firm of Kilbourn and Latta got one-half thi profits out 
of that property 
A. I have answered 
765 Q. Do you refuse to answer it further ? 
A. I cannot. 
164 Q. You do not know whether the firm of | 


4 


- x 
— 
= 
put 
- 
ome 
— 
_ 

= 

” 
semend 
* 

on 
—_ 

7- 

yas 


eot one-half of those profits or not 


A. ‘There were no profits made then. The Real Estate Associa 


Ti » had } Dee m«©) } ‘ re hyeat t | 2A yr f » 4 m1 9 . | ’ 4 
mon Dad oeeli Changed Delore that three or tour tlmes, and i Qo Not 
] , } } } } 
KHOW how XYacthiyvy Dow if did stand then. 


100 (J. That square was bought by somebody for S69, 000 and 
something. it was putin the name of Hallet Kilbourn, as trustee. 
You have state a in the ACCOULT in your books that the purchase Was 
on aecount of thre Leal estate Assoclation and Was sold, as shown 


by your books, to Sunderland & Hillver for $91,000 or 892,000. 


There was therefore a profit of twenty-six and odd thousand dollars. 

| want to know whether the firm of Kilbourn & Latta got any por- 
tion of that prone ; and, if so, what ? 

1242 A. I have stated that tht firm of Kilbourn and Latta were 


x 


rite rest | 1 the profits of the Rea] state Association ? 


\. | said that thev were first interested to the extent of lalf the 
profits 


I ee a PL a nS Ce Ce 


LAND ET AL 


> 
‘ 


SUNDE] 


THOMAS 


inyv 


a 
‘ 


How m 


‘) 


7 Q. 


. 


PUA GS BE LE CSE AAT AE ANS ANNI ties onthe A Le + 


A 


hooks 


and 


sy HALLET KILBOURN ET AL. VS 


we (J. Then, do I understand you that you decline to produce 

lis account? 

A. I do decline to produce this account. 

Mr. Torren: You are willing, Mr. Hillyer, are you not, to go 
before court to-morrow and stfomit this question and let it go 

1245 for to-night until we see if Mr. Olmstead is bound under this 

‘der to go outside and produce this account for your Inspec- 


LIO 
Mr. Hittyer: I have been before the court onee and, as I under- 
stand it, the court has niin Upon it lf will take my own methods fo 


getting answers to these questions. 

Mr. Wirson: I desire to say that we are entirely willing that the 
complainants in this case shall have any evidence that has any 
bearing whatever, no matter how remote, upon the Issues that are 
yomned in this case, and we are willing to submit to the suprebie 
court of the District of Columbia to-morrow morning, or any other 
time that will suit the convenience of the complainants or their 
counsel, the question whether or not the examination that IS here 
being pursued is one that should be pursued and whether or not 
Mr. Olmstead should either answer these questions or produce, for 
the Inspection of the complainants or their counsel, the aceounts to 

which he has been referring, and we now turther offer to pro- 
IP46 =6duce, for the lnSpection of the complainants or their counsel, 

any and every entry, book, « or paper that has anv relation 
whatever to the matters that are alle xe dn comp ylainants bill. 

Mr. ‘Torren: Or any piece ef property mentioned in their bill or 
any of the bills ? 

Mr. Hittyer: I ask for the production of the account of the Real 
lUstate Association in the books of the firm of Itiibourn and Latta in 
the year 1872. 

A. decline to produce them. 

776 Q. And Task Mr. Olmstead whether or not he will produce 
them ” 

A. I answered your question. I said I declined. 

vid &). If | have understood you correctly you have said that one- 
half the profits made on square 156 went to the firm of Kilbourn &« 
Latta under some arrangement or agreement; what became of the 

ther half? 

A. It is like a good many things you have understood, you didn’t 
understand it rightly 

778 Q. I will ask you now whether or not that is a fact ? 

A. I decline to sav anything about it further than I have said; I 

explained it very fully. 
|2 77%) (). Is there what you eall a K., L. and O. account 
your books” 

A. There is. | 

750 Q. Will you produce it—the ledger account, I mean ? 

A. So far as it relates to any property connected with your matters. 

751 Q. Task you to produce the account in the ledger which you 
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Mr. Witsox: I object to that question for the same reasons given 
Mir. [LSON : oOvpjiect to that Question )] i@ same reasons 2iven 
heretofore. 
\ The) T: 
A . Litci ¢ VN 4 
Af \? +} ¢ - ty +} : , ] {" 4] , ] \ 6 ' 
SO4 A. vas that association COmMposed OF LHe persons Whose hanes 
. ] « | | ly re ‘ 4 tryyep os 
are 1n the ¢ Lract to hich Lt have last referred ° 
/ ] ‘4 ’ 4 | ; . ] " - , . 
Mr. WILSON object to that Tol the same reason already wivel) 
i | > 4" i ; ) 
A. Are you trying a case for the Real Estate Association 
ina - we 
ost iF ) ( ? . < | i j { I \ i i 4 i ai V a \\ ! . hy . i = ( 
4 | , : | ] 
A. I thought Thins ou were wandering round so. I de- 
, J | > 
cline further to ansv lestlons Ih regard to thie veal festute Asso 
elation 
SUG () Did anv member ot that association ever recelve Inoney as 
¢ , ; . ’ 4} ] 
a portion Of the promts reaitzea Upon the purchase and Sate O] Sq dare 
Pou ? 
A NO, SII 
SU 4 Who did realize those prohts 7 
ia aes . . 1} ode 
PP? A. I have stated that the prohits arising trom all the sales 
i } a | > aa ’ es : ; — — ! 
Of Lhe property 1h thik lteal Estate Association, so far as it has 
i ‘ ‘ 
] ie . ‘ vo i | " plea ty . | | , + 
been sold, was put with other speculations, an Nave Some OT 1b On 
‘ s 
Il naw hai Lay) oat 7] ur | thy} ; thiel | ‘ould | —er 
hand now, belue owner of the whole thing, which Would be ver, 
olad LO dispose Of at twebnbly per cell less than cost. 
_—- i . A 
SUS QQ. |) i vou ever tell any member ol that association that vou 
’ } . 2 tt > a oe ' “(> 6) : 
had sold or partly soid, for its benent, square 1o6 
1. I don’t know whether I ever did or not 
d : i i IN 2M YY ¥ j Lil cy | Ue om 
( 4 1} ‘ } ‘ ’ ty Pe 3 ‘ > - ‘ . » 
$09 @. Have you any recollection of having told any membe1 
’ } ° of 
A. nave Just anSWwered your question 
} . ] ®. 
44 . 4 ; . P f ys j ‘ ’ ' 
$10 Q. In the letter written by Mr. Latta froin Altoona, which 
oa oo rere ] | t Tr y : 
has been introduced, he speaks of dividing up the northwestern 
4 > at . : 4 _ BEety sesiar? , - . - 907 . \ : i. ‘ 
part of the ecitv for diiferent Dersoius O} COM palhtles. Among them 
‘ | ‘ 

] 5 ' | » | D ? . : . . , ‘ . ] a , ) 
he mentions tli Real lostate AsSSOCIALION, Dr. Stearns, sunderland 
} 2 1 . " 4 7 > ] : " } . ae i 
and Hillver. Were tne relations of the firm the same to each of the 

’ , ’ | ye ' dd 
persons or ColmMpahiles Loaen mentioned 
A. They were not. 
: } | aa ; 
Sli @. State what the diflerence was 
\| \\ ‘ } ¢ ; 4] ; . i | ‘ ; } 
I LY TT SON On Te LO tThat.fTor the renso} Lie L Is I1InN 
(Oy a] ] } 
1 Zo ¢ material to this evuse What the relations of the tirm of Kul- 
] : ‘ — . ‘ - ae 3 : > a " . 
DOOUTTI A Latta were to persons other than sunderiand and 
~ ) ' . } ‘ . ’ : — oe } ies : , ‘ 4] ‘ns a ; } ] 
Hiliver and no concern With thie Dusiness oF other people and the 
i '] } } , 
rights ot Sub bna d Hillver did not in anv wav depend Dol 
] , \ i 1} ) . j : ‘ 
what the relations we) etween Kilbourn and Olmstead and othe 
a 4 | ‘ } , } , ? | is 
persons with whom Sunderland and Hillyer had no connectio1 
; ‘ . 1] ’ } 
Mr. HItnye! iestion will be read 
Pine questi Pil \\ 5 1*¢ iq] 
\ : ] K ] t | } . 7 +] { } ; 
dO lo Ni} bel i Ze05 oh tent to answer that }UeCS LO?) 
ye . . | 3 ] ° . , >. ] 
It would reqult hoe bs a ecord ot another four or five hundred 
| z ? 
Pyadoes DOs Likaili W Ve FOt now 7 niiittel thst does not belong to 
this business 
. ‘ » oe. | ++ ® 
819 Q. Have vou at irther answer to make to the question 7? 
eee 
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‘ead before? 


Mis S),.000 commission 
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ised to perform 


ertisement ref 
beyond what woul 


1dge 


i Vol 


matter 
illyer has before his eyes at this mome 
a complicated 


question, Mr. Hillyer, 


4 ] 7 . ] ] ] . ’ ’ try 
A | don't red ae \ t nores he signed, Ol whether hf signed 
~~ ’ ? 7 
i \ , > 
$52 Q. There 1 1 le on account of Sunderland, Hillyer 
c\ . ?) Y 4 | not j 
5 . 
\ it { 
_— | ) 
SOI LJ). VI ) sit made Irom: 
- a 
76>” F . | *\? , , ] , 
ifaé i \ (x ‘ ented 1 aio not KTOW whose 
Phi t 4 
_ 4 j ] ? 7 ) 
So4 (. To w \ note made payable! 
j a1 , . | + [ 7 4 | } , 
\ it was »y JeTiries, trustee, LOK nev were 
Cy] || i. | [ ( {))j Lt} ii 
PP XX ii » 4 i iN { 4 H ‘ ‘ Liolh WULICUS 1})S ad OF Cast} 
LO] Lhat iU<«alil 
5 | ree j | oe } es de } e ; 
Ir. Lorri | ot Hececause Dat Mas HNothinge’ to do with this 
] | 
ease or the other case in Indiana 
4 1] . . i — — . } *y , ’ Em. on wr ] = } 
A. Well. we tried evervwhere to borrow money for Sunderland 


BtriP ry] ware 3 Pall iii on : 
ana [liliver. he condition of real estate in this city was such at 
as >, Ff j ° 
that time 1b was next to mmpossibie to get money on unimproved 
i < . 


/ 7 . . 7 , 4 ' >» a 
property, and I do not know of any person who would loan money 


' . . ] . .* . y . 5» 
at that time on unimproved property. I went to New York once 
) » | ! | ] . By nece | . ot . VIN es>1 sy fe ] Py ‘ wes ’ 
and to Philadelphia several times. Twice [ thought I had arranged 
, '% ] ' »* y ae . = ] ‘ ee ¥? a ‘ ] 
to vet money enough 10! Sunderland and Hillves tO take Up all 


< ¥ ] } ] } ' ~at 9 _eexrry 4¢ | 9 
therr mdedtedhness and that failed, and It Was necessary bo have 


} . . ] ] ‘ . ’ a ‘ } + 
mone, and Gen. Je (fries told us about having these bonds ana 


a lee | | “ae , oar ] | 1 — . ' . : Ih . - ‘ 
bee. Phat we could take these DvDonds al whateve} price we did take 
ry, oe } ee soi I. ; a } ] ~ 
thy Mn). LOK 1b Was par. KNOW Wwe then LOOK them nto 
| — , } y*y? j ? mn thi ‘ ’ . lleyf yey | rath mr wmMPrfac ? | 
Lei r and MOrrowe i (rio aw ae LOICIN Aas COLllateral WIth Ol notes, and 
. } . 4 | ] r«? - — | . Y , el «¢ Ss a ’ > - 
it was about the only wavy out for Sunderland and Hillver at that 
T ryrve 
+ 2 | 
- } ? 
856 0. Whon tiated that loan ? 


\ i “7 > = . se j a= , + 
od Q. On your books you charge a commMIssion OF SOUU Was paid 


. ] ij : \WWoI) 4 . 4 | 7. | * ’ » Ww 
Gren. JseCLIrics nO VOU thab Money : 


— } ‘ ‘ ‘ . . a ’ 1] , » 1] . 
S58 Q. Did vou ever state to Sunderland & Hillver. prior to tak- 


_— 1, ' } i}, t ‘ i | mntandead ] hed oO } 7. rat acd 7 
Le Lhest ©) is Berea , OU tri LOCTIGeQa tO DOrrow DOTS LTSteld Oi 


= ry} 2 12 2 2 eta 7 ‘ i ‘ ’ . : a 
Sou GQ. Lhey did authorize vou, did they not, to make a loan of 
S50.000 ? 


A. Thev did. 


860 Q. Do you know how much diseount Sunderland and Hillyer 
paid Or) thes bon is ? : 

A. Not much; I don’t know now. 

S61 Q. Did they pay qa §1.000 ? 

y don t think thev paid lt) \ thing like that Sum. 


Mr. Torren: I object to the question and answer because 
PAB: it has nothing to do with this controversy 
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Mir. Litnryer: The bonds so obtained were deposited as col- 
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yer for the purpose of making a payment upon the indebtedness 


due to H. A. Willard? 


. | | 


4 - s . 17 fo : cae ] . - od 
A. I have notany recollection of 11 having been done, bUL KNOW 


thoroughly well that 1 Was not adone. 


8 ; 3 
did not have SD.000 or any portion of that suro oliven them for the 
purpose of being paid to Mr. \ wd, through Latta or Sunderland 
and Hiuiltlyet Veal 

\ NO] any ovunel aite! the dissolution of the firm 

874 Q. Did uM I letter to Mr. Latta acknowledging th 
receipt of this $5,000 and pialning to him the reason why it was 
not paid to Mr. Willard in 1877? 

\. No, sir: I don’t think I did 

875 Q. Are you certain that vou did not? 

A. Iam very positive that I did not 


— > 1} . 17 i... } . : . 
S46 ©). Wilt Pere sh your recollection. Did you not, ina letter 


} 


‘+h letter was prompted by a telegram received from Mr. Hillver 


which WelS Written S,ALLA. IT) AlbsWe] LO u fe1reorTam Q)] iettel rom him. 
y 

. . ° ; , - ° “ee ‘ 
11) Virginia (itv in reference to the payment oO} this monev, admit 
| } 1 as sf} '% ‘ ,y . » > "Re ol ] ] , ; - 
bnhat vou liad thr SOU Th OU] hands and stated that it would be 
para as SOON as Mer PAtba SIGH! cd certain papers OF did eceertaln 

y 7 . . 


er ‘ ™ | I. | i it 7°? ’ ( )] . tore | tof | } val ; .? ‘ 
Ab clCtLS WoiLicl) INI POU TIL aA iStead TNSIStTe? SHOU Ve GAOle as 


— 


stand you, did not, in 1877, give 
rer of them any money to be paid 
out on account of Sunderland and Hillyer to H. A. Willard ?” 

A. No 


Mr. Torrens In behalf of Mr. Wilson and myself I enter an ob- 


1} } ° ’ . ~ ' 
lection here to all the questions and answers relating to this 85,000 
DUSILNeSS beeaus if is Irrelevant ana Incompetent LeESLIMON\ 
— ’ } H - - } : - eae a ? I. 
S14 (). What C INTIDOUPTI ind Olmstead have LO do With the 


~ 


grading of lots 75 or 10, in square 158, which was graded in 1877 ? 


A. They were all graded under our arrangement. We had to 
attend to it. We had to go up there and see about it and take a 
surveyor up there to make measurements every Saturday to pay off 
by. I know I came very near getting sunstruck up there one day 

[ SLOt (| th) é til] h ve ce be earried ott the place. 
1278 879 Q. Who employed Kilbourn and Olmstead to do this? 


ll. T don’t 7 sacl + 
lt. | don’t know as anvbodvy did 


S80 Q. Where was Mr. Latta at the time that grading contract 


put Sane ' ; } : } 
A. \\ Cll, think he was ar rewhen 1t was com meneed., but he Was 


] : ij — 4 . } ; ? . . . 
not here while 1t was being done; that is mv Impression. 


9 : : i a . : . 
» (). lund rstand vou.then.to say that Kilbourn and ()lms ead 
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A. My recollection of that contract is that it was made on the 
6th of July, 1878 

JOS (). That contract was in w riting, was it not 

A. I have it. 

JOY CQ). HHave you a copy of if 

A. I have the contract, and if ited 

910 (). IT simply want you to pr 


lesire it I will furnish it. 
ice f for the Purpose of COTl- 
11S note 


——t eel 


. j | 
paring the date s of this contract and t 
} } 
A | qo hot KNOW. 
911 Q. IT ask you to produce It. 
A. I offered to produee tt. 


" ; . | 

912 Q. What has been d st teste f Kilbourn and Latta in 

4 | } " ' 5 +1 | , 
reference to special taxes OF S rnderlane Sill yer 

, , } , } } — Lo * 

A. I do not know what had been done intent Sd. I did not 
”. ! ] } — ar y : . - 7 “| ; ] : ’ 
bhink very much avout tt. You mean nm regal LO the re VISIO} a 


suppose 
913 Q. Yes. 
A. I did not think ver. 
for damages of S 21) VOU 
{)] } ¢ ). Not hing ever Came of that. except that the portion 
which was —. Was any portion of that ever 


verv much about it. I had made the claim 


6 aed ¥ 4? eT 
L2S% Oot that elaim 
obtained ? 


A. No. 


915 Q. I did not know but what — referred to the claim about 


oe ae 


A. Oh, no 
916 Q. Why did you not charge Sunderland and Hillyer annu- 


ally with the amount that was due for the care and management of 
this property 

A. For the reason that we d 
d befor uur clerks a wood many things that were done. 


OCcIoOre OUP Ciel 


id not doa great many things. We 


did not Sprea 
lor instance, 
Whenever we did anything of that kind it was entered in the ex- 


pelise account and no explanation made of it. \\ e did hot purpose 


eontributine to various soeleties and institutions. Xe. 


to have our business talked about. 

917 Q. Why did you not consult Sunderland and Ilillyer or one 
of them before you made the charge? 
A. We consulted with Mr. Hillver before we concluded among 


ourselves what we would do. We consulted with Mr. Mattingly, 


who was considered juite compel nt to inform us upon the subject 

as to what was the charge foreare and Management of estates, 

1288S what fees were allowed to executors and administrators, and 
so on ? 

918 Q. Did you think you stood in the shape of administrators or 


executors to this estate 

A. Well, we did approach near that, and pretty good executors. 
We did not hear from the parties often. 

919 Q. You have stated in your answer in this case that after 
vou never did have any conversation of any kind with either Sun- 
derland or Hillyer in reference to this matter. 


A. No, sir; I had none. 
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J20 (). You have also stated in that answer that there had never 
been any agreement with reference to these charges. Didn't you 
Suppose that 1¢ would be proper to annaalt either Sendedant 
Hillyer in reference to them before you made the charges? 

A. As Mr. Hillver had asked us in 1873 what we were going to 
charge for taking care of this property, and as he had been told at 
that time, which was after all these Sibenater nant te of the ordinary 
charges for s 


Mr. Latt 


cl) services were made outside, and as we haa told him 
a had told him that we thought about one per cent. on 


} 4 : } 5 } \ ] an , 
this Ctl! Vaiuation oF the Propercy, andaas he had sald some- 
1289 1! r abe ] ? r Ce) moth if ie » |; “rer SUT) 
LO thing about of one per ecent. vbelng the outside or largel nN, 
‘ ? i ‘ 
, . . . " . . 4 ’ ° 
Or something o that kind. ana paid no lurther attention to 


the matter. we conelus 
? } } 
be made, aha we thou 


thought enough of it to: 


t 
] } | } ¢] ve by. ‘ mrarca w 
ed that he had the notice that a charge would 
} 
: 


hat if he cared anything about it or 


. 
° ] ] ‘ . he ‘ . — ‘4 ‘ > , 
921 Q. Did you hear that conversation to which you refer’ 
A. | neara a portion of tt. heard thie Opell ne part ol that COn- 
o ‘ S 


versation. which occurred in the back oftice. corner of G iat sth 
treet, In which Latta sald that he thoucht we ought to have one 
per cent. My impression is that I heard Mr. Hillyer’s remark in 
revard to ; OF one ee but inthe lapse of time I am not able to 
Say posit ive ly that | did We had de l¢ cated l atta to make the ar- 
rangement with earshyei r. 
ILZ (). Did Mr. Latt: tel] you there was any agre mail’ 
A. He did not. [ never understood that any nunderatandin ng was 
ever arrived at. 
923 Q. Why, then, didn’t you think it proper to consult Sunder- 
land and Hillyer or one of them before making your charge? 
LPO) A. J have stated the reasons. ‘k:a-theutidiaes ttt aan 
Hillver were, as I supposed, quite wealthy, and it occurred 


ne tha the VY didnt think mueh about ad Charge ): that kind, and I 


} 


ave if they continued along in the 


Or one of 
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A. For the same reason. We dropped the matter from that con- 
versation, with the full feeling among ourselves that Mr. Hillyer, who 
Was acting in the matter, treat dit witl ference. We 


| 
i 
} | 4 j 1} %* 1?Ra ? 1 | ’ ‘ tart ‘hat hethoueht , thin + | | | 
leit Stated our price, ane pe Stal iwiha it Pitvui reuU,. Uli til oOLvier Manda 
‘ 


‘ , > , 
» a sort of indit 


was a large price, and then it dropped, and if anvbody should obje et 
It was lis business to to object at that time and settle it. 
926 @. You thought that a good reason for not mentioning it until 
a vear afterwards, did you: 
A. No account was ever demanded 
1201 927 Q. Do vou mean to say that Sunderland and Hillver 
did hot dem: ind an account in 15 ae when they Caine here’ 
A. 1 do most emp re 
928 Q. How came they to get it? 
A. Voluntarily, and I made it when they got it. 
G/—1558 
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TIIOMAS SUNDERLAND ET AL. 5D3 
1° . . *-” , 4 | 
like to take hold of it, and, if so, would go to see them. We adver- 
s ; . ) : } ‘ + " ' a» 
tised it both in the newspapers and in our Real Estate Bulletin. 
Jol Q. Who was to pay or who paid the commissions for making 
the sale of property entered upon your bovk for sale? What was 
the general understanding 

4 ‘a 1] ’ } ee t | - 
£3 ne seiier aiw avs pala Like COUDIIIISSIONS. 


‘) 


» é a ee 

vow (). Is that the custom of the brokers 

Rapala B., 

rh. ne unlversal custom. 

qr. 6) rat} Re. : : ' : ’ . : : ) 
Wo |. The buyer was never expected to pay commissions 


1500 WilO Feattiy wanted to buy reali estate 
\. We kept an alphabetical index of all applicants and all 

wants made known to our offices 

Joo Q. Then it was your business to fit a piece of property to sult 
a purchaser ”? 

\. It was 

JOO Q). Phat was done fo} the benefit of the s« ller, was it ? 

\. lt Wiis 

Q\7 () Is that the COUTTS of business up to this time? 

é « Litcat Lil ii i Pid i ‘} P,P Ulli viii 


} . ° " , © ’ on f j ’ Py 7 ~) 4 
that business of real estate firms during the veurs [5/7] IS72. and 
) ‘> 
LS ie LT) this C1ILN 
\ | . * |, + } t : } ? \ ' t | ? ? 
(]«) hor KHDOW Wiel) Spe il tLIGdT] J) Ribat ‘ ‘ Lijé \ Sora 1\? 


up like mushrooms. 


- _ | 7* Y } 4 . | aa } 
959 Q. When did real estate become lively ? 
4 . 1} 7 4 coal 4 ’ . 1 a 
A. About the fall of 1S7T0—September, 157 


960 @Q. And continued until when * 

A. Panic of 1875, or September 18, 1875 

YO] (). That panic Was precipitated DY the failure of Jay Cooke & 
C‘o.. in 1873, was it not? 


» Abt 


rmailic oj IS(/5 1n the matter of the real estate market 
i 


' 1] 5 ) > . Qo" ?F7 , 5 ’ e > — 
\ Weel] t commenced tO reecovel 1 J 2. }(] 1 1H¢0 Il id] 1tn- 

i — - one ~” ] . | , | } 
proved verv much. During 1879 and JSSO d 1SS81 it has really 


- } } ] j | a4 ‘ ‘ 
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.aec8 Ce i t \\ ORK avi if aS 2 © Pt UiltioS v ci \ i i in sit) } cAlitu 
west of here. 
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586 HALLET KILBOURN ET AL. VS. : 


981 Q. Was your office a general point of inquiry for the 
bens fit Or 11) behalf of 1 eal estat e spec ‘ul: ators ? ; 

A. lf Was a general anand for real estate business for y or 
H years 

O89 J. When did vou first be 


come aequainted with Sunderland 
ay Hilly r the complainants in this case—I mean the firm,so far as 
you know ¢ a 
A. I think we made Hillyer’s acquaintance in 1871—the spring 
of IS 7]. We rented him a house ():) Capitol PLill | C lon; rN LO Mr. - 


lCvarts 
983 Q. What relation did gyn & Hillver or Hitlyer or 


i 
either of them bear to the firm of Kilbourn & Latta in 1S71 ”? 
A. Sunderland was not wel [lillver had vought two or three 
pieces of property—tliree, [ think—in IS71. which he sold him, or 


he and Senator Stewart together. 
984 (Q. What squares do you allude to? 
A. Squares 66, 93, and 115. 
985 (. Were these sold to bin in the ordinary course of business ? 
A. Yes, sir. 
986 (Q. From whom did you get your commission ? 
A. Krom the owners. 
OST]. You mean the sellers ? 
1308 A. The owners of the property, whose property was sold. 
WSS () Vas Mr. Hillver ra | trequenter of your office In) those 


A. In 18/1? 

989 Q. Yes, sir. 

A. After we made his acquaintance and got him started to buy 
real estatein the northwestern part of the eit V he was quite f reque ntly 
In our ofhee. 

OOO () ln what business Was he engaged, apparently ? 

A. Law business. 

GY | (). Where ? 

A. Upon some mining business before the Land Office. He had 
his office on F street 

92 @. Stewart was a Senator at that time? 

A. Yes, sir 

993 Q. Do vou remember when you first made the acquaintance 
of Sunderland ? 

A. Well, I think 1 was in the early part of 1872. 

994. As early as Janu: ry ¢ 

A. No; I think “rego April, or even later than that. 

Y90 Q. Who presented him to your office ? 

A. I do not remember 
1309 996 Q. — charges in this bill of complaint in the case 
pending in the District nrqiabong-s brought to vour attention 
several times. I wish you would state in detail the relation, accord- 


ing to vour knowledge of the matter, of Suudedand & Hillyer to the 


the firm of Kilbourn & Latta after the lst of May, 1872—whether it 
was during the months of May or June or during the time these 
purchases were made, about which they have made complaint ? 


eal & Luan d 


THOMAS SUNDERLAND ET AT, ed 


A. We had no relation with them whatever, further than that they 
were reported to be wealthy gentlemen, and we found that they were 
willing to buy property, and it was our object, business, and purpose 


} = ‘ 
ice tnen) to DUV Aas 


much as we could —our benefit. as we conceived it. and for ourselves. 


to cultivate them as much as we could and indi 
both as brokers ana speculators, and to that end we labor d pretty 
assiduously, just the same as other speculators, of whom there were 
many 1n the market at that time, but they were, perhaps, the largest, 
though. They bought mor property than any other persons or as- 
sociation of persons. 
1510 997 Q. Were the names of these gentlemen on your list of 
real estate speculators or buyers? 
A. No, sir. Their Ope rations then were of yery short duration 
and very extensive. 
998 Q. Did the firm of Kilbourn & Latta, of which vou were then 
ement of any kind with 
Sunderland and Hillyer or Sunderland, Hillver & Stewart, or either 
of them, or any two of them ? 
A Never did, to Inv knowl: dave, mak any contract or have any 


7 ’ 
ad member, ever Make any contract or agree 


talk about any contract. Thev could not have offered to make any 
contract. 

W909 Q. Why? 

A. Beeause our interests were too large in other directions. We 
eould not have offered by anv manner of means to confine ourselves 
to their business. Tor instance, Sunderland first commenced to op- 
erate on his own aceount,. outside of the association of Sunderland, 
Hillyer & Stewart. His account was opened on our books on a half 
page, as we did not suppose he would bay any more than one piece 
and wanted it, and would not purchase furthe: 


1000 ©. Can you state when that was ? 
A. In general, | think it was in 1872. I believe it was. I have 
forgotten. June 26th, 1872, was the first entry 1n the account 
Lod of Thomas Sunde rland 


1001 Q. Was that before any entry was made as to Hillyer 
or stewart 
A. Oh, no; Hillver & Stewart commenced in 1871, and then 
Hillyer, Stewart & Sunderland commenced in May, 1572. 
1002 Q. Can you give the exact date when Sunderland, Hillyer 
& Co. began ? 


A. May ISth. IS/2. is t| 
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1003 @. Did the former transaction with Hillyer & Stewart relate 
only to squares 66, 93, and 115, as heretofore stated ? 

A. That is all. 

1004 Q. Then the next transaction was the LSth of May 14 

A. Nearly a year afterwards. 

1005 Q. What did they buy on that date? 

A. On the 18th of May one of them made a deposit of $5,000 on 
account of square 1o6. 

1006 Q. Now Sunderland opened an account of his own? 

A. Not until some time after. 

1007 Q. An alleged agreement has been set out inthe bill of com- 
67-188 _ 
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either Sunderland [| iver ,or Stewart ih referenee to the terms upon 
Which vou were o conduct any business which they might bring 


Personally, then, there was no contract or agreement or 
any conversation about a eontract or agreement ofa oe neral nature 


— % + 
} ] } } } , . , > 
about buyvine reali estate for them between the firm of Kilbourn W 


’ } } +} . ‘ . 
437 ‘ ‘ } i ee a4 bs) : | | i | ’ \" f a’ < , ’ t] . + ’ 
Latta and $ Made riaha, hiiver W Stewart or ier of them 


A think bnere Was, whe 1) | eome to recollect. [ think 
1314 thar re Was a talk atone time with Sunde rland ray Hillver about 


Or" lng tha na thre pre rerenes fa pnlees of property Wis offered 
for sale, that they should have the preference as customer. 
1013 Q. ‘That vou would call upon them first and offer to them " 
before anybody else? 


A. Yes, sir: I think some such talk as that. 
(>) What was the outeome of that 


ne ) 
A. Nothing 

1015 Q. You didn’t agree to it? 

A. No, si 


L016 Q. Why not? 
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‘ 
had about S10.000: on the 16th we had 88,000; on the 17th we 
made avery large purchase of somewhere about S100,000. That 
used up pretty much all the funds we had, lacking $500 or S700 ; 
but these are statements of twenty purchases which were charged 
to the aececouhls Aan have been introduced by the complainants here 
in) this Case and taken from this record ot equity No. 9919—the case 
of Kilbourn & Olmstead against Laffa. Mr. Bull made out this 
statement. 
] - 


1020 Q. Well, what do you say about the correctness of this state- 
ment ? 

A. I think it absolutely correct; he made it out and swore to its 
correctness 1n this deposition. 

1021 Q. I want your own knowledge 

A. | say it Is correct. 

LO2? (). W hen you bought square 115 you had a large sum. of 
money to your credit. What sum had Sunderland & Hillyer had 

to their credit in your hands at that date? 
L518 A. After making the purchase of square 115 and making 
the cash payinent upon if they hada little over S500. They 

deposited the money which was required to make that purchase on 
the 28th of May, and the purchase closed on the 30th, and on that 
same day we had a cash balance of our own of $15,000, as [ read it 
here. 

1023 Q. What 

A. The ledger. 

LO24 (). What ledger’? 

A. Wkilbourn & Latta ledger. 

1O2Z5 Q. What account 

A. Sunderland, Hitlyer & Company’s account. 

1026 Q. The same ledger that you have been using in the exam- 
Inations heretofore 

A. Itis the only 


—" 


wok is that vou have before vou now ? 


n this ease’? 
er we have. 


4 
} } 
leds 


At this point the further taking of this testimony was adjourned 
until to-morrow evening, the 4th day of March, 1882, to meet at 
same place and hour. 


WM. T. S. CURTIS, Examiner. 


) 
Present: Mr. Hillyer, for complainants; Mr. Wilson, for defend- 
ant: Mr. Votten. for Mr. Olmstead. 
redirect examination of Mr. Otmstreap (continued) : 
bv Mr. Torren 
as been asseried, Mr. Olmstead. that there were reia-> 


etween the firm of Kilbourn & Latta and these ecom- 
hese complainants and Stewart, for a confidential rela- 


Lions existing 


plainants, Or 


{ 


tion which involves the doctrine of agent and principal. I want to 
know of you if there were any confidential relations between those 
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parties and the firm ; and,if so, | want vou to state the nature thereof 
during the period involving this question of dispute ? 

A. I never heard of any confidential relations between the firm 
and Sunde rlan d and Hillyer any feat than the relations with any 
other customer of Kilbourn WN Latta. Wee transacted their business 
and kept their business to ourselves. The only eontidence was that 
we did not tel] the pudlie any more about if than [ have declined 

to do in this case. I have declined to produce here many 
1520 papers called for, because I considered them confidential in 

connection with others. Wehad no more confidential rela- 
tions with them than with anv other customers, as I have stated 
great many times. 

LO2S (). You stated on the last occasion when we met here forthe 
purpose of taking testimony that you had what you denomt- 
nated a transfer book. Did vou have any other book relating to 
your general business of real estate dealers in addition to that trans- 
fer book ? 

A. | had a numerieal book. whieh Pave the hnamMes of all property- 
owners In the city. Then I hada set of books containing accounts 
with each square 1?) the city, which showed all transfers from the 
date ot the numerical book. which Was 1 IS/l, up Lo that time 

1029 Q. At what date did you start out with these books, or at 
what date were in your possession ready for use in the management 
of your business ? | 

A. In 1870; I commenced them in 1865 and finished them in 
LS70. 

1030 Q. You spoke the other evening about the transaction with 


— 


Hillyer in 1871 relating to squares 66, 938, and 113. What 
1321 beeame fin: lly of square 115, so far as you know? 
A. It was sold to Senator Stewart. 

1031 Q. By whom ? 

A. By Sunderland, Hillyer & Co. or Sunderland and Iillver. 1 
don't know exactly how they did that. Thev made a settlement 
with Stewart. Sunderland bou gh t Stewart's quarter interest, and 
then they sold square 113 to Stewart for 60e. a toot. 

1052 Q. What did they pay for square 115” 

A. Ido not remember. Let me see (the witness here referring to 
SsOTne books and papers) ; paid LOe. 

1035 Q. Paid 40c. and sold it for 60e 

A. Paid 40e. for it in Mav, 1872. and sold it to Stewart, March. 
75. for 60e. 

Mr. Hirryer: Bought it in what year 
A. In May, 1872. 


Mr. Torren : 


1S 


1054 Q. There is a subject-matter of complaint here that the deeds 
were not put on record until some time in October or fall of 1872. 
| want you to state, if you Can, whether or not Sunderland and 
Hillyer knew anything about the object and purpose of retaining 


those deeds without putting them on record; and, if they did know 
about it, how they knew and how they found it out. 
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‘standing between the firm and Sun- 
ie deeds were not to be put on 
f these deeds were put on record until 


| , , 
ata apb or? 
gas Lhe Marke, and 
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ie practice gn vour office prior to that 
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Vitti Wi an \\ te KTOW] as tiie Ri ij state 

. ] ] 
purchases were recorded to the Real [és- 
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paiper-Doara envelopes) ana th a DOX 


bo y } ’ 1} 7 ‘ 
Sunderland & Hlillver. Sunderland. €. J. 


er 
L058 Were thos papers in those boxes so labeled subreet to 
the inspection of Sunderland and Hillver? 
\. They were hey could eall for them at any. time 
They did eall for Wn papers many times 
1059 @. Did they see them ” 
They did lf do not mean by that that thev saw every papet 
ley were there subleet to their eall at anv tim It would have 
been foolish 38 tO have nen mpted LO Cones 4 | thie nm, OF aNVtHNNYS of 


that kind. 
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A. 
othe r 
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plover 
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Clr p ie 


QO. Who fin 
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| don Lb Perel) 


ber whether [ did or Mr. Bull did—one or the 


i » _ 

of us | presume | d 
i 

1. Mr. Sunderland 


i the tirm of Kilbour 


or not. 


A. 


vy, the complainants, might point out or that thev might desig- 
hate or recommend \\ there any such general emplovment as 
You have readv Stated, o COUTTS Liver there Was no such 
yinent Now if tates positively that they did emp mv Cine 
firm to do these thines lf want vou to state whether that is true 
It is not tru Chere was no emplovment at all. and I do not 
know of their ev lesignating a single piece of property, with 

three exceptions, that they wantid 
lO42 Q. Well, will vou state what thre exceptions they 
L. Square 195. and. the ther wy parts of square 9? and I am 
Indistinet about then ivineg designated 92. [donot know. 


()°\ 

+ or fiye«rt + } . taoars — +) } ] Lye } . 
Crsweadrs tbiatl the Tri Was ¢ pio ver OY vile 
CIF agents, and that vou were to purchase such 
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We COUSIC avbie, and that the Complaln- 
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ants agreed to furnish you with money inetly 
that you were to act In these matters strictly as the agents of the 
complainants or the complainants anda stewart. Now, what [ Wali 
vou to state for the information of the court 1s whether there was 
anything said about vour being employed or hired or engaged in 


AnNV Way to serve these nen either as agetts or aS brokers, general! 


Pe _ 4 } \V J ‘ . > ‘ ; . ] ] 
Bye tO ado this or that Vhe eV mace Im their minNds to BU 
] 
‘ , . ; ‘ ’ 
a plece of property or agreed upon the price they | und out how 
: ‘ ; 
? } | ’ 
Ta 5) { +] 
much Casi) was re Wired and TUTTISI qt ( mole Lie SAME aS ably 


lu45 Q. Was there any arrangement by which they were bound, 
either legally or in henor. to emplov the firm of Kilbourn & Latta 
to do their business In respect to any special property ? 

A. ‘There was not. As far as we knew, the first piece of property 
purchased mInight have be I} thre il last transaction, and they might 


Aus } { 1] ae ; as 
the property piacead the Manas oO] a iL, ba at any time the \ 


} ] : ; i 4] he ; a - . } in 
ehose they would take the tities to themselves, and at that 


. 


1326 time they were contemplating going abroad and did have 
some talk in regard to taking their titles to themselves and 
not selling their property, but waiting until they came back to give 
it a chance to rise In each deed under which Mr. Latta held title 
there was a clause stating that it is held under a certain printed 
paper, and, beca IS¢ they had some idea of taking their titles to 
themselves, that Was Ohe reasotl whiv those printed Papers Were 
never executed—thiose declarations Oo} [rust provided mor mn the 
i 

deeds 
1046 Q. Was there anvthing said between the parties which would 
preclude Sunderland & Hillver or Sunderland, Hillyer & Co. from 
eoing to any real estate man broker, or agent, 1f they saw proper so 

to do? 


A. Phe re Was none whatever. 
ard \’ ‘ 4 - ho on 4 e? a¢ >< . . . 
LO4; (J. Now, | want you to state as distinetlv as vou can in what 
attitude these men presented themselves to the firm of Kilbourn & 
s 


’ 7 } , " = % 
Latta: whethe rthe \ presented Lnemselves to you as men Witt 


? ‘ } 
to rely Upon your jua 


} . = . * | - " 4 . + " " > " 
sented themselves to Vou to get the advantage ol you! Onice Ih as- 
' . “ on ‘ . . ; ot <r . : ‘ : ] ' ~ : hat 
eertalning Wwiat pieces Ol property were for saie, ln order that 
> led . | . va vas Bh ' ; ley 
L352, they might see — propertv and exercise thelr own Judgment 
« ‘ i i » - Pi 


about it. 
A. They came to us the same as otper eustomers aid and it) 110 
‘ } 


other attitude that | ever knew of [ think LheV found it advan- 
tageous lo them to come to Us, and think they recognized what was 
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a well-known fact—that we had practical control of that portion of 
the city. I do not mean absolute control, but that we knew all 
about if and were more advantageous than anybody else could be. 

1048 Q. Did they pretend or seem to rely upon your opinion about 
the property, or did they seem to rely upon their own opinion ? 

A. I think they ordinarily asked us whether we thought that a 
good purchase, or this cl coQod one, OIY“or this or so, as anybody else 
did 

1049 Q. As a matter of fact, then, Mr. Olmstead, did these men, 
after they inspected and bought property, rely on your judgment or 
their own 

A. They relied Ol) their OW). In other words, they decided for 
themselves. We showed them al piece ot property and told them 
the price was so and so, and they decided themselves whether thev 

would take it or not. [or instance, they bought square 1lo6 
1528) in May, 1872, and paid i23¢. a foot for it,and in June, seven- 

teen days later, they bought square 155 and paid 26c. a foot 
for it, and in the meantime bought part of square 134, for which 
they paid 26e. a foot. 

1050 Q. At the time Sunderland and Hillyer were investing their 
money throughout the city were there many other people coming 
to your office in the same wav as Sunderland and Hillyer for the 


+) 


purpose Ol purchasing I" au estate ! 
A. Ohh, yes. 
L051 Q. How many—one, two, or a dozen 
A. I should say a hundred. 
1052 Q. Your office was a general rendezvous for purchasers as 
well as sellers of real estate in this Parl of the city where these 


+) 


transactions took place ? 

A. It was headquarters for business. Nearly all the brokers in 
town came tous. If they had a piece of property they came to us 
to sell it for them—at least, very many of them did. 

L055 (). lt is one of the pri neipal sources of orief to the complain- 

ants In this ease that you were LO procure sellers or owners of 
1529 real estate to sell property to Sunderland & Hillyer or those 

men and to get commissions out of the sellers if vou could, 
and if you could not then they would pay commissions. That, you 
have said, was not true. Now, was there any case where you sold 
property to Sunderland & Uillyer for the owners where they had 
reason to SUpPpose that you were acting as the agents of Sunderland, 
Hillyer, and Stewart, that you know of? Take Mr. Young, for in- 
stance. What did he, or rather in what light did you regard him, 
so far as you know—as his agent or as your agent ¢ 

A. When we sold property for Mr. Young we sold it as his 
agent. 

1054 Q. Did you charge him commission ” | 

A. Yes, sir. When we sold it to Sunderland & Hillyer we sold it 
as agents, We., of the Real Estate Association. 

1055 Q. ‘Then you sold the property for Young and the Real Estate 
Association to these men ? 


A. Yes, sir. 
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1056 Q. What did Sunderland, Hillyer, and Stewart, or either of 
them, know about the Real Estate Association? Did they know that 
such a Real Iistate Association existed t 

A. They did. 

L057 Q. How do you know that fact * 

A. It was communicated to them. 


1330 1058 Q. By whom ? 
A. Thev knew all about the generality of . That was 
one ol the incentives to _ LO buv in the north weste1 1 part of the 


city, because the Real Estat mail mn was buying right largely 
up there and they wanted to ) get in. | 

1059 Q. When was this Real Estate Association or speculation first 
started—about what date ? 

A. I think it was originally started in the early part of 1871. 

1060 Q. Had been running on, then, for more than a year when 
Sunderland ‘& Hillyer came into these transactions mentioned in 
this bill? 

A. Yes, sir; we sold square 156 for Thomas Young in October, 
1871, and we did not sell it to Sunderland & Hillyer until May 17, 
1872 (looking over his books). I think we commenced making pur- 
chases for the Real Estate Association June, 1871. 

1061 Q. Did you make that last answer after referring to your 
books to refresh your memory ? 

A. I did. 


1062 Q. These conveyances which were made to Sunder- 


1351 land, Hillyer & Co. were made t » James M. Latta, trustee, as 
a general rule, or was it uni remanent 


A. I think. with one or two e meio fiee versal 


1063 (). Now, will you please state - w it came about that these 
conveyances were made to Latta, as tras for their benefit ? W hose 
suggestion was it, or was it suggested to  Reaidetand oan Hillyer? 
lt so, what did they sav about it ? 

A. Ido not just know how it came about. We told them how 
titles were held to property belonging to the Real [state Associa- 
tion. and whether r we advised them that Was a cood way to do with 
their pr perty or whether they concluded to do it themselves, I do 
not remember. 

1064 Q. It was done, however, with their knowledge and consent % 

Oh, yes. 

1065 Q. Did they esi anges om you about their desire, if 
they had any, of hs AV 1 r the Se deeds recorded at once : 

A. Never did. On decent, Ans preferred to have done with 
them just what was done. 

1066 Q. They were aware at the time that these deeds were not 
being put on record at that time? 

They were fully aware. 
Lo52 L067 Q. And aware that the conveyances were made to 
Latta in every instance where conveyances were made to him? 

A. Yes, sir. I think the fact of their being made to Latta instead 

of the other members of the firm was a matter of understanding be- 


*;) 
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hel ers of the firm. I do not think that Sunder- 
n | Le aw St 
land ay Phillve rhadany preferences as to who should take then titles. 


rey} - ie * . . 4 , 4 . a 7 ° 
L068 QO. There was never anything in writing, signed by anybody 


i yy cé i \ ; ; ‘wom 
4 a 
] " | 4 . j +? 3 > / 
or other vise. as to the re lations between the firm — Kilbourn \ 
4 | p } } ! 1} . ‘ , , . ‘) 
Latta and Stewart, Sunderland, and ITlillyer, was t here 


ri*} 
" e? 4 ‘ +< nay ? 
\ Ih i Val PiCeb, a 


d : t Weis 
1069 G Was there ever anv specification or notion as tot he time 
\ | 

, 7 wr oe ot ) } ] Sa —— ] : roy wt 
Qurling which these speculations of Sunderland. flillver. and Stewart. 


oe : r at ) 1] ’ . . 1? +) 
(>I PlL¢e] QO} Liber) STO CePASe OT eontinue 


‘+ transaction was separate and distinet by 


—— 
‘ 
= 
—_ 
- 
‘ 
—~ 
— 
or 
~ 


. } } . : } ? ] 
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1070 Q. Asa real estate man, what is your Judgment about such 


° 1 ' } 4 . . 
a contract as these complainants atiege Was Made bvetTWeeh VOU IN 


relation to extortineg ) relation to the firm actine as the 
} >see? | 7 , } 
LededeD menera md special agwents oj eenen r @ Sunderland and ‘it 
. . ’ '} ’ , 
the same time as the agent of the seller whose property you 


had upon vour books, and to extorting commissions from the sellen 


in every instance vou could: failing. however,to extort commissions 
from him. that they would respond for vour services ? [| want to 
know your opinion about such trai isactions as t hat, as Al real estate 
man ? 
A [ { hha k if such a econtraet or transaction was ever made and 
known bv aqnyvi ody but the parties makin ) it a would endl the busi- 
4] . 
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‘ : } : ,* . ° i | = . 
Sunderland had their attention invited to the northwestern 
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who did it 


LO74 Q. Will vou state when and where? State all the cireum- 


a house, through us, of Mr. :varts, upon 


was up there attending to some repairs 
or to eolleet the rent, and he called mv attention to square 727, 
which lay just north and a little east of that house—right over on 
tlie ae , lt Was a very } rettv piece OT pre pert V. Al id | ie ta Iked us 
though he might like to buy it or a portion of it. 1 immediately 
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1] 1 hy] ‘ e\ + o> ¢ i | ; a] ; . . } ° , 
ealied his attention to the northwestern porti mn OF the ety, ana, 
, ° } } ; ] : ct ’ 
think, it was through that cor Iversation that he decided not to buy 
that property up there 
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LUjo Q. Sunderland and Hillver and Stewart, too, for that matter, 


ET RR IME LY 


Nee 


AND ET Al 


NDER 


S| 


THOMAS 


*>e) 


ON N eNews 


« 


ome = 
on 
ou 

om lf 

—< 
<— 
f 

: — 

~ : 
> 2 

: png 

a as 


- — 
~— J 
ong | una 

© gu 
- meee 


- 
= ~ 
- 
~— 
pees 
es 
~- 
~ 
~~ 
~ 
— _ 
~— ‘ 
aes 
~ 
~ s 
eee 
— a 
~- 
— 
L) +. 
“ ~~ 
 —_— 
ol 
a “ 
See — 
ve 
-_ ~ 
a 
—_— _— 


—— 
on 
~~ 
a: 
Caleed 
** 
on 


~ 
- 
~ 
~ 
- 
~ 
“~~ 


‘ 


~ oud 
- — 
a = 7 
ous — _— 
oma _ 
— 
i - — 
- -_ one 
— 
o~ 
~ 7 
—) oo " 
=~ ~~ 
> 
+- os +> 
~~ ~~ > 


~ 
~~ 
~ - 
as ~ 
> ~ 
— i . 
— a ae 4 
—~ 
. ow 
am) —_ et 
~~ on 
~~ . . 
8 - 
am — Yd 
“— — 4 
_ wy s 
— — 
— —) — 
eee . 


- 
- 
—- 
— 
-—— 
— 


()} 


47 TIN hare H% 


548 HALLETT KILBOURN ET AL. Vs. 


1090 Q. Leaving Sunderland owning three-fourths and Hillyer 
one-fourth ? 
A. Yes. 


1091 Q. How ean you fix the date when Mr. Stewart retired from 
this speculative ents rpris 


Po 
A. I can. 
LOQ9Y (). l want the exact date 
A. (The witness had heen looking over his books:) | don't See 


any entry on r books here. I think 1t is in that exhibit of ac- 
count of Sunderland. Hillyer & Co. It is on the foot of that a 
count. I don’t see it entered on these books and I don’t think i it 
was. I cannot give the exact date at present. 

1093 Q. Who was it bought, in the first instance, this real estate 
which Is the subject-matt r ol this controversy 11) this bill of com- 


{ 
, 
4 
‘ 


le! 


plaint in these procee dings ? 

A. What do you meat 

1094 Q. Was it the statement of Sunderland & Hillyer or Sun- 
derland, Hillyer, and Stewart? 
A. Sunderland, Hillyer & Stewart. 


1338 L095 Q All thre e purchased originally 


¥ 

L096 0). Then it belonged to Sunderland, Hillyer & Stewart? 

A. Until they sold OU, whatever that date may have been. 

LO97 () When he sold out he sold his interest to them in that real 
estate 7 

A. He did 

1098 Q. New, Mr. Olmstead, will you bring your mind back to 
the purchase of square 115 from the Association for the Education 
of Colored Youth, and state whether you were active in interview- 
Ine Mr. 13; ker Ll na Mr bowen or others of the board, and whetlhr I 
you ever met those rent lemen on 12th street, at the heuse of Mr. 
Johnson ? 

A. I don tthink | ever talked a great deal with Mr. Bowen about 


it, because I knew from way back in 1866 or 1867 that it was better 


to let the other trustees talk tohim than for me to do—. Mr. Latta 
spoke to him several times in regard to it, and | spoke to him sey- 
eral times when I met him casually. I met the trustees, I believe, 


nearly all of them, at Mr. Johnson’s during the time we were nego- 
bi: iting for that property, which ran along three or four years, 
1559 and in the winter or spring of 1872 I was there quite often 
when they would not have a quorum, and several times when 

there was a full board meeting. 
1099 Q. Well, it appears from the testimony of Mr. Baker that 


you made an offer of 840.000 to the association in Janu; ry, 18/2, for 


this property, and that it was by a resolution acece pted some time 
about the first of February, 1872. The sale was not finally con- 
summated until May, 1872. Will vou explain the cause of delay 


between the first of February and the time when the conveyances 


~. 


were finally m ide? 
A. (ne cause ede jay Was some imperfection in their charter. 
L1LOO (). Tha ‘ ce you have already expli alned. 
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A. Then the deeds were made out two or three times and went to 
New York to be executed and came back. 
times, but once or twice. 
to be corrected. 


[ don’t say two or three 
They were hot properly executed and had 


1101 Q. Well, that property was conveyed by the association to 
Latta as trustee? 


A. It was. 
1102 Q. Latta acted in the capacity as trustee for whom ? 
1340 A. The firm of Kilbourn & Latta. « It 
interest of Kilbourn & Latta. 
1105 Q. Have you kept track of square 115 since that time? 
A. I have to some extent. 


was bought in the 


{ 
— 


1104 Q. Between what streets Is square 115; 
bounded ? 

A. Nineteenth and Twentieth, M and New Hampshire avenue. 

1105 Q. It is a triangular piece of property, 1s it not? 

A. Well, one end of it is triangular and the other sq 

1106 Q. One end 

A. Yes. 

1107 Q. Have you stated in your testimony how much that prop- 
erty 1s now worth ? 

A. I stated what it has been sold for. 

1108 Q. What, in your judgment, 1s it worth to-day ? 

A. I think it would sel! in a body for a dollar a foot. 

1109 Q. They paid how much for it ? 

A. lorty-six cents. We sold the Sate day that we sold the square 
LO them rat portion of the sq ua4wr right north ) ; 
15 cts.; he held 1 


by what streets is it 


mare. 
is narrower than the other ? 


of it to Dr. Stearns for 


: 


——) 


, “es ; ie 

rat until the following January and then sold it for 
} 1] : ’ } : 

«a dollar, and the upper portion oF thi : 

that sold DV the Doctor. 


1110 (J. W hat became *) | SqQui re lo: 


} 
; JUSLE as valuable as 


> : , ») 
wlhio OWS if nOoOwW 


1354] A. Owned by various individuals. It is cut into little lots 
and allevs and Was sold OUL HI auction It das heen lal 4 ly 
buil 


{ upon, more so than any other square in the city, I think.* 


Che further taking of this testimony was 
dav. Mareh 6th, 1SS2Z, at 7.50 p. m | 


Met, pursuant to adjournment, on this the 6th day of Marel 
at the usual hour and place. 

Present: Messrs. Hillver & Ralston, forcomplainants; Mr. Totte: 
for Mr. Olmstead; Mr. Wilson, for d 


efendant 


Redirect examination of Mr. OLMsTEAD 


(eontinued): 

By Mr. Torren: Mr. Olmstead, it has been stated reneate 

the firm of Kilbourn & Latta took pains to impress upon 

of Sunderland and Hillyer, and perhaps Stewart, that they, the firm 
of Kilbourn & Latta, should not in any event undertake to 

1342 communieate with the sellers of property because such pDro- 
ceedings might inflame the minds of e| 


{f the sellers and induce 
them to raise the price of their property. Il want to know,as a mat- 


, 7 ? 
liv that 


. ? 
the mwas 


} 
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ter of fact, whether the firm of Kilbourn & Latta or any member of 
it did take pains to create such an impression upon the minds of 


Sunderland, Hillyer, or Stewart, so far as you know ? 

A. I never knew of anything of the kind. I do not think Sun- 
derland, Hillyer, or Stewart ever inquired who were the owners of 
the property or ever cared to see them, and it certainly was not our 
business to bring them together urfless necessary. It was not the 
policy of the firm to bring their customers together. [ never heard 
the idea advanced or question raised. [ don’t think they cared 
who the Owners were if they Ot the property al the price they Were 
willing to give for it. 

1111 Q. When Sunderland, Hillyer and Stewart first appeared 
in the market, say in May, 1872, what was the condition and the 
welght of the firm of A ilbourn NV Latta as real estate men, brokers, 


speculators, or as 


+) 


ents : 


A. Well, I think we stood at the head and had nearly or 
1543 practically control of the real estate market—more so than 
all the rest put together. 

1112 Q. Taking into consideration the office fixtures, your trans- 
fer books and other records which you had made, giving you a com- 
mand of the real estate market, including the number of purchasers 
and property for sale and your facilities for conducting business 
and your good will, what was the whole outfit, at a fair valuation, 
worth? [I now ask you that question for the purpose of getting 
your opinion: as to how much value these men would have ecom- 
manded and controlled if they had had the control of the firm 
which they aver they had. What was the whole thing worth asa 
means of making money ? 

A. I don’t think we would have sold it for a $100,000.00. I got 
my interest in the firm for my books. They were considered equiv- 
alent to a quarter of the firm at the time [ was in—in 1872. 

1118 Q. How old a man was Latta in 1872? 

A. Don't vou know? I don’t exactly know. 

1114 (). Were Kilbourn. Latta, and Olmstead old or feeble meh 
who were not able to give active attention to their business at that 
time ? 

A. They were quite vigorous. 

1115 Q. Kilbourn is not more now than fifty-two, 1s he? 
Lod A. Hes not fifty. 
1116 (. Is Latta as old as Kilbourn ? 

A. Three or four years older. 

1117 Q. How old is Olmstead ” 

A. Getting on the other side of forty. 

1118 Q. Heis not forty-two” 

A. Not yet. | 

1119) (). These men were at least ordinarily active in the trans- 
action of their business in 1872, were they not? 

A. I think thev were. . 

1120 Q. And they were more than ordinarily successful ? 

A. I don’t know about that. They had been so long in business 
end worked so hard to get it up to what it was that the business 
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was practically in our hands. It was just a question of manipula- 


tion. I want to add further to that question, 11 regard to the busi- 


ness of that firm, that our account—our commission account—be- 
fore these gentlemen commenced their speculations was, for the vear 
IS71, nearly twenty-five thousand dollars. We divided in that year 
on this one commission account, outside of our speculative account, 
twenty-five thousand dollars. 
Loto 1121 (). If this contract had been made by the firm of Kil- 
bourn and Latta with Sunderland, Hillyer & Co. on the terms 
they State, how much would it have been worth to you and to them ? 
What would have been a fair valuation, I mean, if a contract by 
which you were to stand by a fraudulent agreement to act as agents 
of both parties and secretly with Sunderland and Hillyer for the 
purpose of defrauding sellers of real estate In getting commissions 
from them, 1f vou could, had been entered into—what would have 
been the value of the wielding of such power by the firm of Kkil- 
bourn and Latta if such contract with Sunderland and Hillyer had 
been made? 

A. That depends upon whether they intended to remain in busi- 
ness after they got through with that contraet, which I do not think 
they would. 

1122 Q. Who? 

A. Kilbourn and Latta. 

1123 Q. You think such a contract would have turned them out 
of the real estate market ? 

A. Pretty rapidly. 

1124 Q. Well, to command the knowledge and skill of this firm, 
how much would it have been worth to Sunderland, Hillyer and 
Company for an indefinite period, as they stated here? 

1546 A. Why, absolute commissions based on their purchases 
amounted to. if their statement Is eorrect, from twenty to 
twenty-five thousand dollars. 

1125 Q. During the time these purchases were being made by 
Sunderland, Hillver and Stewart ? | 

A. All time. That would be the end of the firm. 

1126]. Well, what would have been the amount according to 
the amount of property purchased by or through you ? 

A. I think the property purchased by them would amount to up- 
wards of, sav, five or six hundred thousand dollars ; I] do not retnem- 
ber Posty ly. 

BP! (). The rate of commission was what‘ 

A. It was graduated ; five per cent. on the first 
lars, three per cent. on the next three thousand dol 


i 


7 


WO thousand dol- 
lars,and two and 
a half per cent. on the balance. 

1128 Q. Can you state numerical 


ly how many purchases they 
nade ? 

A. No: I eannot. 

1129 Q. Somewhere about a dozen or fourteen, was it not ? 

A. I should say thirty, although it might not have been that 


many, 
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1130 Q. Then there would have been thirty instances of 


1347 graduated commissions according to tliat scale? 


A. Yes, sir. 

1131 Q. I think you have stated, Mr. Olmstead, pretty much all 
there is about the basis for your charge for care and management of 
the property of the complainants? 

A. I want toadd one thing more to that. We got Upa hithographed 
map of the northwestern portion of the city, commencing at lour- 
teenth street and running to Twelfth street and west andnorth. We 
had it colored—that is, the properties belonging to Sunderland and 
Hillyer, that belonging to the Real Estate Association, and that we 
owned, as well as others. [I think we got up 2,000 or 2,500 of them. 
They cost us 10c. a copy, and the whole property had for-sale signs 
on it. ‘Those for-sale boards cost us about 45¢. apiece, and they only 
last about thirty days, being stolen and knocked down’, and had to 
be replaced constantly. : 

1132 Q. About how many of those signs did you order, giving a 
rough estimate ? 

A. Ordinarily about 200 at the time. We got them about every 
three months. 

1135 Q. Can you state the date when vou furnished to Sunderland 

and Ilillver the last account which you stated to them ? 
1345 A. No; Teannot. It was when Kilbourn and I knew of 

their coming, I think it was in the early part of June, 1875, 
that we furnished the account current of Sunderland, Hillyer & Co., 
and Thomas Sunderland, with the old firm of Kilbourn & Latta 
and also with the new firm of Kilbourn & Olmstead, was furnished 
them within two or three days after they got here. 

L154 Q. That, vou think, was in June, 1878 ? 

A. Mr. Hillyer will furnish you with the date. We had not been 
here more than two or three days when it was furnished. I cannot 
YIVe the date, as | have no data by which I ean give it. 

1155 Q. Well, will the accounts themselves show or did they 
show ” | 

A. Ido not know. I know | had them all prepared as soon as I 
knew they were coming here, so as to deliver them to them. 

1156 Q. The last account furnished to them of the matters and 
things relating to the business of Sunderland, Hillyer & Co. showed 
a balance due to them of about 2,700 and odd dollars, did it not ? 

A. It did. 

1157 Q. Was that ever paid ? 

A. It was. 
1549 L155 Q. Can you state when it was paid and whether you 
took a receipt t ; 

A. I think it was paid on the 6th, 9th, or 10th of September. 

11389 Q. Have you the receipt, or a copy of it? 

A. I have or you have; I do not know which. 

Mr. Torren: | offer in testimony, in connection with this, the 
copy of a receipt dated September 10, 1878, signed by Sunderland 
and Hillyer and Thomas Sunderland for $2,715.58. 
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The receipt last before referred to by Mr. Totten is made a part of 
this testimony, attached hereto, and marked “ Exhibit 8S. & H. No. 1.” 


1140 Q. Do you know that to be a correct copy of the original ? 

A. It 1s. 

1141 Q. Where is the original ? 

A. It is in the case of Kilbourn and Olmstead against Latta. 

1142 Q. In the record in that case in the supreme court of the 
District of Columbia ? 

A. Yes, sir. 

1145 Q. ‘To whom did you pay that money or with whom did you 

make that settlement ? 
1350 A. I think I made that with Sunderland 
1144 Q. Well, that was two or three months after the ac- 

counts had been rendered showing this balance ? 

| a guess about three months 

1145 Q. Was there any conversation between you and Mr. Sun- 
derland at that time as to the correctness and operation of that re- 
celpt ? 

A. There was, as I have given in my cross-examination. 


1146 i). Was there anything said at that time about the pendency 
of a separate suit pending in Indiana against Latta 
A. No; I do not think there was any. No; I know there was no 


talk about a suit in Indiana then. 


*) 


1147 Q. Was there an understanding as to whether or not 1t was 

. > : } : j 4 i} ‘ — ] 

cL receipt O] the final settlement between the firm of Kilbourn and 
. ct » , ’ ' } ? 

Latta, so far as these defendants were concerned, and Sunderland, 


Hillyer & Co.? 

A. It was a final receipt, as far as everything was concerned, ex- 
cept charges for care and m inagemen!l of Prope roy, and it was ra} 
final receipt, so far as Kilbourn and Olmstead was concerned, in re- 
ward to that. 

1148 (). Then that was the final rece Ipt, and so understood 
l3o] between thie parti Ss, as to all matters and things touchin 
business of Sunderland, Hillver & Company with the present 
defendants Kilbourn and Olmstead ¢ 

A. It was. 

1149 @. No doubt about that, is there’? 

A. There is not a particle of doubt about it. 

1150 Q. When did you first hear of a disposition on the part of 
complainants in this case to repudiate that settlement as to its 
finality ? 

A. I think it was in 1880. 

1151 Q. Do you remember about the month ? 

A. Well, it was shortly after Mr. Hillyer came here, which I think 
was In July. 

1152 Q. He came here in June, didn't he? 

A. July, I think, although I am not positive about that. It 
might have been June. 

1153 Q. In answer to the 32d direct question put to Mr. Sunder- 

i 


land he says: “ My recollection is that they” (that 1s, Kilbourn 
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& Latta) “stated that very often when they got the seller down to 

what he said was the lowest price that he would take for a particular 

yece of property they eould then yet commissions out ot that 
i « ‘ x 


vr. 


. >s ‘ 4 . . »} , 

price. What do you say avout the firm of Kilbourn & Latta hav- 

O~, ) “a7 11, _ a os &. } P 1. , 

hy A. Woll. I did not sav anything of that kind, that [| know 
hink any of thie other members olf the firm 


’ } } = . ] er? - P . , : or : ‘ 
was foolish enough to say it, and I think they were smarter than ! 


7 


1154 @. It was stated in one of the depositions that the firm or 


" } " , , . 4 
some inember of it stated that vou held sellers at arms-length. Did 
+ rt ! , 
You ever Sas tT} 1) Ke that 
\. I do not know what that means 
(j pitt XA ii yi { tic t iii | 
S Se a \ } . , . : . 
| | wy () Vell did you ever sav any sueh thine 
| > , — eB are } } , } . 
scr ‘ , «yt? ‘> or) a | 1%) ‘ ow am Gare ‘yyr)} Be ay "Q 
A. i COULU TOT pel Veé Scliq anvth eRe (Ji Lilt weeeae. alii SUL nave 
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no econeeption Of the meaning o 


S } ? ’ — Turc? . a , ’ > a4 ? 
Llos (J. [In the extraet which Was read Irom vou! deposition Coth- 


7 


menting upon a statement made in reterence to this note of $82.715.55 
the extract says “he” stated so and so. Who did you mean by 
“he?” | mean from vour rebuttal testimonv 
1S3)0 \. I do not understand what vou refer to 
L109 @. It is question 7, ON page 149, in the testimony of 


the ease, NO. OULD, pending mM the Ssuprenie eourt of the District of 
l 


estion commences: ”~ Ile makes some statements 


I 
? } 


} | J oo : 

lth reg POPOs ition that li he wouid pay Lhe amount you said 
| ‘ | = ; eo : = , . ; a2 —~_ - -_ ee ’ ‘ - ; 

Was GuUe tO Sunderland and Hillver. belng ya LO.0d, NC. | Want 


A. Latta. 


1160 Q. ln answer to one of the questions In your examination, 


ies 0 i ’ _> PF . } oe ‘ ; - — : .  } — 
speaking OF Sunderiand and [lillvey and SOME things revgaraing 
' ; , ; ’ } } ] } liryc} , 7? 
their relations with you, you said until they falled in business. 


7 | , re. ict cts eS aa , 
wad changed; that they had met with reverses in California ana 
=" 


> : ] _— . — ] , <7 : | ; ; . . , 
Pacilie S1Ope Opry rations, and they could no tonvger furnish money to 


eCArTrrvy OD this property : that we musi take eats of the property. and 
in its condition ought to be able to handle self: that we ought to 
be able to get n ey enough on it to pav off its liabilities, 
| ort fund Its dev Ld Wi made Various efforts to do that do 
not think there was anv doubt about the fact that the condi- 
tion of both Sunderland and Hillver or al] parties, Sunderland, 


—_—~ 


[lillver and Stewart, had changed very greatly from 1874 or 1875 
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1175 Q. Andon the Ist day of January, 1875, you owed them, 
according to vour own account, S1IS,000 ? 

A. January, 1877. We paid that all out before the Ist of May. 

1176 Q. Your own account shows when you paid it out. Is that 
correct ¢ 

A. have if here (referring LO boeks and Papers). All paid out 
but $5,000, and that we did not pay out on account of getting In a 
difficulty with Latt Ll, and partially because you did not decide what 


was to be done and who should manage it 
1177 Q. Do you know of any failure of Sunderland and 
1357 Hillver to pay any debt before Septem ber, 1878, that they 
aces + : ) | 
\. | do not know tl | do. 
1178 Q. Did not you send Gen. Jeffries to Sunderland and I[fill- 
oe ee ee or July, IS7S, and ask him to get Msull- 
derland and ETi] O vive you the receipt for 82. 715.58, because 
you and Kilbourn. did not have monev to pay, and because you 
needed to use it in the suit between Kilbourn and Olmstead and 
Latta ? 
A. No, sir. 
1179 (). You did not ? 
A. No, sir 
1180 Q. What was the reason for your wanting to get that receipt 
and give it Instead of money ? 
A. T have explained that. At that time we had the matter of the 
taxes, and it was coneeded by Sunderland and Hillyer that commis- 
sions on taxes would amount to more than that note probably, and 
Instead of paying money we were to work out that balance. 
11S] () Who was to work it out ? 
A. Kilbourn and Olmstead. 
1182 Q. Did Kilbourn have anything { todo with that”? 
1358 ae | es, sir: itwasa partnership transaction. The contract | 
was made with me because we could not transact business 
with the Board of Public Works as a firm. 
L185 Q. Didn’t vou get that contract by representing that you had | 
peculiar knowledge and peculiar means for obtaining the revision 


of these taxes? | 

A. Not ” adamn sight. You came to the office and asked me 
to do it; I did not seek it at all. 
“1154 Q Didn't you say at the time when you were employed to 
get a revision of those taxes that in that way you would be able to 
oe er 

A. The not — not been given then. 

L1So () WV" ) Pay this indebtedness of $2,715.58? 7 

A. I don't think | said anything about it. You came to the 


} 


office and asked me what I would charge to take charge of the mat- 
alld ASKeC 1 Wile VOUT ATO ake Charge OF the bia 


ter of revision of assessments, and said you considered I knew more 
about the business than anybody else, and to that exten you wanted 
LO employ re | told you | would charge ten per cent. Cl » all re- 
ductions on the property and everything else, and vn sae 
and that contract was made in aceordance with that. I do not 


~~ 
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1509 think I said anything about a note or indebtedness or 


anything else. 

1186 Q. Did you owe this indebtedness at that time? 

A. We did. 

1187 J. Did VOU say Sunderland and Hillver failed in business 
at that time? | 

A. ‘They were pretty hard up 

1158 Q. Why did not you pay them what you owed them 

A. They didn’t seem to want it; they then owed me some con- 
siderable amount on revisions that were then in process of adjust- 
ment. 

1189 Q. What member or members of the Real Estate Associa- 
tion did you consult with before you made the sale of Sunderland 
and Hillyer of square 156 7 

A. Ido not think we consulted with anvbody; we might have 

1190 @. Did you at any time subsequent to that sale, and within 
the vear of 1872, consult with any member of the Real Estate Asso- 
clation in reference to that sale or give them any information in re- 
gard to it: and, if so, with whom ? 

A. I do not remember whether we did or not: [I do not 
1560 think that has anything to do with this case, one way or 
the other, whether we did or not. 

1191 (). Do vou know whether you did or not 

A. I donot, I am sure. 

1192 Q. What do you think about it? 

A. I do not know anything about it now. 


+‘) 


’ 
} 
' 


+) 


Mr. Witson: I object to what he thinks about 11 


Mr. Hinnyer: When you obtained money from Sunderland and 


Hillver did it go into your general bank account in 1872? 

A. It did. 

1198 Q. Did you have money of the Real Estate Association in 
vour general bank account in 1872” 
A. We had Money of all our eustomers in 1872—all the Way 
through—in our general bank account. We kept no other account. 

1194 @. When you speak, then, in your testimony of the balance 
in vour bank aecount you mean the balances of account. including 
money of Sunderland and Hillyer, do you not? 

A. ] have been speaking of those balances, and I have gi 


rel the 
‘ j ‘ omr 17 ° Ix il} i ‘ at ()}n wet ] | ar rss 
balance of the account of Kilbourn and imstead. f have 
1861 given the balance to the credit of one of our speculative ac- 
- . - — 4 . 
counts which was known as that oO! Kilbourn. Latta W Oim- 
stead, and the dates when you alleged we used your money, and 
showed that we had Ol} those dates quite large balances to the credit 
of that account. 
1195 (). Not your owl bank balane 
A. Monev in bank. 
1196 Q. Were the balances in bank to vour own bank account or 


¢ 


*) 
not: 


A. No, sir; the balance to that account I have spoken of. 
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A. That 1s correct. 
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make interest on it: and we did that all the way through, both with 
vou and everybody else. | 

1204 Q. How much money did the members of the Real Estate 
Association put up with the firm of Kilbourn and Latta prior to May, 
ISsi2? 

A. Well, that is a matter that is none of your business: but I will 
gratify you by telling you that they put up $50,000. 

1205 A. That was 85.000 a share ? 

A. I do not know. 

1206 (). Were there not ten shares 1} the Real estate Asso- 
clation ? 

A. I do not know about that. I am not testifying in regard to 
that now. se 

1207 Q. Do you mean to say that you do not know or 1 
not want to testify ? t 

A. Did | Say [ did not want to testily ¢ 1 
1208 Q. L ask you. . i 


| 
' 
' 


nat vou do 


. : ° . ] . . , lw + 
Mr. Witson: I object, because the question is wholly in 
. . ’ 
i 


} 
| have stated onee before, that 


to this case; and now I r peat what 
if that question is insisted upon we tender ourselves ready to ; 
1565 go betore the court and let it decide whether it is pertinent to | 
the case or not. If the court says it 1s I withdraw all objec- It 
tion, but | eannot see the relevancy o1 pertinence of the question : 
mvself. 
Mr. ‘Porren : I join in that 


Mr. Hittyer: Well. I want to know the answer 
A. | bave no answer to make 


lomea 


oz : .. f i: 3 - 4 : . , ~- ae inate . 
At this point the further 1 Of testimony was adjourned until 


Wednesday, the Sth day of March, A. D. 1SS82, at the same place, at 


} { 


hail past seven ociockK p. Mm. 
4 


WM. T. S. CURTIS, Ecaminer. 


1366 WASHINGTON, D. C., July 7th, 1882. 


; , } . . . { ’ . “ a.» 
Met. bv agreeme nt, at the office of J. I Olmstead, New York 


avenue, Washington, D.C., at 1.00 }) Hh). 
Present: Mr. C. J. Hillver and Mr. .J. H. Ralston, for the com- 
\dants Kilbourne and Olm- 


plainants; Mr. noch Totten, for defen | 
stead. and Mr. J. M. Wilson. for defendant Latta. 

Mr. OLMSTEAD was thereupon called and recross-examined by Mr. 
HILLYER. 


AORN OS i NRT BE Oy ABE ALLIEN | te ABE 
tate! haat PLR RET ANOS ELLE IEF OLED POIE LTP ES SEE CE EEL SE ENO PRES i NE EE EET ee NG NS A NIN lp MRE 


) - - +7 , 
Recross-examlination 
{ } t= —_ ee ae ee - ewes ot ee 
120 (). Mr ()imstead, you say 1n your redalrect examination the 
; } | 
a list ol the property which was 


as 


vou have or had a book containing | 
7 a , = : aes ] } 6 
left with vou for sale in 1872. Have you that book now 


A. I do not know whether I have or not. 
1210 Q Will vou please see lf you have that book ? 


a 
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A. I will have to go and look up a box that contains pa- 


matt Pees book that 


1367 pers. I cannot produce it now,if you want It 
you wish, as [ understand you said, containing the property 


that was left with us for sale 


‘} ‘ } See 
A. That is all right. a 
1<¢ ’ 4 : A _ +7 . , ‘ vw ] 
ioke &. (an you state how long previous LO the sale made to 
) } . } ? ® ° , = ee } 
Sunderland. Hillyer & Stewart the firm of Kilbourne & Latta had 
? 


| ° . ‘¢ — ° } 
In ther hands LO Sell the property In square Zo é —that IS to Say, 100S 


A. I do not know that we had it at all. 

1218 Q. Do you know how long previous to the time of the sale 
to Sunderland & Hillver you had in your hands for sale lots in 
square JZ 

A. ‘That square was nol sold to Sunderland & Hillyer, or anv lots 


1h) It. 
on ea | ( ) ey ] 7 ’ net tet, : = ! . f +? y” 7. a ) at) 7 t } é t + | . 
és J ‘< | id] Vou b1tJL SLAL it} you! Ome) examina LOT] ‘ la Live 
P = aes Ivy 7 ™ we } S) — a i] " 
lots not soid were solid to Sunderland \ HH llivet or in the settiement 
’ : } ° Om ¢ . , . wa” ED Fe : 
made in the latter parl of June, 187 2, were taken bv Thomas Sun- 
derland Individually ? 
4 ’ } ; j : . . "4 : 1} Ic 
. OU KLOW whethel that was true or not. \I \ brn pore SS1IOn 1S 


that Sunderland & Hillyer had nothing in that square. 
. | ‘ m7 6 ’ 2% 
) June or May, 1872; have an lots in 


1215 Q. Did you, 1 
> . > : 4 | a ] y 3 . Se ’ > . 
L568 square J Pin the hands of the firm for sule ? 


oe ad lot one (1); lam under that Impres- 
sion. Ido not think we had but one lot there—that IS, formally— 
in our hands. 
1216 Q. Can vou ascertain definitely whether you had or had not 
by looking at the book of which you have spoken ” 
A. I do not know whether that book would show that. We had 
a great deal of that property as memoranda. Property was very 


+ 


active tf was easier to se || property than if was to buy itor vet it 
for sale, and we would very often speak to people on the street, if we 
knew they owned it; and we were looking around to see who owned 
anything, and wevery often asked. If wesoldit they would pay com- 
mnission, and very many of the sales made to Sunderland & Hillyer 
wong pick d up that sien without having any formal ent ry on our 
hooks of that property. 
Pa Q. Do you know whether the firm of Kilbourne & Latta had 
in their hands for sale prior to May—prior to the first of June— 
1S72, any lots in square 68? 
lob) A. I don’t think they had. 
1218 Q. Do you know whether they had in their hands 
any property for sale prior to the 25th day of May, 1872—any in 
square 677 


Objected to by Col. Totten as irrelevant, as that square has noth- 
Ing to do with this ease. 


A. I do not know whether we had or not. 
1219 ¢ J. Will you be able to ascertain by looking at the book of 


which you have spoken? 
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A. | do not know whether [ have or not: it seems to me 
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—_, } » a] a , . mes . 
225 () (can vou state now that any of thie property deserl bed in 
1 ): —— — a at os ; - —_ 
the preceeding question was 1n the hands of Kilbourne & Latta for 
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business in any way. If it isin the journal I will have to go and 
hunt it up. ‘This journal has only one case init. The seller paid 
the COMMISSIONS. 
bod é 1246 (J. Who was the seller 
ok: What is it your business ? 
who paid the commissions. 


~ 


1247 @. I wish you to stat 
\. Who the seller was? T. H. Hoe. 


1248 Q. Who paid the commissions on lot three (3), square 192? 


1249 Q. You ean letit go that way,if youchoose. Did Kilbourne 
ad, either of them, owe Latta at the time of the dissolu 


poems 
a 
pus 
+ 
f 
~ 
+ 
- 
—_ 
—_— 
~ 
~ 
j 
~ 
—s 
j 
- 
om 
—_ 
mae 
— 
_ 
—s 
- 
- 
—s 
— 
_ 
- 
c> 
~ 
ae 
ae 
pos 
pat 
- 


uurehased DV or for the Real Estate 


mee 
oe 
~ 
— 
Seat 
= 
- 
wa 
4 
pas 
j 
~ 
apne 
mn 
a 
— 


} 


ISiZ? [ SO. what 4 
Mr. Wirson: I object to that question beeause it is Irrelevant and 


adnv Way. 


. 


. 
7. 
it Lil Lit il 


of no vali 
Col. Torren: So do |] 
1251 Q. You referred in your re-examination to a sult about an 


assessment for a sidewalk on square 156. When was that suit com- 


menced ? 
A. I do not remember now. I think—— 
Mr. Torren: That is a matter of record which you can 
1375 easily ascertain, 1f there was a suit commenced.) 
A. I don’t remember, but think it was in 1875 or ’6; it was at 
whatever time they attempted to sell it for taxes. 
ry. (J). ln whose name Was the sult commenced r 
A. ‘The record will show. I think it was James M. Latta, trustee. 
1253 Q. When was the assessment made for that sidewalk which 


} a } 
’ 


was the object o 


e sult to enjoin ? 
Mr. Torren: I object, as this is a matter of record. 
A. I do not know anything about the date of it. 
254 Q. Was it before or after the purchase of the property by 
Sunderland & Hillver’”? 

A. The whol thing is a matter of record and don't i member. 
My recol] etion of it is that aSs¢t ssed three or four months before 


this suit was bro 
pry (J. a ore th 
A. Before Lillis sepneeerl LION Wiis applied it) 
show. 
1? ob (J. ‘Lo whom Was a tLS St ssed f 
A. Assessed to Thomas Young 
to" ee : } ras 4 ; 
l2ov Q. Ifit was assessed to Mr. Thomas Young it must 
¥: } ' ? | } ? , 3? "> “ } —_ } " 
Lod nmave veeh Tor some Improvement alleged tO have been made 


The papers will all 


ow 
. 


at the time Mir } OUNLY Was owner. 
. : - 5 acl | — j } —— ‘ ruext. i “ 
hat is something | am not nere to answer. hatis a ques- 


OO GP or 
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1258 Q. Why did vou then state that this was a part of the serv- 
ices performed by Kilbourne & Latta for Sunderland & Hillyer ? 

A. Because it was a fact. 

1259 Q. Who were the attorneys in the suit ? 

A. Mr. Mattingly. 


1260 Q. Who paid Mr. Mattingly ? 
A. To the best of my knowledge and belief, he has not been paid 
vet. He was speaking about it not long ago 


sa rm * } ! . ‘ 
[26] (... No vou know what the result of that suit was 


Mr. WILSON: That Isa matter of reco! 
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. nave been ail over this matter, Col.—explained the whole 
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i 1h my dine CLexamination and on mv cross-examilnat 


vares ' ve cd ag: ; 
} . > . | ] . . ase ‘ Va’ '% st ’ * ’ : . 

A lhe record will show, and the account current of the firm. 

Ho (). ave you in your oftice tne contract 1n writhhg that was 


e between Sunderland, Hillyer, and vourself in reference to the 


revision of the special improvement tax in the year 1878? 
A. I have. 
1266 Q. Will vou produce it 
A. Yes 
lhe witness now produces the itraet, a ecopv of which is hereto 
? . , , 
attached, marked Exhibit J. F. O. No. 13 
1267 (. The context of this is in your handwriting 
\ Yes 
1208 (). l see ii date I Ink ' lt i Deli cite \\ is that date 


put upon it at the time it was signed 
1269 Q. W 
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1582 ‘THOMASSUNDERLAND and Curtis J. HILLyer ) 


tes. 
HALLETT KILpouRNE. Jonn§ F. 
JAMES M. LAtTra. | 


WASHINGTON, D. C.. October 10. 1882. 
) : a 
Vet pursuant LO notice. 


Appearances: For t 


the plaintiffs, Messrs. Hillver and Ralston ; for 
the defendants. Messrs. ‘Totten and Wilson. 
N[r. a. I. (OLMSTEAD, who had been requested to take I » stand 


for further examination, stated that he was not quite eesti 
answer certain questions and would like until to-morrow to prepare. 
Whereupon an adjournment was taken until to-morrow, the 11th 


‘ , 1 
October, at oo clock J). mn). 


of 


3S THhomaASSUNDERLAND and Curtis J. HILLYER 


Hanverr Kinpournr, Joun EF. OLMsreapb, and | 
JAMES M. LAtTra. 


Equity 7764. 


WasHinecton, D. C.. October 11th. 1882. 
Met pursuant to adjournment. 


Present: Messrs Hillyer and Ralston, for the plaintiffs; Mess rs. 
Tot ten and W ilson, { OT the de fendants 


Joun IF. OuMsTeaAb reealled for further examination on behalf of 
he defendants. 


Redireet examination by Mr. ‘TOTTEN 
1271 Q. Did vou receive letters from either Sunderland or Hill- 
ver during the year 1872, and after they left the city, in 1878, 1874, 
and IS7 5, up to the dissolution of the firm of Kilbourne and Latta 
from Sunderland & [lillyer or either of them ? 

A | do not remember LO have ever seen but Ohne lett 
IBsSto Mr. Sunderland: that, I tl 
in Switzerland 


er from 
uk, was written from Interlachen. 


re - QQ. Did your firm write letters to either of these gentlemen 
business from time to time epee 
time the left the city up to the time of the dissolution and ; er 2 
A. We did. 
1275 Q. Did they pay any attention to them 
A. They generally responded by way of sending money or tel 
prams. They never responded by writing, 
1274 ¢ 


Neither of them ? 
A. Ne ther of them. [| do not 
from Colonel Hillyer 
1279 Q They have testified on several different oceasions during 
the examination in this ease that thev never received anv 
tion or advice of the ehar 7 


vy intima- 
‘ve for care and IMnanagement of the prop- 

erty until an account was sent 

in 1878. 


‘ bot h ) | thir 1h} about their 
+) 
) 
& 
44 


| ' — . 
remember of ever recelvilIhg a letter 


them in July or about that time, 
Please to state whether you did, in the latter part of 1872 


one Se ee ee 


' Ki itv LLG 
OLMSTEAD, and { julty 7764. 
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and 1873, 1874. and 1875, send a letter to them or either of them 

giving accounts of the business in your hands in which they were 
interested. 

1385 A. We did, repeatedly. We sent them an account current 
of their business on the 6th of September, 1573, and from that 

time until in the latter part of 1874. I do not know whether it was 

later than that or not, but up to that time we sent 

of the amounts that we received { 


if 
| 


them statements 
rom them and the accounting of 


eee 


ts disbursement for them; also a statement of the amounts that 
would be required to make pra yrine nts for four or five months ahead : 
so that taking the account current that was sent t 


to them In Sep- 
tember of 1873 and putting with it the accounts that were sent from 


Lime to time as long as thev were sent would show them exactly 
how their account stood at any time. 


1276 Q. Did you retain copies of the accounts rendered to those 
, | - . ‘ 
gentiemen in your ofhice? 
We did 
, C aid, 
o--= ‘ 7 ’ +) 
2/7 Q. Can you produce them 
A. | ean. 


2 hers > : } ] } } - - ; ¥ a , 
1278 Q. Be good enough to do so, beginning with the earliest 


A 


A. (Exhbibiting.) I have here one statement which says: 
1386 “Abstract of the purchases of Sunderland, Hillyer & Com- 
pany, showing the eost of thi respective parcels purchased, 
the amount of the deferred payments, with the time of their ma- 
LUTILYV, the rate of interest thereon, and how the same 1s payable.” 
1209 (). What is the date of that ; 
A. It is not dated. 


1250 (). Wasa copy of that sent to \lessrs 


i underland & Hill- 


A. A Copy of that was o1ven to each of them. 
1281 Q. When? 
A. When they were here,in 1875 


FERNY } 4 } } i 
CPi paper Was offered in evide l iis nereto attacned, marke d 
KF. O. No. 1382.”) 

} } } >. 4iF 
The Witness: The account current of Sunderland & Hillver was 
. ~ ! r , 4 } ‘ -- x 

rendered to them on tli th of September, 15,0. and a copy sent to 

Th ! = ] lend ? t | Tf leaf i + | yr) ] ' : sf , 
Mommas sunderiand on that Gate. yp the same dav we rendered 


to them an aceount showlIn; 

— " 1Q°72 . ~Ee . es ’ P . 

the vear 154.0, exciusive OI taxes 
1282 Q. To whom did vou send it 


, } } 1} 1 ryt} 
A. We gave a copy to Colonel Hillver and sent a copy to Thomas 


‘ } } 
Sunderlaud. 
12835 Q. About what date? 
= wh? 
A. September 5, lSio 
, ae an . , , . 4 ° } 
138% (The paper was offered in evidenee and hereto attached. 


marked TF. Ie. (), No. I ie 


The Witness: On the same day we sent to Thomas Sunderland 
a Statement ol the amounts due to J; 


N68 HALLET KILBOURN ET AL. VS. 
1284 (. Have you a copy of that statement? 


ay | >| er Raat mer 
1L?2S5 J. Please hand it to the commissioner to be f filed as an e@x- 
hibit 
(T"| 1 - wea flared] In avidlanee and 1 rata atta ] .]- | 
1c payne r Was olferea In evidence and 1s hereto attached. marke 


J. I. O. No. 15.) “ 


The Witness: On the 7th of March, 1874, we made a statement. 
and a COpyV Was IVvell Lo 4 olonel Hillyer, showing the proport nap 
amounts belonging to Thomas Sunderland and C. J. Hillv re- 
spectively, of the several payments made to Kilbourne & Latta 
the account of Sun lerland «\ I l} lly er from June a. | Yes to Janu- 
ary 24, 1874. 

1286 (). Ilave you a copy of that statement ? 

A. have. 


( (). [land it to the commissioner to be filed as an exhibit. 


4h f : Za ee . : — , ' . = ] 
( he paper was Offered 1n ¢ vidence and 1S hereto attached, marked 


‘J. F. O. No. 16.”) 
1288 (. What isthe next statement you have? 


1388 A. On that same day we rendered to Colonel Hillver a 
Statement showing the ; mount pald to the 2 ith day of Janu- 

ary, 1874, on the several properties of Sunderland & Hillyer to Kil- 
bourn & Latta to be $905,000) . 

1289 Q. Have you a Copy of the statement? 

A. | have. 

1290 @. Pleas hand it te tl 
hibit. 


ie commissioner to be tiled as an ex- 


ran . hy 7 ] ini sala ee } : 7 
\ he Papel Was O11ecread in evidence and IS hereto attached. marked 
) 


“J. F.O. No. 17.” 


129] (). What is the next statement 7? 

A. The Ist of Penney, ISv4, we rendered to Thomas Sunder- 
land a statement showing the amounts due by him to February 1, 
1874. exclusive of taxes. ” By the way, this has some of his figures 
On 1b. 


(' ] . ae : Fe : } : ! ri } a ] 
(lhe paper was offered in evidence and is hereto attached, marked 


The Witness: On the 7th of March, 1874. we made an account 
iver showing the statement of taxes remain- 

Ing unpaid against the property of Sunderland & Hillyer, so far as the 
iis had been rendered, to March 7, 1874, and this statement 
loSvU) shows that sewer taxes, which I have stated was the item for 
the care and management of the property that we were Iin- 
strumental in relieving their property from, amounting to $17,181.40. 

1293 Q. Have you a copy ol the statement ? 


A, | have. 
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flillver on the {th of October, 18/75. showing payments to be mad 
7 s 
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DV sunae trical aA l | ver during thie year 1o(4 
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LoOU © [| iy ‘ reCoLllecviolt Ol LV OUlers pf x send altel 
’ , 1 4 
that date 
} 
. ; . ; i ; ; 
\ l do not remen De] WhiebLhel VW ¢ SET) I cL] ¢*] Gara ()T 1} | 
} ? } 
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re for this care and mahagemelnlht 
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A. In my dire 
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lorgotteh Which, [ stated that that account was furnished in June of 


~~ 4 } } ; . : } 
‘ay ce. | now think Liat the neeount Was furnished 


to them 1n NO- 


‘ 
lol ( M Do You know whether 


ee eee ae , ; 
it was furnished in November. 
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1395) Sunderland and tillyer copies of the bill and answer in each 


ense, and adiil V¢ ry positive al the same time sent them al 


qaceount current of thelr account wit I) Ix ilbourne & Latta. from this 


11} | | } 1)? t + | : i. } ' ‘ } 
neecount tha S11ie@d vere, iy) LO LIT tLline ol the Gissoiution of the 
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i] il aioli aed - ; ¥y } . ps a: 2 * = 
A. lt Is the account that IS nied 1n fT his testimonv—fhied DY ‘sun- 
.* } . + 
derland. 


‘>y7 } ~ “ ] : 
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A. I do not remember whether they first spoke of it as wanting 
it or whether we spoke to them about selling it to them. 
1396 lool Q. Can you say whether they knew the Real Estat 
Association OW 1) d It or not? 


A. I know they did. 


a. 


L3do2 J. llow do you know. that? 

A. | am ‘emt about that. I know very distinetly the whole 
matter was discussed, the price that was paid for it, and the — 
they paid for it, and how much was made by the Real Estate Asso- 


clation out of it. 

1333 Q. Did the firm of Kilbourne & Latta ever represent to those 
gentlemen or elther of them that they were buving it from some- 
body else at SO much 4 

A. They knew just who owned — all about it. They did not 
know who com pos d the Real Estate Association, but they knew who 
managed and owned it. 

lood (), [lave you read thr testimony of Mr. Charles Ie ldredo . n) 
this ease ¢ 

A. have. 

looed (). ate sty fies s ubst antially that he did not know about the 
price — for square 156 nor the price al which it Was sold to Sun- 
derland, Hillyer & Co. What do you say about that? 

A. [ think he has for: rotten [ think there were two Pe l- 
1397 sons connected with the Real Estate Assoelation who did 
know all about - one was Charles A. Eldredge, the other 

was Henry D. Cook 

1386 Q. Did Mr aga <now what the difference was between 
the price paid by the at LE stat Assoe! it ation ; and the ) rice paid for 
it by Sunderland, Ailiver & Co ; 

A. Oh, ves; we talked ie ge with him in regard to the 
matter of the property of Real Estate A ssociation ; more fre- 
quently than we did with foe one else. 

1357 Q. What interest, if any, did Mr. Eldredge take in the busi- 
ness of that Real Estate Association, and how mueh was he about 
the ofhice of Kilbourne and Latta, and how mueh did he know of the 
business connected with that assoelation ? 

A. He was generally pretty thoroughly posted. I don’t know 
about details. I don’t know whether he knew about them. He was 
about the office every day Or two. [Te had money to invest, and 
was then talking about —. I do not know but that he had made 
an arrangement by which we bought property for him on joint ae- 

count. Square 150 was bought in his interest. Heand kil- 
1598 bourne and Latta bought it on joint account. That was sold 
to Sunderland and Hillver. 

1555 Q. You have already given the details connected with that? 

A. Yes, sir. 

1539 Q. He got 82,000 for his share ? 

A. Yes, sir; and never put a cent into it 

1540 Q. Do you know whether Sunderland and Hillyer or Stewart, 
or either of them, knew ot the offer made by Mr. Ky. ( . Inge rsoll f for 
square 1lo? 


FA NE IGA PLONE EIS LAO or OME RINE: 


a? 


THOMAS SUNDERLAND ET AL. Div 


A. | do not think they did. 
41 Q. Were they in any way that you know of told that they 
could sell it to him and make 85,0007 — 

A. | do not k now _ ther they were or were Nou. I never said 
anything to them about it. 

L542 @. Can you give any idea 
had 1n April, May, : and June. LS7 
ofiee and getting information from day to day and from time to 
time ? | ) | 

A. We ha da great many—a large lg | 1mber—!] eould Hot specify. 

Lodo Q. Were there ten or fiftv? Make an estimate. 

A. There were three times fifty—plenty of customers there for real 


about how MNnanyvy customers you 


2 who were running about vour 


Lett) [544 Q. There was plenty of money in the city then, was 
there not? | 
A. Yes; and property was advancing in value very fast. 

40 Q. Were you present at a conversation over this table, in 
vour other office fronting on 15th street, between Hillyer and Mr 
{the firm of Kilbourne and Latta, some time in 1875, when 
yect-matter OF compensation to Kilbourne and Latta for the 
their property was brought up and dis- 


a . eas — : Pr 1Q°7F 
A. I think that conversation was in 1873 instead of 18S75—Oct. 
io l was present during a portion of that conversation 
1546 (J Will vou state. as far as vou ean. what passe d be 


Latta and Mr. Hillyer on that subject? 


A. [ could not state anv turther than | have stated In regard to 
rol a. ; - , ¢] 
that [ heard some portions of that conversation I know that I 


heard Mr. Latta tell Mr. Hillyer that what he thought a reasonable 


compensation would be one per cent. on the eost of this property that 
was talked about—about S600,000. 
13 7 (). Hlad you, pl * LO that time.or had anv of Vou, Ili- 
1400 quired as to the kind of compensation that prevailed tor such 
services 1n this District? 
A. We had made inquiry of Mr. Mattingly. 
1548 Q. Was anvthing said about that at the time of this con- 
versation to Mr. Hillver ? 
A. I do not remember anything to have been said. I only heard 
a portion of the conversation 
1349 Q. Who else was there ” 


A. Mr. Kilbourne was there a portion of the time. We were both 


there, but he was 1n the back office more than I was 

1850 Q. Where did this conversation take place” 

A. In the back office, on Fifteenth street. 

1351 Q. How long did the conversation last between Mr. Latta 
and Mr. Hillyer? 

A. About five or ten minutes 

1352 Q. Were you there at the beginning of it? 

A. I was. Mr. Hillyer introduced the subject by asking Mr. 
Luatta —speuking of the change in the market, the panic having oc- 


cur-ed, property being depressed, and the probability that there 
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would be no sales of the property—as to what we were going to 
charge him for taking care of his property. 


1355 Q. Was t bat conversation early in 1873 or late? 
140] A. October, 187: 
1354 Q. It was after the fall lupe of Jay Cooke and Co. ? 


A. My recollection is that 1t was a few days after Mr. Hillyer’s 
return from Europe. : 

1355 Q. Did you hear Mr. Hillyer say anything about it? 

A. No, sir; [do not remember hav Ing heard him say anything eX- 


cept the introduction of this subject, asking what we were going to 


charge. 
356 Q. Mr. Latta said he thought one per cent. on the purchase 
price would be fair? 

A. He said he thought that would be a low estimate. 

1357 Q. You did not hear Mr. Hillyer say anything about that ? 

A. No, sir. I do not know but that I heard him say that was 
high and that three-quarters of one per cent. would be a large pric 
| do not know whether I got that In my mind from my conversa- 
tion with Mr. Latta on that subject or not; I know that it was im- 
pressed upon my mind that three-quarters of one per cent. would 
be satisfactory to Mr. Hillver. Whether it was by Mr. Latta or 

by the conversation I do not know. When we came to fix 
1402 this price of $5,000 a vear at our estimate of percentage it 

amounted to a little over $6,000, and on Hillver’s estimate 
three-quarters of one per cent., 1t would have amounted to a little 
less than $5,000; so we called it $5,000 a year. 

1358 Q. The original bill in this cause was filed on the 9th day 
yf June, 1881, and the dissolution of the firm of Kilbourne and Latta 
occurred on the 31 of Dec., S76. Now, has there been any se ttle- 
ments, any transfers, or changes 1n the position, of any kind, between 
Kilbourne and Olmstead, on the one side, and Latta, on the other, 
since that dissolution ? 

A. There have been changes in the relations—the relations of all 
the parties, both Latta and Kilbourne and myself. 


1359 Q. Any between the middle of July, 1878,,.and the filing of 


this bill ? 

A. Yes, sir. 

1360 (). State what took place in the Way of change s of position 
after the dissolution of the firm and within three or four years 
of it. 

A. Well, we have settled with Mr. Latta, and the firm that was 

formed when Latta went out—hKilbourne and Olmstead—has been 
dissolved, and that has been settled also. 

1403 1561 Q Any transters of real estate to Mr. Latta? 


x 


A. I think not. 


1362 Q. Was any of the trust property which was in the name of 


Kilbourne conveyed to Latta after that ? 

A. Latta has transferred a gool deal of property that he held for 
Sunderland and Hillyer. 

1365 Q. To whom’? 

A. To such parties as they might designate. 
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1364 Q. And did designate? 

A. And did designate. 

1365 Q. Can you name any of them ? 

He transferred—no: I cannot name them. I think he trans- 
ferred to Mr. Sunderland quite a large piece and to Mr. Hillyer quite 
a large amount. 

1366 Q. Prior to the filing of this bill 

A. Yes, sir. 

1367 Q. Prior to the filing of the bill in Indiana‘ 

A. Yes, sir. 

1368 Q. When did you first receive an intimation that these gen- 
tlemen were dissatished with the business of the firm of Kilbourne 
and Latta- —when did they first threacen sult against you? 

The first intimation I had—I did not consi ider it amounted 
1404 to pee -oscany [ never considered any of 1t amounted to any- 
thing, so fur as Kilbourne and I were concerned—was in July, 
1878. They said something about this charge for the care and man- 
agement of their property , they thought Il Was too much. | do not 
know whether they wanted us to make it something less, or whether 
they said anything further about it. They thought it was too much. 
They did not have much to say about it, anyhow. I did not hear 
anv more about it. Oh, | had a conversation with Messrs. Sunder- 
land and Hillyer, at their rooms at the Arlington, in regard to it a day 
or two before Mr. Hillyer went away, in which they brought up the 
subject 

1369 Q. In what vear? 

A. In 1878. It was there stated by both of them, so far as Kil- 
bourne and I were concerned, they did not care anything about it, 
but they proposed to go for Mr. Latta. When that receipt for $2,715 
was given, it was given with the understanding that it would be a 

receipt in full for all demands, except that they did not want 
1405 to have ita bar to any claim they might make against Latta, 
because he acted so badly they proposed to go for him. 

1370 Q. With whom did you have that conversation ? 

A. Mr. Sunderland. 

1371 Q. That was filed in your testimony, was it not? 


+) 


1372 Q. The receipt for the settlement of $2,715 for the matters 
and things in reference to Kilbourne & Latta? 

A. It was a receipt for S2,715 

1373 Q. It is filed ? 

A. Yes, Sir. 

1374 C). Now, you had A conversation, at that Lime Wil 
member of the firm of Sunderland & Hillyer’ 

A. Sunderland. 

1370 Q. Where did it take place ? 

A. I think in our front office on deineneeas & G Sts 

L376 (). That was the balance e x hil | by the account stated and 
rendered by vou to the firm of Sunde ror tel & Hillyer? 

A. It was. 


loss Q. And that exhibited 1s one of the exhibits filed in the 


» which 
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testimony by Hillyer and tacked onto his deposition on file— 
1406 at all events, in some part of this case’? 
A. It is filed somewhere. 

378 (. Can you relate the conversation between you and Sun- 
derland at that time, with any degree of accuracy ¢ You have 
usually a pretty good memory 

A. I have detailed that. 

379 (. I believe you have. Will you not give us a history of the 
civing of that receipt for $2,715? As I understand, there was a 
suit pending between Kilbourne and Olmstead, upon the one side and 
Latta on the other, in this -District, and that receipt Was cviven by 
Hillyer & Sunderland some time during the pendency of that suit. 
What was the history of it? 

A. We 1], | have given that very fully. Do you want it again ? 

1380 @. No, sir; not if it is in the record. | 

A. It isin the record fully. I will state, as far as this matter is 
concerned, that in regard to this $2,715 receipt, when I first spoke 
to Mr. Sunderland about it I prepared an account taking up the 
balance which was due to Sunderland & Hillyer on the ist day of 

January, 1877, which was $18,158.40, and that account 
1407 showed the disbursement of that money. It was an account 

current with Kilbourne and Olmstead, showing a balance of 
$2,715.55 as due Sunderland & Hillyer. In red ink diagonally 
across that account I made out a receipt for Sunderland to sign 
and he was about to sign it. He took it home-—no, I took it up to 
them, I think, at the Arlington and he agreed to sign it. In the 
morning he came down and vrought it to me, and stated that this 
would bea bar as against Latta; that Latta could put in this ac- 
count in connection with the account current as rendered by Kil- 
bourne & Latta; it would show a receipt in full of all accounts 
against Sunderland & Hillver, and that he did not want that done. 
Then he proposed to make out a simple receipt for $2,715.58, and 
gave that to me. The account current which I rendered to him 
and on which I wanted a receipt should be an exhibit in this Case, 
if it 1s not. 

by Mr. Witson: 

1581 Q. Now, I want to know, in regard to that, if it is not in 

the record. What was the understanding or agreement 
1408 between you and Sunderland and Hillyer? Was that a re- 

ceipt in full of all demands, so far as Kilbourne and Olmstead 
were concerned ? 

A. It was a receipt in full of all demands up to that time. He 
did not want the receipt in any other form, because he wanted to 
pursue Latta, and the agreement between him and me was that I 
would not use it in that case asa bar. I would use it in no other 
way; simply file it. 

13882 @. Asa bar against Latta ? 

A. No, sir; that I would not use it in any other way than file it. 
Ife did not want it used as a bar in reference to Kilbourne and me. 
It was a receipt in full. As I have stated in my cross-examination, 


a 
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up to the day before I went to Indiana to take Latta’s deposition 


& 4 ‘ 
which was about the middle of August, 1880, 1 had a conversatio! 
with Mr. Hillver, in which he reiterated the whole thing sub 
stance, that, so far as Kilbourne and I were coneerned, in referenes 
to this charge for care and management, he did not care anything 

about that. We were not to be served with any process out 
1409 there: that he was FoOIng to sue Latta in Indiana: that if 
Kilbourne and I were going there we should not be put to 
any trouble; that he was going to sue us here, for the reason tha 
he wanted to reach Latta here As | said, so fur as this suit is con 


3 —"* ns — Pe a ie 
cerned, I did not think 11 amounted to anything, so far as Kilbourn: 


and | were concerned, until we commenced t: 
By Mr. ‘Porren : 


13883 Q. Did Mr. Hillyer sav anything touching th 


) —f ‘ ‘ Eee? ? - { 
his statement in reference to that receipt for $2,715? 
A | do not think Mr. Hilly r said anything about that recelpt 


1584 Q. Did he allude to 


thatin the conversation in August, 1880 
when vou were going to Indiana? 


A. He did not 
1385 Q. Did he 


settlement between Kk} 


if | remember 


1 


A. He gave me no further intimation b 


ut tO say Mat. SO lar as 

Kilbourne and I were concerned, he did not care anything about 
the suit. and we need not worry ourselves about 1] 

1410 1586 Q. Did he say he would press the suit—prosecute it ? 

\. He said this: He had to bring the suit against the 


] ™ . ee 
whole orm it 01 der Lo reach Latt: 


Adjourned until to-morrow, the IPth of Oetober. at 3.30 


wn 
aw 
4 
— 
f 
j 
— 


Met pursuant to adjournme! U. 
Appearances: For the plaintiffs, Messrs. Hillyerand Ralston ; for 
the defendants, Messrs. Totten and Wilson. 


J. F. OtMsteAD being further examined by Mr. Torren 


1387 Q. At the time the firm made this sale of square 156 to Su 
derland and (Co. was the title in Latta Or Kilb 
people ? | 

A. The title was in Hallett Kilbourne, trustee for the Real Estate 
Association. who owned it. 

1388 (. From whom was that conveyance made to Kilbourn as 
trustee ¢ 

A. From Thomas Young. 

1389 @. About when ? 

A. The 9th day of October, I think, 1871. 

1390 Q. Was the deed recorded ” 

A. It was. 


jo—158 
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13891 Q. Do you know when ? 
1412 A. I do not; I havenotseenit. I presume it was recorded 
on the 2nd day of October, 1872. 

1392 Q. You think it had not been recorded when the sale was 
made to Sunderland & Co.? 

A. [ do not know whether it had béen or not, but the paper will 
show. I have not the paper nor record to show. 

13935 Q. Where is the deed ? 

A. I do not know whether it is in the hand of Sunderland or in 
the hand of Latta. 

1594 Q. Do you mean the deed to Kilbourne * 

A. I think I have that deed 

1395 Q. Have you looked for the deed from Mr. Kilbourne ? 

A. I have. 

[596 Q. Have you found it ?. 

A. I have not; i think it must have been delivered to Sunderland 
and Hillyer—one or the other of them. , 

1597 @. Do you know, or have you ever known, when it was re- 
corded ? 

A. I have no knowledge about it at all. 

1398 Q. Do vou think it was delayed until October 2d, 1872? 

A. I could not say anything about the recording of it. 
1415 1599 Q. Do you know what the consideration is, as men- 
tioned in the deed from Young to Kilbourne? 

A. | can tell that by referring to the books. (After examining 

books.) The deed is dated October 2, 1871. The Real Estate Asso- 


clation 1s charged with the property, square 156, at $65,748 

1400 (). On What date is that charge made” 

A. The charge is nade on the 4th day of October, IS7l, the day 
the transaction was closed. 

1401 Q. That consideration is probably mentioned in the deed ‘ 

A. That consideration Is ex pressed in the deed, | remem ber. 

1402 () When this square 156 was sold to Sunderland and Hill- 
yer did the Real Estate Association get any credit for it? 

A. They did. (ON the eT th day of May, 18/2, the Real lestate 
Association is credited with the price for which it was sold to Sun- 
derland and [lillyer—s890,429.90. The Real Estate Association is 
charged with the amount of the indebtedness which was then on 
the square and assumed by Sunderland and Hillver, §$55.405.76. 
They are charged with a note of Sunderland and Hillyer on James 

M. Latta, trustee, pavable in one year—8$17,000. They are 
L414 charged with our commissions, $4,521.50, and with the deed 

of acknowledgme nt—S5.00. The balance stands to the credit 
of the Real Estate Association. Sunderland, Hillver and Co. on that 
day are charged with the price of this sq uare—S890,429.90 

1403 Q. What is the book which you have before you‘ 

( 


; 


} 


; 


A. lt Is the journal Ol Kilbourn: and Latta for the years LS7] to 
187 


Pi 
1404 (QQ. Have you made those statements which you have just 
made from the book ¢ 

A. Ihave. I have made them before in my testimony. 


a] 
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1405 Q. Did Mr. Eldredge have knowledge of that transaction and 
those entries ? | | 

A. I do not know whether he had anv knowledge of the entries 
He had knowledge of the transaction. _ 

1406 Q. Did vou tell Sunderland and Hillyer about it vourself? 

A. I do not remember whether I did or not about that time. It 
} ' eof the property, and whether at 
that time I had any conversation with them in regard to it I eannot 


was the first purchase they mae 


- cl F l v } 1 } ’ , . ; f T , } 5 17 
Say. KNOW that they were Informed It was a iong time 
1 5 . : 1} ° : - , , . , 
1415 that they were talking about it—mol the price that was paid 
bv the association, and the price they pala for it. 
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demands. 
be 1408 Q. Mr. Eldredge put into the Real Estate Association $5,000 
. A. S87 O00. 
1409 Q. That is all 
1416 A. That is all 
1410 Q. The property on hat 

ation In 1873 and 1S74 became somew!l 

A. About 40,000 feet of it lt is somewhat of a dra 

1411 Q. Still? 

A. Yes, SIT. 

1412 () llow many thousand bet 

A. kus ity —=i3Q, forty thousand feet 


‘ } | ] 
1413 @. Is there anything else you want to state about square 


4 


A. have 


1415 Q. What are the commissions which usually prevail in the 


oe < 
mr . District where trustees make sales ? 
\. Under deed of trust’? 
1416 Q. Yes, sin 
\ Up to withi the last two or three vears it was the invariabl 
or almost invariable rule to give five per cent Within the last two 
O] thre vears deeds of trust have b f » di iwh at UW per cent 
1417 I think two or three per cent. is the rate now 
1417 Q. What was the rule in relation to commissions 11 
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case there was an advertisement and no sale? Where there was no 
sale, what was the general rule ? 

A. That was expressed in the deed of trust. Always, in the 
event of no sale or advertisement or any proceedure by the trustees, 
they would be entitled to half the commission stipulated in the trust 
deed. 1 

1418 Q. Mr. Latta was trustee as the representative of the firm in 
how much property for Sunderland and Hillyer and Co., estimated 
at the purchase price ¢ 

A. Well. I think it was in the netohborhood of SHOO0 000 

1419 i. If that Proypy rtv had been sold under a trustee's sale how 
much would his commission have been ? 

A. | do not understand. 

1420 Q. Suppose that property had been seld by trustees under 
deeds of trust, what should the commissions have amounted Lo ¢ 

A. Pha Vy would have amounted to five per cent. of the entire trust, 

of what the prop roy would bring. 
1418 1421 Q. Was Mr. Latta trustee in any deeds to secure de- 
ferred Prayer hts in any of those cases, or was he only Lrus- 
ree for the benefit of Sunderland, Hillyer and Co. ? . 

A. Well, I do not remember positively, but my impression is 
that he was trustee in the trust that was given by Kilbourn to 
Young. 

| 2» J. ‘That was for squ 

A. That was for the deferred notes on square 156. I think he 
was one ol the trustees in that. 

1425 Q. Do you remember the amount of the deferred payments ‘ 

A. 302,000 


) 


1424 Q. Yesterday, during the progress of the examination, | 
asked you whether you « i state the date when you sent or caused 
land Hillver or either of t} 

Lhd’ ANA nivel Or elthber of them an account 


to be sent to Sundert: 

current showlnhe the charge for the care and management of the 
; : : . -.. 

property, sinee that time have vou any further information on 


that subject, so as to fix the time when you first acquainted Sunder- 
land and Hillyer with the fael that the firm had made this charge 
for care and Management of this property t 
1419 A. | have 
1425 Q. Will you state what it is? 

A. I stated yesterday that in looking over these exhibits, which 
are accounts current of Sunderland and Hillver and Thos. Sunder- 
land, that thre re Was anotlhre 4 paper that should be with them. and | 
have since found that paper. I can state now positively that the 
account current of Sunderland and Hillver and Thomas SunderjJand 
with the firm of Kilbourne and Latta from June 17th. 1872. to De- 
cember 50, 1576, which is an exhibit furnished by either Sunderland 
or Hillyer in this case, marked “ Exhibit C, J. J. J.,” and the ae- 
count current of Sunderland and Hillver with Kilbourn and Latta 
from the 26th day of June, 1872, to the 30th of December, 1876, 
which is an exhibit in this case, marked “ Exhibit D. J. J. J..” both 
of which exhibits are filed in the testimony, and this paper which 
I bave 1n my hand, which is a statement ot account of Sunderland 


Pa ee ar een ae 


7 


A De A TO A ERIN SOP te 6 


THOMAS SUNDERLAND ET AL. 581 

and Hillyer from the 26th day of December, 1876, to the 5 day of 
October, 1877, were all sent to Sunderland or Hillyer, I do 

1420 not remember which, with copies of the pleadings in the suit, 
9919, of Kilbourne and Olmstead agaiust Latta, and o921, 

Lalli 4: Mitbeabas ant Osi They were sent all together 
This last paper, which is the only one that has a date to it or Is 
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signed by anybody, Is dated Washi MLON, 1). U., Novem ber LO, S774, 
and signed Kilbourne and Olmstead. That shows a balance due | 
Sunderland and Hillyer of $2,715.58. | 
1476 (). The p, iper vou sent probably was the bill and not the | 
pleadings. Ties wie adings include the bills and answers | 
A. I sent copies of the bills and answers in both those suits, to- | 
eth r with these three accounts current. | stated i SU rday that J | 
was under the lpr ssjon that that was a facet, and, to refresh Iny 
ey 2 eee over these exhibits and found this paper, which 
| remembered distinetly to have seen somewhere. Before I did not 


ona me exhibit and I stated yesterday that | was unabie to say in 


regard to it | have sinee found this paper and am abie to state as 


L421] 1427 QQ. That paper was sent with whatever papers were 


« é‘ 
, , } ) | i 
connected with these suits—you forwarded them to these 
men ? 
\ y ae } . 4 } — . , . i] = . : > " , . ] 
fi. es, SIr: and 1t Was shortiv after the suits were commenced. 
ia 
1} ’ j 4 - " . ' 
My recollection is that General Jeffries sent these papers to Mr. | 
Sas ag ; 
. ' ' 


rpese Ir) ipers tO 


[ wrote anvthing about it. 


r ’ > . . . ° 
' 7 . i 4 S| . ay } i,t . , . 
Nii IKailbout rne and myself as to What course we would pursue 1t re- 


eard to Sunderland and Hillve: We agreed between ourselves that 
| 


| a4 ee , _ tt — PP 
Line probabilities were that Mr. Latta would write Sunderland and 
’ 


r eto them 
] , , 
Orin anv way trvihngs to influ nee them. we would send them a hls 
> 4 ; | } | 7 - ; ° 
LOTY OF Lhe Viole thing ana el f em act LOT Lienise \ 5 
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the suit and these acco 


¢ y | . ] , \ 
14 4 () \\ ie ib adoes tt} it if OuUNnT irrent Show \\ rere does it 
} <a ] | ) 
begin and where does it leave off 
1} } ? ¢ ? F ‘19 7 } ; ] , t | 1 
\ i ¢ ACGCCOUTL| be fg li ()i Phomas i cde LtiGd } cy iis W ] ij ~ 3 
, , ; 3 : a 
purchase and ends Wits thi dissolution ef the firm of Kilbourne ina j 
° , : 
Latta, showings thie baianee due them at that time ' 
) } 4 , ' 
1450 You are all dine oO fie cif Cpua it ecurre i] | CT) Is ha 


voiume 


ia) ’ 1 } } ~ ba - “— : | ‘py? gid. 
A. The account of Sunderland and Hillver begins June 26. 1872. 


| } 4 > al . . } + ~ 1 
na Cnads Of} the dissolution ot the firm show nea balal e of about 
s) . } ] 4a, ce rea ’ ; 
So 00U Gue them. The account of Kilbourne ind Wimstead com 
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count of what was done from that time until the 10th day of No- 

vember, when these suits were filed, showing a balance still due Sun- 

derland and Hillyer of $2,715.58. 

L425 Mr. ‘Torren: That account current is now placed in evi- 
dence. 


“a | 
(The paper is hereto annexed and marked “ exhibit J. F. O. No. 


Zo. ) ' 
1431 Q. In whese handwriting is that account current ? 7 
A. It was made by me; it Is in my handwriting, as it was an ac- 

count current of Thomas Sunderland, 

1432 Q. When was it made? 

A. Made and signed on the 10th day of November, 1877. 

1453 Q. Did you sign it? 

A. I did; the firm name of Kilbourne and Olmstead. 

1434 Q. What did you de then ? 

A. It was sent toSunderland and Hiltyer with these other accounts 
current. 

1455 Q. That account current was not introduced in evidence by 
Mr. Sunderland when the direct testimony was taken in this case. 

Do you know why? | 
A. I do not; he had it. 

1456 Q. Well, how do you know that? 
1424 A. I know it from the fact that one time last summer he 
was here during the taking of some depositions, and with — 
this package of papers he left that. 

1437 Q. That package of papers which you hold in your hand 
now ? 

A. Yes, Sir. 

1438 Q. Where did he leave it? 

A. He left it anions a large package of papers which related to 
the Mayall Underground ‘Telegraph Company. He came back | 
here after that paper afterwards, and I looked on the desk for the | 
paper and did not see it, and in looking over these papers some 
two months ago I found this bundle of papers. I took them out and 
put them in my safe. 

1459 Q. How do you know Sunderland left them here? 

A. | cannot swear positively that he left them here, because I did | 
not see him; but other papers arein his handwriting—a copy of the 
bill and COpy of a letter to Mr. Latta,some memoranda in his hand- | 
writing, and some accounts [ had rendered to him subsequently. | 

1440 Q. What accounts that you had rendered him ? a 

A. In regard to revision of assessments. : 


1425 i441 Q. Where are they 4 
A. They are all here. 

1442 Q. Let us see the accounts you rendered to him. 

A. There are several. 

1443 Q. I mean the one in relation to the assessment of values. 

A. It is not in regard to assessment of values, it is in regard to re- 
vision of assessmetits—special assessments under this ten per cent. 
contract I had with them. ‘There is also a memorandum in the 
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handwriting of Charles A. Eldredge, showing property purchased 
by the Real Estate Association. ‘There is an estimate of John O. | 
Evans and Kilbourne and myself, made on the 22d day of June, 1878, | 
which has been referred to by Mr Sunderland. That is also here. | 
1444 Q. Give thatin evidence. Look at this paper and state what 1 / 
it 1s. | 
A. This is ahi estimate by Kilbourne and mvself of the value of the 
property of Sunderland and Hillyer, before they were to make A d}- 
i vision between ourselves. 
1445 Q. Has that been alluded to in the testimony f 
1426 ~=A. It has. 
1446 Q. By whom ? 
A. By Mr. Sunderland. 
L447 Q. When was that sent to him ? | 
A. That was given to him on the 22d day of June, 1878, when 
they were here, as was this estimate of Mr. Evans at the same time. 
These papers were al] togethe ee 


(The papers were offered in evidence and are hereto annexed, 
marked, respectively, Exhibit “J. F. O. No. 26” and “J. F. O. 
No. 27.’) 


1427 1445 Q. Have vou any other memoranda or papers by 


. 


which you can throw light on this question touching the 


} 


final account’ 
A. | have ascrap that I found among some retained papers of 

the Sunderland and Hillyer business, taking up these balance- as 

shown by these three accounts current, and showing a balance of 

$18,125.84. That account was made, showing that there was due 

Sunderland and Hillyer $3,057.11. ‘There was due to Thomas Sun- 

cle rland $16,257 Ze), and ©, J. Hillver owed $1,183.50. | 
1449 Q. In whose handwriting is that memorandum you have’? ) 
A. It is in mine. : 


(Paper is hereto attached and marked “ Exhibit J. F. O No. 28.’’) 


rem 


ee 


1450 Q. Was that memorandum made at the time you made the 
last account of November 10th ? 

A. I cannot say about that, but I presume it was, for there were a 
great many figures made at that timein this account. ‘There is 
some little discrepancy of forty some dollars that is shown by Mr. 

Bull in a marginal lines of the account current and which is 
1428 shown on this Scrap of paper. There 1s a difference of $5.00. 

[It seems in taking the three together it is $18,125.84, and in 
“y taking the three segregated it is $18,150.84. ‘There is an explana- 
tion in the accounts current of these little differences. 

1451 Q. Have you any other account current which you think 
will throw light on this subject 4 

. In my testimony vesterday and in both my direct and cross 
examination I stated that in regard to this receipt for $2,715.58, 
when I first talked to Mr. Sunderland about it, I stated that I made 
up the account with Sunderland and Hillyer and Kilbourne and 


Latta, taking up the balance that was due at the time of the disso- 


A 


LCN apa _— 2 


\y’ 
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lution, $18,000 and odd, carrying it through and shewing what had 
been done with that. I called on Mr. Curtis, the commissioner, 
for that. I told him that it was written diagonally across the 
paper. [ found that he did not have it. [ had it myself. 
stated that that paper was the first presented to Mr. Sun- 
derland to make the receipt for 2,715, and that he took 

that paper home with him and brought it back the next 
1429 morning with some objections. Those objections were these: 

He said this paper took up the balance of the account of Kil- 
bourne and Latta and settled it here, and if he signed this paper, 
which says, “We admit the correctness of the foregoing statement 
of account and release James M. Latta from all lability to us or 
either of us for the sum of $2,715.58” —he says if I sign that Mr. 
Latta could use it as a bar against him in their proceeding, it being 
in connection with the accounts current which they had receipted 
in full, and consequently he did not wish to sign that, and then 
sloned al receipt which 1s already in for the $2700. 


(Pape r hereto attached, marked Exhibit J. Fk. O. No. 29.) 


At this point the examination of Mr. Olmstead was discontinued, 
and Mr. Kilbourne was put upon the stand as a witness for defend- 
ants. 


WM. FF. S. CURTIS, Evaminer. 


1430 WASHINGTON, D. C., Oct. 18, 1882. 
Met pursuant to adjournment. 
Present: Messrs. Hillyer and Ralston, for the plaintiffs ; Messrs. 
Totten and Wilson, for the defendants. 


Recross-examination of J. fF. OLMsreap by Mr. HILiyer: 


J452 Q. You stated on the last examination that vou had ren- 


.¢ 
dered an account to Sunderland and Hillyer in respect to the rever- 
sion of the several assessment improvements. Will you please 
produce it? I want to see it. 

A. If I said anything about that I do not remember. What | 
sald was that, along the Papers | found belonging to Mr. Sunder- 
land, I found this statement of the account of Sunderland and Hill- 
ver with Kilbourn and Olmstead, taking up the balance that was 
due them at the time of the dissolution of the firm of Kilbourn 

and Latta and bringing it down to show this balance of 
1451 «$2,700.00, which I testified was sent to them some time in the 

fall of 1877 to indentify. That I found among some papers 
that belonged to Mr. Sunderland, showing my account with Sun- 
derland and Hillyer under my contract with them for the revision 
of assessments. 

1455 Q. Those are the accounts I want to see. 

A. Here are the papers that were with this statement. ‘There are 
various papers there, some belonging to Sunderland and Hillver, 
some of which I furnished to Mr. Sunderland, and some of which 
are private papers belonging to him. I hand you, at the request of 
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Mr. Sunderland, the papers that were in the package, excepting this 
one, which I put in evidence in my last examination. 

1454 @. Have you an account showing the amount of reduction 
of the special Improvement tax which | had made out 1 the form 
of a bill to Sunderland and Hillyer on Sunderland ” 

A. J do not know whether have One | nay have ral duplicate. 

lam quite apt to keep coples of all papers give out. 
1452 1455 Q. I wish you would see. I want that paper. Your 
testimony states—it may erroneously state—that you had that 
nt amone these papers. 
A I do hot think miv Lf stimony stuted that had that account. 


1456 Q. If vou have that account I would like to see it. Can you 


] 


’ — } — —_ oO . ‘ } + emia ) 
put your hand on it without considerabdie troubie 
\ sevall ," } ; i > a Arh a . 
A. will see |] have the account. (After a search and pDro- 
ducin some papers Wh itis that vou want now ¢ 


1457 Q. The bill for special assessments under your contract with 
is—the ten percent. contract—the bill that was rendered to Sun- 
derland and Hillyer. Do you find that”? 

A. I have SOTve duplicate statements of account of 


assessments. 


the revision of 


“4 , 


~ . + } ’ } el 1] } a > rat oe I to oes 
1458 Q. I will look and see if that will do, if you will allow me 
to look at it. 


A. Thev have not been referred to 1n mv examination, that | 


, : ° } ; P eee ! 4 4] : 
know of. I do not remember to have stated anything about them, 
| ' } ; | . } ; a , fn all « 
because | ao not Know that thy \ have beeh caited for at all. and | 
lo not k - that T have ever rendered these statement Thev are 
go not Know that mave ever renadered tiese Stalelhnelhes. nev are 
} 


’ ; 
" * ' . ‘ . ? } 69 " : ’ *s > 
OT the revisions Undel Lihat COT] ract 


amounts, Xe. 7 
\. It does not. 


1460 Q. Have you any paper which does ? 

A. | have not. 

1461 (). Does this paper show the drawback on square Yo? 

A. It does not. I do not know about that: you can look and see. 
This account does show certain drawbacks that were received on ac- 
count of square 93. Those drawbacks were received on account of 


: a. ssedal 
the assessments which were levied 
33, but it does hot show the drawback tOW 
pose, of nine hundred and some dollars—I have forgotten exactly 


e various fronts ol square 
? 


ich you allude, as I sup- 


What it was. That wasa drawback or cancellation of the assessments 
on Q street, and,if | am not mistaken, it was a settletnent made with 
Col. Hillver outside of this contract. 
1462 Q. Was there any drawback obtained by you in some form 
on 21st street, square 95? 
A. All the drawbacks that | received On square 95 are stated 
1434 in this schedule, except the nine hundred and some odd dol- 
lars which I settled with you. 
1463 Q. Was there any drawback received on account of taking 
up the sidewalks on 21st street by you? 
A. | do not remem ber. 
74—185 
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1464 Q. Have you any papers that will show ? 

A. Twenty what ” 

1465 Q. Twenty-first street, between square 93 and square 66. 

A. I do not think there was any drawkack received for sidewalks 
taken up on 21st street. It is seven years ago, and [| cannot carry it 
in my mind. 

1466 Q. Were drawbacks received for somewhere else—taking up 
sidewalks on the square ¢ 

A. ‘The drawback which I received, and for which I settled with 
you, was received for the Q-street front. I think I stated in my ex- 
amination that the sidewalk and curbstone on () street [ had taken 
up from the street and piled on the square inside of the building 
line, and it was taken from that square in the night and carried to 

the property yard of the District of Columbia; and I made a 
1435 memorandum in regard to that, and when the proper time 

eame I made a claim for it, and | got that much drawback 
for your credit on account of that square. 

1467 Q. In the papers which you exhibit here with the statement 
does that drawback appear 4 

A. It does not. 

1468 Q. Have you any papers in your hands which do show it ? 

A. I think I have not. 

L469 (J. Are vou able, from ahyv data which you have, to make 
out a statement which will show correctly the amount of that draw- 
back ? 

A. I do not know whether I have or not. 

1470 Q. Will vou examine and see? 

A. The records of the special assessments office will show that. I 
am not positive whether the drawback was received in the form of 
a certificate or whether it was credited on account of assessments 
against that square. I think that you have the papers in regard to 
it. ‘That is now my recollection, that I handed them to you. I know 
that it was gotten some time after your settlement with Sunder- 

land. 
1456 l471 @. I think I understand you to say that you had 
nothing to do with that drawback on 21st street ? 

A. I have not stated that. 

1472 Q. Did you? 

A. I did. 

1475 Q. What was it? I want to vet what vou know about the 
drawback on 21st street. 

A. | am in error about that; it is 20th street. I do not know 
whether there was any drawback on 21st street. If I have said 21st 
street In any of my testimony heretofore, | may be mistaken about it. 

1474 @. Twenty-first street is between 66 and 93 ? 

A. That is what occurred to me just now. 

1475 Q. Do you know anything about thedrawbacks on that street ? 

A. I know nothing about them. I do not remember. 

1476 Q. In what is the statement imperfect which you present 
here in respect of the revision of special Improvement tax for Sun- 
derland and [Hillyer under this contract ? 
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A. I have not presented any statement. 
1477 Q. You say vou had a statement there ? 
1457 A. I say I have memoranda here and schedule of certain 
revisions of assessments under that contract. It 1s an office 
memorandum. 

1478 (). L asked you in what that fails to give a complete history 
of your acts In respect to that revision. 

A. Indeed, I am unable to state. It is a memorandum which [| 
had kept in my office. I have examined it. It is quite a consider- 
able document, and it refers to assessments, but to what extent I am 
unable to state. Do you require me to go over the entire assessment 
accounts with their property, which has too long since been settled 
to tell anything about it ? 

1479 Q. Have you ever had in your possession a bill which was 
rendered to Sunderland and Hillyer by you on account of those 
special improvement taxes ? 

A. must have had One if [ rendered One. 

1480 Q. I say, have you ever had that copy of the bill which was 
rendered to them or either of them on account of special improve- 
ments ? 

A. I do not understand vour question as far as you have stated 
it. If I rendered them an account I must have had it. 

14S] (). Since it was given to Sunderland and Hillyer 4 

A. I do not remember to have had it. 

1458S 1482 (J In the account which you have referred LO, the 

account Exhibit “C,” being an aceount which you rendered 
in November to Sunderland and Hillver, and which appears in the 
testimony of the plaintiffs—an account of the transactions of the 
firm of Kilbourn and Latta—there IS an item of a charge of il 
thousand dollars commission on the sale of the house formerly 
owned by Mr. Stewart. When was that charge made on your 


books ? 


ns 


By Mr. Torren: 


1485 Q. Have you Exhibit “C” before you? 

A. Yes, sir. 

1484 Q. What is it? 

A. It is the aceount current of Thomas Sunderland with Kil- 
bourn and Latta from June 17, 1872, to December 30, 1876, which 
is one of the papers sent to Sunderland and Hillyer. In answer to 
Mr. Hillyer’s question I wish to say that I do not think I have 
testified either 1n direct Or Cross examination that these accounts 
current were sent in November, 1877. I have been quite positive 
that they were sent some time that fall or winter, but when I did 

not know positively until the letters of Gen. Jeffries to them 

1439 were introduced yesterday, which letters fully identify the 
papers as having been sent on the 26th November, 1877 

1485 Q. In this account, Exhibit “C?’ 


A. Now I am referring to Exhibit “C.” On the 29th of Novem- 
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ber, 1875, appears the charge of commission on Sale of Stewart 
house. 


‘ ’ . } . ! ] .) 
1486 Q. Is that the date it bears in vour books 
| ] ‘ } a } -B ah — ‘4 ; ” - ba 
A. ci QO hot KNOW Witil [OOK ana See. (Atte) CXAMIMINS 
books:) (Qn the journal oj Kilbourn and Latta, on page 41.3), De- 
e/ | 
" a . . 4 
ag) , 4 os ‘ ‘ . tty t [7 - 
cembe) ol, 1875, appears bIs eniry: 
} ] | j , i 4 } 
William \ . a t” ¥\ ! LO ¢ pry) ~ pee i ast UT T iQ] MaKING 
| cy y a | } We 4 
loan of SS50.000 of Greor@e Lavior.._-.------------- SHO0 OO 
wey nevrotl | Tm) OT Liye sill a) house — a : LOO”) yt) 
» 4 > \f\ ’ >, 
= | t,t thes Gat) 
( }r | | Katt | and | Lf wrnal und weak ' 
1 | She t NV Tit ITT ctl ‘ i it s hPOuTIAL, .44 (ie ] Gat Ui int 6 ii VU) 
47 , . ~ ’ 
Vovember, 1S75, appears this entry 


ae 
~ 
+ 
ws 
wn 
~ 
—y 
—s 
— 
= 
— 
— 


homas Sunderland 


; , : . ‘ ry? } if) 
MISSION Ol. the loan Qi (;eoree Payvior ey oe) oe eee Aycyty tt) 
* . ' . yyy: ‘ : ,) 
“Tor commission on the sale of William M. Stewart’s 
house - ED OL ee ee ee as le 
1.600 00” 
f } fi aeod sy t rs | ~. a °o. o> . : : . j > 
Phe Wrst eChnurvy Charges LewWart WIth the Commission fot 
. , { ee } . De es . } : ] } i] ‘ ade 
1440 hegotiation OF the loan of thirtv thousand dollars on his 
property, square 11. 
L4S8; UJ. Is It ho 
\. Yes.sir: 118 is where his | ; 
fi. i CS, sil, lo Is Where Dis house is now 
A» } } ] 4 ‘ . ] 1] i ° ; 4] } 
A. ANd aiso Char? t LOUSaATIOC dollars commission Oy} Lhe saie 
f t |} . | ‘ t } | 1] . 4 | | +» " . t? ’ 7 oa) 1, t } 
OL LUC TOUS badb b Ie] ne took 1N part payment or DUulladIng the 
i . < 
7+) . - ¥ A . . 
house 1) Squ ire Lilo and there J] wish to correct \[r. Latta 1}) his 
) _ 5 i Bas ' | sy | ’ ry } ic] 
GeDOsItION., | do not know how he got wrong about that. Lie said 


itwas not the sale of the Stewart house, but the Sehenk house. We 


} , | + | ; ? : >> - } , eu? + : - » ] 
had sold one of them to se ay nek and one to Stewart originally, and 


: > ] , —, t , ; i. ry’ } it ] 4 - on > 
thie re is Where he made the mistake. his last entrv charges Sunh- 
| ] ] Daf ' , omit ; 4 ; : ‘ 
derlan ianad credits Stewart with the amount oj that COnMLMNISSION. 


Chat was done under some arrangement. It was done by Mr. 


Lattas qairection, ll Lt remembel righ Iv. and Was done lndader some 


arrangement with Mr. Sunderland in regard to having those eom- 
1 ' , rliara } 4 ly TTT 4» , . ’ 1. 
MISSIONS charged LO Dis account. Chere Was some talk or some- 


ilding that 


~ - a f +? > } . e — . — ] 
thing—lI have rPoreotien what it Was—about stewart bu 
house up there na thie re belns 


1441 de ¢ 


' sone consid ration to Sun- 
Mand and iver in regard to the enhancement of -the 
uation oj their property, and so these commissions were 
credited to Stewart and charged up to Sunderland. That six hun- 

} — . — } 4 ’ ; } . ° 4: 
dred dollars Was charg (i to Sunderland s account bv his direction. 
but the thousand dollars | cannot remember anvthing about except 
In a general Way. 


1458 Q. Did either member of the firm, to your knowledge, have 


2 


stewart 
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any communication with Mr. Sunderland, in respect to that thousand- 
dollar item, between December, 1873, and the time when that charge 
was made? 

A. I do not know,except what I have stated. 

1489 Q. Have you not testified that vou had no communication 
with Mr. Sunderland by wav of letter from him, and that vou did 
not see him between those dates 

A. i think I have. 

1490 Q. Then you did not get this authority from Mr. Sunder- 
land between these dates, did yo 

A. I have stated that my whole testimony in regard to these 

items. with the exception of the six-hundred-dollar charge, is 

1442 entirely from general recollection. I know that there was 
nversation with the members of the firm in regard to our 
commission on these transactions of this character. The building 
1 noe house was porn of an outlay to Mr. Stewart and 
efited him Mn no way except as far as that individual property 


? 
wis : nie nd. like the British n Linister’s house, his was a bene- 
tit to the sisi of Sunderland and Hiullver. ‘There was some 


conversation with Mr. Sunderland, and f am not positive that there 
was not with Mr. Hillver, as to whether in equity they should not 
help stewart out to that extent. What it was | do not remem ber. 


[t could not have been between December, 1878, and the time the 
change Was made, but if may have be Cl) before that Llime. 

1491 Q. What reason was there for making the change? You say 
vou had not seen Mr. Sunderland nor heard from him about it. 


What was the reason for making the change from Mr. Stewart to 


‘ined 1t was In consequence oF some understanding with 
| P 

. . } ] ] ait ee - , 

met seunderiand or you or both of vou: do not know 


1 192 ). Did you say you ever had any talk with Mr. Hill- 
yer about that or did any member of your firm ? 
A. I do not know whether | ever had any talk with Mr. Sunder- 
land. | 
1495 Q. IT want to know why you made that charge to Sunder- 
land after making it to Stewart. 
A. | have stated what I know about it. There is no doubt in 


¥ 
i 


my mind thatit was done by virtue of an understanding with Sunder- 
) 


lean d and Hill ly or one of them. — re WaS no Oi ject 1) charging 
it to Mr. Sun: an they after charging it to Mr. Stewart. Mr. Stewart 


} 


was perfectly cood for the charge. 
1494 Q. Did not Mr. Stewart tel! vou he would not pay it 
A. Ne sir 
] 19 (J. Di 


— 


ad 
—— 
— 


1, ee a ae . 29 
make ovpiection to the bill 


» I 
1496 @. Did he ever to any member of your firm, to your knowl- 


A. Not to mv knowledge. 
1497 Q. You never knew, then, of that bill being presented to Mr. 


DOO HALLET KILBOURN ET AL. VS. 


A. One moment—I think I do remember the bill having 

1444 been ae d to me Stewart and Mr. Stewart making some 

such suggestion, that I have stated, in regar { to the benefit of 

that house to the property of Sunderland and Hillyer. [ am_ not 

very distinet OF) that do not know that he did Say it. but mV Im- 
pression Is that he did. 

1498 @. Do you mean by that thats Mr. Stewart su rested that 
Sunderland ought to pay this bill ? 

A. No, I would not like to say that, and vet I am not prepared to 
say that he did not. There was something said about it, I know. 

1499 Q. Did not Mr. Stewart refuse to pay that bill, and say at 

e time the reason was because you had nothing to do with the sale 
of the property ? 

A. No, sir; he never said anything of that kind to me nor did I 
ever hear of it. In facet, it was not true, and I do not think he 
would say it 

1500 Q. Well, I am asking, did you ever hear any member of 
your firm say it? You did not hear vourseif? Did you ever 
hear any member of your firm say that Stewart would not pay the 

bill ? 
1445 —. I never heard of his oe the validity of the bill; 
never heard any member of the firm say he did. [ think I 
was the only member of the firm who ever presented the bill to - 
Lili. 

150] (). Mr. Sunderland did not own this house, did he—the house 
that was sold—nor the one for which it was exchanged—the one 
that Mr. Fleming was building ? 

A. I testified how Mr. Sunderland had anything to do with it, if 
he ever did. 

1502 Q. Do you know that Mr. Sunderland had anything to do 
with making that charge? I want to know whether you know and 
can state that Mr. Sunderland ever authorized that charge to | 
made? 

A. I have stated all that I can in regard to it. It is simply a 
matter of recollection just at this moment. Until two or three days 
ago I never thought anything about it. My attention had never 
been called to it, and 1f when I gave my direct examination I had 
been asked whether we charged this amount to Mr. Sunderland for 

no services and in any way that the question did not refresh 
1446 me I should have said no. This was eight vears ago that 
that charge was made. ) | 
By Mr. Torren: 
1503 Q. Anybody make any fuss about it since? 
A. I never heard anybody 
By Mr. Hinntyer: 

1504 Q. Did not Mr. Sunderland tell you, after these accounts 
were rendered, in the Arlington Hotel, at the time you have spoken 
of, your visit—you and hKilbourn—that that charge was simply an 
outrage 
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A. I never heard it until you brought it up to-day—I do not 
mean to say that exactly; I never heard of it in that sense. 

1505 Q. Can vou state any reason now why vou should charge it 
to Sunderland ? 

A. I have stated all the reasons that are now in my mind. 

1506 Q. You have not stated any, in my judgment, and I want to 
know whether you can state any. 

A. I have stated all that I can in regard to it. I will add, too, 
that I do not know anv reason why that charge should have been 

mude to Mr. Sunderland rather than to Sunderland and Hijl]- 
1447 ver, unless it was, as | have stated, that, in conformity with 

or in pursuance of some understanding between Sunderland 
and Hillver and the firm of Kilbcurn and Latta, that transfer was 
never made from Mr. Stewart to Sunderland without its being an 
agreement in some shape or other between the parties. 

1507 Q. Do you say you know of such an agreement? 

A. I do not 

1508 Q. Have you any recollection of it,as to how the agreement 
was made—either time or place ? 

A. I have not. 

1509 Q. Did you ever have a word of conversation with Mr. 
Hillyer about it? 

A. I do not know whether I did or not. 

Lblo (). Do you think vou did ‘4 

A. I cannot state. It is asking me to go back to events that 
occurred eight Vears ago. 

1511 Q. [In what had Latta treated Sunderland and Hillyer, or 
either of them, badly, so as to make them hostile to him, prior to 
the discovery by them in this account of the charge for Care and 
management ¢ 


Mr. Wirson: | object to that. 


1448 The Witness: Do you want me to give the first intimation 
that I had that there was any hostility between you and 


Latta? I will give it to you in plain words, if you do. 


(By Mr. HILtyer:) 


1512 Q. Answer my question. 

A. All right. The first intimation that I had that there was any 
hostility between Sunderland and Hillyer and Mr. Latta was some 
little time after they came here—when this question of thre account 
came up—their talking to us about the charge for the care and 
management of their property. Mr. Hillyer said to me that so far 
as Kilbourn and I were concerned he did not care a dainn about the 
charge, but so far as that son of a bitch Latta was concerned he 
proposed LO LO for him. 

15138 Q. Now, will you answer the question which I have asked 
and which will be re-read to you by the stenographer. 


‘* 


The stenographer read as follows: In what had Latta treated 
Sunderland, Hillver, or either of them, badly, so as to make them 
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- , . . : ; es 
hostile to him, prior to the diseovery by them in this account 
1449 of the charge ior care and Management / 


7 


A. I did not know that he did treat them badlv in anv way 

know so far us was concerned alia [ think, so far as NI) Kilbor rh 

Was Concerned, 1h) Vv L W Of our troubl . with \Ir Latta, We propost 
: . . . . : . 

and did avOold Meeting Sunderianad and [lillyeror in anv WaV seemM- 

Ing to court their business or their friertls 

from the outset What We did wh lr) We sent those bapers to thie iT) " 


’ ’ | ; 1 
acquaint them with every tact.evervthing connected with ther Prop- 


. ] | 4 vy », - ? ’ 7 ‘ ! ) >> i Tt »* 4 ~sc 8 , j 
ertv and our nanavement of lt.and tet them be tree to act for them- 
] } ] j 2 ; > } " i ’ = . sf * 
selves as they pleased. We wanted the eare of then property and 
i « 7 sill 2 | se , 7 ’ ] ys Ds: ee a | hl 
the handling of it, and we concluded that that was the square and 
. . a ’ ’ } t 4 + | ar | ] ’ ’ »\ 7 j _ ; {’ , ] 
straight way to do It i | rey had any confidence in us thev would 
~ } ‘ | } : ; — = : bs ; 
vive it to us, and Htney aid not they would probably pred ite toe 


acbion on the Papers ahd accounts We rendered, and we presumea cll 


' } ] 2 Pee ] ne ‘ ear 
that time also that Mr. Latta would probably endeavor to win 
their favor or to appear to be correct and right in his trans- 
=) ‘ons with Kill uae | 
1450 actions WIth ALLIDvOUrTH and MmMmvVvsell 


L514 Q. You stated in your last examination that a certain 
paper which you had found had refreshed your memory as to the 
time when you sent the account of the transactions of the firm of 
Kilbourn and Latta to Sunderland and Hillver. or one of them 

A. Yes, SIP. 

L510 (). What paper was that? 

A. lt is the aecou 
] 


¥ i | | . | > 
derland and Hallyer, commencing, as | have stated from the first, 
a: = ' 4 | , i. — , oe ae oi arate ee } 
with a balance that was in the hands of Kilbourn and [Latta at the 
. . , * | ait P | | seats ‘ ’ i | : 7 ’ a sa | 
time ol the dissolutl Mm, VELTONGING O Sunderiand and Hillve ana 


m {° . af y\r . | oo . i : . 
accounting for 1ts disbursement, Showin’, as we stated 1 our answer 
) 1 | | t 14 } 4] fs " ] a > at . . 
to Latta’s bill, that we owed the firm of Sunderland and Hillver 
a eae wa a : ] — _ Pr > 7 —— . ‘> . | ‘> } - ‘ -s j 
Se? £1D.08. | stated 1n my direct « camination when reexamined the 
. } ? } . 
exhibits furnished | 
DY. in my examination: I stated the same thing, or t 
7 - , “Lata 1] got +) Tis) ae ‘ 4 ] . i . 4 Qh } : 
[do] ny recollection Was that tinose papers Were sent to sunder- 
baiadt and BMillver late in the fell of 1877. bak 1 can cow! 
clit aha pia \Cl bci Ll Hil UlIG all Ol i id OUI Call how be 
Th L.] es et we. aie os : 
Positive. [am adie to 1dentvly this paper, first, by the papel tse] 
by the paper itse!f the identification in my mind was con 
; | : 
then by the I 


] , . = lan } ) ‘ 7 | 1? ; rm ‘7 } . , 
place, where he bas price edan asterisk in this account, there Was a cer- 


a 
etter OF General Jetiries LT) Which ne savs at a certain 


tain balance due, and from that the aceount is shown to be twenty- 
hundre d and odd dollars. 
1452 (). Will you produce the paper? 
A. It has already been produced in evidence; it is “J. F. O. 
No. 25.” You brought the paper to me this afternoon. That is the 
first time | have See if S11ce the other aay. 

Q. The paper to wnich you refer, then, is thisexhibit. This exhibit 
does not contain the account of the firm of Kilbourn & Latta—this 
paper that you say r freshes your memory—does it ? 

A. I stated In mv examination the other day that the copies of 
the pleadings in the two suits of Kilbourn & Latta were sent to 


u 
Sunderland & Hillyer; that there was an account current of Thomas 


— 
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Sunderland with Kilbourn & Latta, and an aceount current of Sun- 
ferland & Hillver with Kilbourn and Latta,and, I thought,an account 
current of Sunderland and Hillyer with Kilbourn & Olmstead. I 
also introduced there a little paper serap on which were the bal- 
ances of these two accounts—Sunderland & Hillyer and ‘Thomas 
Sunderland with Ki 
1453 the hands of Kilbourn & Olmstead, after the dissolution, of 
$18,125.84, and the account current with Sunderland & Hill- 
ver and Kilbourn & Olmstead takes up that oalanee and disposes 
The accounts current of Sunderland & Hillyer and Thomas 
Sunderland with Kilbourn & Latta show the charge of sixteen 
thousand dollars and odd Mh one Cas and five thousand dollars in 
another case for the care and management of property. 
(). Will you answer the question which I asked and which will 
be re-read to you ¢ 


4 
bourn & Latta—showing a balance in 


Ol if 


The stenogray] her read as follows: 
é¢ Ug : i ‘ , : ; ‘ 7 ° 4] . } ie * ai TT) . - | a | . 
Che paper to which you refer, then, 1s this exhibit. his exhibit 
-does not contain the account of the firm of Kilbourn & Latta—thuis 
paper that you say refreshes your memory—does It?” 


* . , ‘ r% 

A. For what purpose the question is asked.I do not know. ‘There 
Is no way to answer it except to take up the whole account, the 
' I ae ‘ - » ‘ re } etc ] ‘ Ter 7 ‘ ' 
whole history. which was sent to Sunderland «a Hlillver. and set it 


c 4] , } ; , - - : ; ' : ° ; . ; 
iOrth as attem |] ted tO dom MV examilnatbion,. and have In answel 


os or j on ' , ; ii 
1454 (J. You deeline, then, | understand, to answer this question 
tner than you have 
‘] 4 } } : ; } ’ ’ } 
A. Phat account taken DV 1Itsell 1s a Sima pi iccount of the balance 


mat Was ln the hands ol] ly bourn W& Utmstead after the dissolution 


by Mr. Torrens 


. } } } { } . ona oS . . 
A. It is an.aecount of Sunderland & Hillver with Kilbourn « 
} j t y 4 | . =" ‘ 4 | = e ' : . — = . i t | > > 
(Oirmstead it is the account that was pul in when these other two 
| } 7 


(). When was it put in and what is it marked? 

A. It was put in day before yest rday by me. lt isa paper that 
| found among the papers left in this office by Thomas Sunderland. 

(). What is it marked 

\ J Ie { ) NO 25 


By Mr. HILtityer: ' 


Q. Will you now state in what way this paper refreshes your 
memory as to the fact that you also sent an account of the transac- 
tions of Kilbourn «& Latta at the same 
1455 A. For one reason, that that paper in itself amounts to 
nothing. The three papers must go together in order to be 
compl te. | sas 
() The paper which you have offered here and which is intro- 
dope LSS 
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duced as an exhibit, marked “J. F. O. No. 25," vou found among 


papers, if | understand you ? 


A. No: I do not think you understood meso. I said that IT found 
itamong Mr. Sunderland’s papers—papers that he left here one day 
and Cahie back for. did hol know that this it Was this pred pvt ¥ 

(J. Did you In all Instances keep ¢ Ople sof all papers that you st Lit 

a 


Sunderland & Hillyer? 

A. | do not think we did We did 1 1p to a certain time. [ think 
perhaps as long as Mr. Bull was with us as our clerk we kept copies 
Ol Papo rs After that the labor of book-keeping devolve | Upon Me 


} ’ 
and I did as little of it as possibl 
: , 
‘ } {’ ie ie ; t eg) 
LJ. sake go not hi en, among youl +, ale a copy of thes 
+ | : i e ¢ > ] | } , | ‘} | 
accounts which were sent to Sunderland « © Hy live as Vou say 


cade of the accounts of the firm of oy ah & Latta. 


— —— } ] ' | , 
14.56 A. I have no copies of them. Ido not know whether | 
did or did not have. [ have not now. 
(). After Sunderland & Hillyer came here, in June, 1875, did you 


make out or procur to be made out an account ol the hrm ol] Sie 


bourn VY Loaatta LO be furnished LO Sunderlan «d WV Hillyer? 


\ No, SII 
(J. Did you deliver to them an account after thi VY Canik here ? 


A. No. sir 

(). Was if delivered by cli) member of the firm of Kilbourn X 
Latta, to your knowledge— an account of the transactions of that firm 
and Sunderland & Hillverin 1878” 

They were not in existence at that time—hNKilbourn & Olm- 
stead. Ido not know of any member of the firm delivering the ac- 
counts. I will not say positively that we did not deliver them, or 
something of that kind, but | do hot remem br r how, | do not 
think we did 
t,then, vou never delivered to 


(). To the best of vour ] ludgmen 
Sunderland «& Hidivevar wiherel thou Q tal account cur- 
1457 rept of the transactions of Sunderland & Hil r from the 
year 1872 up to the time of the dissolution ate firm ? 
. That is my recollection. It may beii they have them they 


will Secaeaines produce them. 

(). If you 1 had previously furnished them a full account current 
of the transactions of that firm from 1872 up to 1576, 1s 1t likely—is 
it probable—that you would have gone to the trouble of giving them 


another account in July, 1878?” 
A. Ido not know. ‘They were careless gentlemen, and they lost 
a great many papers or misiaid them. It is barely possible that 


they either lost or that they had these aecounts and others were 
made up. Lt do not know anything about them. 

(). In whose handwriting are accounts ‘C” and “ D”—the Ex- 
hibits “Cand * D”°—of the plaintiffs’ exhibit ? 

A. Iexhibit “C7 is in my handwriting and Exhibit “ D” is in the 
handwriting of John Bull. 

Q. Was John Bull in your employ, 1877 


A. No, sir. 
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Q. Did you employ him specially to make out any account in 


). 
LSi7? 
A. Several. 
14558 Q. Is it your impression or belief that you employed him 
In 1877 to make out this account? 


(J. As late as November, 1877, you think you employed him to 


COUNTS. [ know that t 
handwriting 
(). You think you ean testify to the best of your belhef that it was 


made by him in the year 1877 


A. Ido 


_ _ . 
seg sige if | understand you now, were sent with the 


eadines by Mr. tty 1eSs. LO the hye a of your knowles 1o re 


} * 4 ] . ] : 
A. | have sald trom the first that 1t was mv Im pressi yn that they 
? > . 
’ 


\ ’ 1)? f , ve , f .+] t | ] || ? t | 

were accounts that were sent with the pleadings—al Ol LUIeSe aC- 
’ } . == ieee . ; : 7 7 
connts—and the letters of Mr. Jeffries fully confirm mein that belief 
These letter \ ot a and k of the balances du 
mese Letters Speak Of these aceountl aad Speak of the Dalances aus 

, _ _ “rp ] } 2 Ory 7 
Oh them. (dne account Savs: lo Dalanee, &OZUU: and 


- SS ea a eee : 79 wan at | , 
1459 then goes on anew lor disbursements,” and leaves the ae- 
' P — ; = —— } oe. ee ee aes ry ‘ — 
count twenty-seven hundred and oad aoiars here IS ho 

° " ’ } - om ] } ; 
heaven Ih) which that paiance ecouid have been SHown to 
" , 7 } he ] rs ’ 
bid ten vears old, except DY sending all Lhe accounts, 
foubt lt) TWV I Mind that those accounts were 


ere Is of my existence, and I do not think 


Q. Why did Kilbourn & Latta, who, as vou say, were uniformly 
lers of property, advise or consent to the non-reeording 
t prices might be kept down for buvers ? 
of deeds was, in the first instanee, a matter 
of agreement or understanding between the firm of Kilbourn & 
Latta and certain members of what is known us the “ Real Estate 
Association.” who were large buyers, and 1n the instance of Sunder- 
land & Hillver it was a matter of agreement and understanding be- 


; ; ’ ray rit} C 
tween them and the firm of Kilbourn & Latta. The firm of 


1460 Kilbourn & Latta were quite prominent before 
} - ? . } , . 
real estate, and it would require a 700d deal of 


? 


} ' 
Lie pe Opie us 


specuiators 1n 

. +7 ‘ . : . ; , ‘ : : 
Wnesse to ha kdie a piece Ol property. If they were Interested or mab- 
+ f | } . — 4 } )] ’ eee y* ey li: leet) } y 
iiested much nterest 1n 1t the sellers were naturalliv a i1ilttie sDY 


t it tand thi uaht there must be something In it, and, without 
: ir o% MH ° ] = sy + | . " rs ‘ j 
iff LT) the rices bDevond what the market was of 
i . 
? 


anv reason, by 
A tinatter of mutual Denent 


| 

LSt If. The wtb (y of the deed Was 
both LO buye rs and sellers 

(). Was the firm of Kilbourn & Latta agents for the Real Estate 
Association in the purchase of property that that association 
bought ¢ 

A. The Real Estate Association is not, that [ knov if, involved 
in this aot cad | do not propose ‘Oo testify Wn amen to that unless 
the court says I shall. 
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(). You refuse to answer the question, then, I understand you? 
A. I do. 
(). On the purchase by the Real Estate Association of Square 


. - , . } cs - { 
156. econeernine which vou have testified. did the firm of 


2 i 
1461 Kilbourn aN Latta charge commissions to either thie part Cs 
and, if so. LO which ? 

\ fire ¢ nmwar nae 3 , maoyY r wo] } » tr SING rl } ] ’ 

A. So far as square lob Is concerned in relation to Sunderland «a 
Hillyer, I will testify anything and everything in regard toit. Prior 
LQ their har brio anything LO di ) with if | decline tO sa\ anvthing 
about it. Not that [ have any hesitaney about it or reason for not 
doing it, but, for one reason, I do not think it necessary to lumbet 
un this Cord to ti yu)? thous nd | mes as We have i i SEeC- 
ondly, because do not think if ls 1 this Case. We nave (WOME 
; wore lare amount of } itter that does not be ‘lons cr yy) this Case. 

() lave vou been advised by your attorneys or ‘ithe Ol th ae 


not to answer this question or questions Ot that a omaaieeg? 


Mr. Torren: The attorneys approve of lis notion, however. 
. & 2 
By Mr. Hirttyer 


(Q). Did Brian pay vou a comimission in your transactions with 
him ? 
A. Ido not know who Brian is; and if I did I should de- 
1462 cline to answer unless it pertained to your business 


Q. Did Judge MacArthur know the profit that was made 


on square lob? 
Mir. Witson: I objeet that 


The Witness: As that is not pertinent to this in any shape, | shall 
not answer, lam not here for giving the business of Judge Mac- 
Arthur with Kilbourn & Latta any more than I would be in a suit 
with Judge MacArthur to give the business of Kilbourn & Latta 
With you. 


Mr. TPorren: I object to the question because I do not believe that 
Mr. Olmstead knows what Judge MacArthur knows 


by Mr. Iliniyer 


(). Did you inform Judge Ma Art ma ir prior to the time you pur- 
] } 
j 


(* 
Chast d the inte rest nD the Real ls eC Assoe} Lil ition. or did Vou know 
of is being Il) ormed bv aly member of the firm. Ol the act that 
square 106 had been sold and of the profit which had been realized 
upon it? 
Mr. Torren: | object to th 


ry* a . ] j 7 . . 
Che Witness: | qgecimhne to state anything about f 
Assoelation Or lts.memobders 1n anv way. 


Q. You know the fact, do you not, that it is a part of the com- 
‘ | a 7 } > . . . . . - 7S —_ . ~~ ‘+ , 
norm. part ol she 0 Lic that you were charged with having fraudu- 
} } ‘ 
) 
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it is possible that it could be, unless some of the supposed members 


A 


of that Real Estate Association have emploved you to bring it In. 


A. I do not know that it is a part of this bill and do not see how 


(). Did you swear to an answer in reference to square 156, In this 
case, in which these facts were set up—the facts that were alleged 
bv the plaintiffs ? 

(OObiected to because the answer speaks for itself 


(By Mr. Hi_iyer :) 
(). [ wish to know what you mean by saying that it is not in this 
bill, whether it is charged in this bill threat square 156 was fraudu- 
lently sold to the plaintiffs. 
Mr. Totrren: I objeet to the question because the bill speaks fon 
Mr. J | objeet to the quest the bills 
itself, and because Mr. Olmstead is not supposed to know techni- 
cally what is in the bill or charged in the bill nor in the amend- 
ment to the bill 
L464 The Wirness: There are lois of foolish things in this bill 
and in the amendment. Tor all I know, that may be put in, 
bat I don’t know what that has to do with Sunderland & Hillyer, if 
it is in there, unless they are the guardians of the Real Estate Asso- 
clation. 
By Mr. Hitiyer 
(). In March, 1874, vou wrote to Sunderland & Hillyer that the 
sewer tax must be paid. When did you change your mind in regard 
to that? 
Mr. Torres - | object to that question unless that letter 1s pro- 
duced. 
The Wirness: I do not remember to have written any. Possibly 
[ might have done it. If I did, I don’t know when we changed our 
minds in regard to it 
by Mr. HILLYEr : 
(). When did the law pass through Congress relieving the people 


*; 


of Washineton from the sewer tax ‘ 


Mr. Torren: I object to the question and request Mr. Olmstead 
not to answer. Public laws are public laws and speak for them- 
selves. 


The WITNESS: [ don't KLOW. 
1465 Redirect examination by Mr. ‘Torres 


(). Were you present yesterday when Mr. Clagett was re-examined 
by Mr. Hillyer. one oft the plaintiffs 1 this ease, and asked if the 
firm of Kilbourn & Latta were not opposing the Board of Public 
Works; and,if you were, | want to know whether the firm of Kil- 
bourn & Latta or anv one of them ever did anything in relation to 
that controversy, Which went on in the early part of 1874, whieh, in 
their judgment, was not for the benefit of Sunderland & Hillyerand 
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for the benefit of the real estate market in the northwestern part of 


*) 


the city 

A. No, sir; we did not. Mr. Clagett was mistaken in his answer 
LO that ¢juestion, that the firm of Kilbourn & Latta were Opposins 
was led into that from the (Te])- 


the repeal of that tax. I suppose he 
wfavored the Board of Publie 


eral Impression that Kilbourn and [att 
Works 


(J. think Mr. Clacett said he did hot sav if Was a ar 


1466 but he said it was understood by the community that Kal- 7” 
bourn & [Latta were agalnsl that committee and in favor o 
the Board of Publie Works. I think that is the farthest he went 
That was, to some extent, the condition of things they were 
opposed to that committee to some extent: that committee did son 
good and a great deal of hurt 
() Did the firm of Kilbourn & Latta do anvthing during that 
controversy which, in their judgment, was against the interest of 
real estate owners in the northwestern part of the city, where the 
property of Sunderland & [lillyer and Stewart was located ? 
A. They did not; on the contrary, [ think that the firm of Kil- 
bourn & Latta did more to advance the real estate business and the 
veneral interest of the city of Washington than all the others put 
together. 
Q. I want your opinion as to whether or not the Board of Public 
Works was or was not a great benefit to the city of Washington and 
its people. ‘ 
A. I do not think that anybody will be foolish enough oP aes. 
1467 enough at this day to say that they were not. 
(). Is not the CItV of Washington and its peop le largely 
indebted to Governor Shepherd for its present beauty and elegance? 
A. I think it is. I think the northwestern part of the city is 
worth to-day four hundred per cent. more than it was in 1872-73 
(). Was it or not a mistake of the legislative power In this coun- 
try to abolish the Board of Publie Works June 20, 1874? What is 
vour opinion about that? 
A. Tam not prepared to say 1t was a mistake, because there were 
various things that combined to make it advisable to do it, and 
there were vari MS reasons whiv it was detrimental tothe interests of 
Washington to have it done; but, in the light of subsequent events 
| do not know but it was a good ines. 
(). At all events, the Board of Public Works gave to real estate 
the Impett is Which has brought it up to its present attitude of mag- 
nificence ? 
1468 A. I think Shepherd did that; I do not think the Board of . 
Public Works did. 
(J). It was under the power of the statute forming the Board of 


Public Works ? 
A. Yes, SIr 
The firm of Kilbourn & Latta was in favor of general im- 
provements in the city of Washington, was it not ? 
A. Yes, sit 


ai 
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\. That 1S, from the time the Board of Public Works came into 
power up to the time it went out and afterwards ? 

\. Yes, sir; and along time before the change in the form of 


4a i« 4 


government, during its original form of mayor and council. The 


plan of the Board of Public Works was rotten Up in the office of 
Kilbourn & Latta. 

(). Whieh form ? 

A. The form of the Board of Publie Works. 

\Y. Was the firm of Kilbourn & Latta devoted to the idea of im- 
provements in the city of Washington ? 

A. Yes, sir. 

(). Did they favor the general system of uniform grade and the 


general lmprovement of the streets. paVviny of the streets, &c.? 
L460) A. No; they did not favor the general system of uniform 


grade. They were rather opposed to that, but the general 
improvement of streets they did favor—did all they could to get as 
Inany streets Improved as possible. 

(J. Did the firm of Kilbourn & Latta or any one of them favor, 


ye 


as far as you know, any unjust or partial assessment of taxes against 
anv piece of property 1h this city or District’ 

A. Never did 

() Were they or were they hot always opposed LO improper as- 
sessment and extravagant valuations of property ? 

A. I think they were always opposed to the form of assessment. 

(2. What action did they take, if any, on this subject for the pur- 
pose of benefiting the tax-paying population of the District ? 

A. [ think they were of the general opinion that the manner of 

large extent careless and subject to 


. 
lbakINg assessments was to a 4 

pope ote 
Crilicism. Phevy Opposea that. 


(J. So far as you know, as a matter of justice and equity, should 


° Py 
Sunderland pay that $1,000 charged eight years ago to him? 
1470 \. Ido not think there is any doubt that Sunderland & 


Hillyer should pay it. Why Sunderland should pay it in- 

dividually I do not know. 

(2. When did you first hear any complaints of that charge of 
S11 .O00 ” 

A. I do not remember to have heard any. 

J). You have heard som: thing rece ntly about it? 

A. It is not charged in the bill of complaint, anyhow. I have 
been questioned about It. 
@. Whilst Mr. Wilson and I were otherwise engaged in the crim- 
inal court of this District last summer there was a deposition taken, 
umongst a good many others, of Mr. Sunderland, in which he says 


it was a pure gratuity. That is the first evidence or intimation that 
lever had that there was any complaint about it. Did you ever 
hear any complaint about it prior to that date? 

A. Never. I had no knowledge of it until 1 saw it in the mass of 
Lestimony that was furnished. 

(. Do you know or can you state when Mr. Sunderland was 
made acquainted with the fact that a thousand dollars had been 

) 


charged against him for that property ° 
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] ve A. cannot have stated all ] know about that. 
(). Can you state whether it was a year agoor sIx years 
ago ? | 

A. cannot state anything further than have. 

(). You furnished accounts to Mr. Sunderland up fully to 18 
They are hitched onto that first volume of testimony taken under 
the supervision of Mr. Johnson, e#aminer—most if not all of 
them °* 

i think we furnished aceounts to S 

Was that charge in) there 

. larye Was made Decem ber, 1575. The charge 
Was mad » Or) the books SOm1e time after the transaction Wiis had. 
That rather refreshes me. too, with the idea that 1t was a matter to 
be agreed on between Sunderland, Hillyer, and Stewart as to who 
{ 


‘ptem ber 6. 18/3. 


shoul 


Lidl prety it, for that matter, because it was not charged Ol} the 
books until December, 1873, at the time we were balancing up for 
the year. The transaction was some time prior to that, 1f | remem- 
ber rightly 

Q. The change must have been made known to him prior to No- 
vernber 10, 1877? 
L472 A. | ld not like to sav that it is an absolute fact that it 
had been transferred from Stewart to Sunderland until the 
accounts we it i | him 
(J. When was that 
A. ‘The fa of 1877 


(). Do you mean November 10, 1877 

A. Vy Gen. Jeffries’ letter it was Nov. 26 

(). Gren. Jettric s’ letter Was dated November Zb, LS, 4, ANd the aec- 
count inelosed in that was November 10, 18 

A. Yes. SIr. 

(). Sunderland must have had that account prior LO the date of 
thie receipt of Jeffries’ letter ? 

A. No, sir: it isin that account. 

(). [sit in that account? 

A. Yes, SIT. 

(). The charge of a thousand dollars ? 

A. Yes, sir 

(). Show it to me. 

A. It is in there, ] know: I saw it there. There is not an account 
nor has there been a charge connected with the transaction of Sun- 
derland & Hillver’s business which isin any way a subject of ecriti- 
eism, and I do not believe that they thought so at the time. 


—Ps > 


ié 


1473 (The counsel for the defendants here produced Mr. Hallet 

Kilbourn for cross-examination: but Mr. Kilbourn was not 
cross-examined for the reason,as announced by counsel for the plain- 
tiffs, that the testimony as reported stenographically was not written 
out and they had not an opportunity of reading it over.) 


Adjourned until to-morrow at 3.30 p.m. 
1474 OcTOBER 25p, 18S. 
J. Ff. OLMSTEAD reealled. 
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By Mr. Torres 


: - . ; 

(J. llow many separate tracts or lots of iand were in the care ol 
7 . > an ae O . ’ 4] ' : . 

Lhe firm ol Kilbourn i\ Latta, gaguring the time mentioned mn these 
, } _—_: = } , & Hill —r 

proceedings, for Sunderiand «& Lilivel 


A. Do You mean se parate iots having to OOK alter 


} | i } } , } 
7 ' > " ai ' ; ‘ > . t ry or, 
(). | mean different lots of ground, according to subdivisions and 
] t P 4 ) 
GiVISIONS OF SQUare- 1D THIS CILS 


e - , } . ‘ ’ . 4 
A. I think somewhere about 375—elose to tha 


fe ] - ; 
(J. According to the system of taxation prevalling 1n this city 
{| ? | ? ' id } ‘y) f } ry} lay y 
‘ 1eCT) Lil Lif ‘\ were Lie ASZ@ZCSStli vs ti i Vi J riade AC rainy? LO 
ee  ' — ‘ 
iots or accoraling to squares 


. } , - ' 7° 7 ’ ?° 
' 1?\c¥ 7 ‘ *} 1} >i ia ty? | area ] °° nen va. 
(). According to lots as originally subdivided or according to sub- 
. : o 4 a ‘ 
(1IVISI mis : 
ie + } ) . L- » +} ‘7 ' t f ‘ t } t } t } ? + | 
POLTI Ll MARTINS t Zz LuiOlil U1 ixes tO KNOW Wwhetlner the 
4 ’ | #3 . 
taxes were correct 10 was necessarv to examine each particuilal 
- : 
11™=: } ] P ] 1 t] 
btéo lotto see lf there were not more square feet Charged than was 
ae Ol + and’ if the additi re rig! Phi | 
iil if it) cLilta ‘ Sc 4 ij Lilt GAUACAZI UI is ‘ if BAS EAC POuUsSahas 
7 
, ‘ ‘ , { 
Oy} mIstAakes Th Tf} LNSpos ne th Lé MUS ahha tl res) Of urred 
71 ly } } ] } : ’ + } > nel 1} | 17 ‘ ‘ 
rey i] MEL il L.i iJ tit i Lilet i ‘ ( ( L4 1G AY Vas Very 
i 
— Din ] 
carelessly done 


; 


| 
: 
rj 
: , * ' } 
. _ 7 2 . > »t? 4) 5 ’ ? va" } TPL eRet »% | 5 i 
Loelr testimonv with the exception of the examination ol Vir. IN li- 
? 
I 


. ? 1° } rey 1 
yee : + ) . by . +. : va . \Ir | i ;y ? ' YrCQcU ;* TPO > 
OUT) Ill Case the Cou! directed ., i X11 €Mitii tU ailsSWwel Lilt 4 uUCs- 
: . : : . :, . 
‘ ; ; 7 | : . | ; t } . , .+ ; + +i, ; ——. 
Lions that were hereinbefore object OY COULSECL IOI the defendants. 


VN\i ji Oo RTIS. k’raminer. 


L476 WASHINGTON, D. C., November 6, 1882. 


Met pursuant to adjournment 
~~ 


. e 
vine a Tillic«ar , : or } ryleaimniiti J 
Present: Curtis J. Hillyer, Esq., for the plaintiffs; I:noch Totten, 
' 1 iia 
l’sq ,10r the adeiendants. 
== . - amie } } } Sn nan of : 
| td é J I (OLMSTEAD, a witness on behail of the defendat Ls, re- 


‘called for examination by the plaintiffs’ counsel : 
By Mr. HILLyer: 


(). In looking over the exhibit which is filed. showing the account 
of Hallet Kilbourn, trustee, I find that referenances are made to cer- 
tain folios which I suppose to be Dales of the journal : Is that Cor- 


A. Yes. sIr. 


(J. Will you produce the journals containing the entries from 
which this ledger account is made, commencing with Aug. 31, 
ISs1l? 

A. I will, so far as it may apply to any property of Sunderland 
and Hillyer or anything of that kind, or anything that is in contro- 
Versy. If you will designate a ae 

(). My question is to have the journal produced with regard to 


. 


all these entries, because I proposed to ask in regard to all of them. 
(6—185 
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A. I cannot do that, because the entries may refer to some- 
1478 thing entirely between other parties and may have nothing 
whatever to do with this. I will produce the journal of any 


ertaining to any property connected in any way with this 


entries 
5 
| IS not my desire to conceal anything that belongs to this 


a } 
suit, bub itis my desire not t O 


LO rambling throuco a mass of ehn- 
tries that do not pertain to 1t, and to’ protect the interests of my 


} : so J , : : ] > oO ar — , ] . , 
which thre “everal Items In this edger account are nade and COptles 


(). What I wish is to have the j urbal entries produced from 


| } | ; } . , 7 . , isa . } ' 
(>] thie I takeh, and Wis! () K} OV-W whethel VOU deeline LO proauce 


proauce 


A. Well, | can only answer that as I have—that I wil 


’ } } } ° ° ge } } } . } 
anvthing and evervthing that 1s called for specihcail and which 
i jf Pitas » LEIS ~ ] ' 

1] ] 7 i. j . } » eo . ’ | , Pty? ? °? tT . . 4 
\/. Called Speciicaltl\ for the journal entrv ol August ol, relerre d 
‘ ‘ & . ‘ 


tO 1n this l aver account as fo] oO YY. 
A. What is the date of that? 

L479 (). August 51, 1871. 

| examining book.) It is very evident that you do 
not want that or that you certainly do not know wWihiat Vou ae 
calling for, as that entry was made more than a vear prior to your 
having any transactions with the firm; consequently it could not 
apply to anything connected with this suit in any way, and that 
isan explanation of what I said in regard to that account—that | 
am willing to produce any accounts that apply in the slig! 


} 


to the matters of Sunderland and H lyer - but [am not willin 


produce at randum these books to be run over. without knowing 
what { hey are, as if appears irom t he last quest ion { 1 COU!) sel 
dor S TO know what hie is asking ior. 

P . 4 _— : T ] 

(). It is very evident to me, in this question, that I know what I 


? 


am asking, and I know for what purpose I want it, and the 


L480 only thing you have to do is to say whether you will, when 


asked, produce it or not. 
| une | ' - ~e- ; = 
lecline to produce anything that is not connected with 
) . ‘ 
Lhis Sull 
' } | } ’ ? ; } 
(). Are you advised by your counsel not to produce these journals, 
Since the ruune O] the court, In res} ect to the Real estate \ssoecla- 


tion ? 


7 


| am not ac vised by COUnSEeIL. 

() You take the resns ibility vy ccelf of refusine ‘oduce 
: ou take the responsibility yourseil of refusing to proauce 
that journal. tt want the question put down; I want to know” 


A. I take the responsibility of declining to produce anything 
that have hot ay Cy) called upon to produce, ott ring, as | have LO 


ing that pertains to this matter in 


f ’ . . » " : 7 ; ? y : , °¢ 
Q. Do you suppose you are the judge of what pertains to this 


\Ir. Torren: Do not answer that question. 
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Mr. Hittyer: He can answer it if he pleases; my question is 


14S] The Wirness: I am certainly the judg of these books and 
accounts, and [ know what they contain. I know what per- 
tains to this suit a great deal better than the counsel does, and 
have produced a hundred things that did not pertain to it simply 
tO gratify his curlosity. 
Mr. Hittyer: That ends the exanrination until the opinion of 
the court is procured upon this question. Now, I will make out the 
) : 


papers for this purpose or submit it as I did before, 1f the counsel on 
thie other side wish to agree ‘oO if 
: . 


, ti . : — 
Mir. roy rEN: Counsel on the otner Sj rr Willi agree to nothing 


ILMSTEAD. 
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oWes them Is pald, Wil 
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If I think OF fl 
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Dear OLMSTEAD 


1} c 
’ it ’ . . ' 
bundles of paper vou 


a nn set S30) + 
he COMSITUeCTAUO 11) 
cpses> re / ae | . ~ 
IOI: Which meciud 


~*) 
abe 
If so, we should e 


davs if | am Wahbt a 
vou will see. & shall 


ut sqr. 1558, but he 


ALLE’ 
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morrow 
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Vs. 


at 12 at Brown’s office about Githally 


[et () 


‘?7 
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tI 
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ee 


take it to the school building, on the 


| : : ‘. 

Let him sign «& 
' , — 

ecole to the othee & sign & ackn. & re- 


? . F 
fh eaeh side, 


take his ackn.. & his 


— 


SS87.50. D. of R is pre- 


& S. to exe when a debt of S300 «& int. he 


] ] 
hich must be deducted. 
\\ } t+ ys lr i QO S]V 
y ‘ mF | a‘ Ji i , ‘ ) al 
. rin } 
morrow or Tuesday 
? ry») ?* cy é 
; i i a= 
| 
Reneues 


rT ye if 


proba 


NX 


1] a wait , Ds a ee oe 
hVOoUuUTH Were KING e@ 


may yet be revived. 


, . 1] (3 . 
burchell] (Pure 


143.93 eom’ns 
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S10) advanced Cr. as 


f 4] > | ‘ ' if at a . i tT) %« =~ ee. 
nL Liat e) 4 Is ail mana: GALISU LI’ Various 
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nough to send me 


| 1? ’ | 
hell’s deed) was to be 


[ am sorry to hear 
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our purchases, & I will return for a few 


f 
| 
LO] 


} 
A 


‘ 
Sat 
Vg 


roiling on west. | 


ee 


remain here until 


have changed hotels, 


the last of next —. 


| 
We are very well & enjoy our bathing every dav. The hotels ar 


not full. 


Regards to kilboun 


Truly yours, 
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1488 Exuibit J. F. O. No. 4. W.T.S. C. 

Price. Date. No. of feet. Per foot. 
[PER GO ncnsinncc. GEO00 eb. 9, ’8] 2,009.78 977)5¢. 
N. H. Ave., 47 1.000 Web 12. 1.905.295 S29 
Serer oe 1.425 Apr. 26 1.900 75e. 
1? ee nee, : 1,425 a 1.900 75e 
14 sal eaiee ts 1489 US Zé, 1 986.64 risy 
1S cccvecansonnas; GOGF GS | ay -Zo. 4,451.82 1.50 
ae een 1.330 June 13, 1.900 TO0e. 
TOP atm eucdimimwctwucat see July 1, 2059.78 House. 
11 to 46, both ine... 11,574 138 . 2D, 12,185.30 
a ee 5.312 50 7 LP?50 125 
a ree ME er Oct. 15. 1.900 90) 
DD aise eno tieiad titan | Nov. 26, 2059.78 
TE eal ie ieee eel Dee. 25, 2 059.78 
a) | Jan. 23, 82 1.750.000 } 
ae | “ KS 1 750.00 ¢ House. 
BD. DB cnceciimuacat S010 Feb. 9. ’8? $900.00 1.95 


(Here follows diagram marked page 1489.) 
1490 EXHIBIT J. F. O. No. 5. W. T. 8S. C 
Book 11, page 22. 
Thomas Young to Washington Corporation, Dr. 


l‘o all installment of tax for curbing and paving footway_ $2,054 10 
l’o interest at ten per cent. from Nov. 17, 1871, to —_— 


Square 156. lots 1 to 12. ine. 
Received payment, — —— _ (‘gllector. 


149] ExHisit J. F. O. No. 6. W. T. S. C 


wi (). Do the hooks of the firim show all purchases and sales of 
real estate on firm account? 

A. Yes, sir: since 1871. There aretwo real estate accounts on the 
firm books. To facilitate keeping the accounts and to seperate the 
commission account from our speculative account we had an ae- 
count which was ealled the “ Kilbourn, Latta & Olmstead account.” 
That comprised all the speculations of the firm, with the exception 
of a rather small account called the “bond account.” Then the 
property that did not go into the firm, but which Kilbourn & Latta 


BOG HALLET KILBOURN ET AL. YS. 


bought outside these two pieces, was entered on the books under the 
title of J. M. Latta & Hallet Kilbourn. 

18 Q. Have you the books here ? 

A. Yes, sir. 


19 Q. Please state from the books what real estate was purchased 
by the firm during its existence and what sold. : 
: ‘ | | 

A. | heave a memorandum made from the books. from whieh |] 
read We made purchases as follows: 


1492 
1871. Cash. 
June 15. West 20 ft. of lot 5, sqr. 157.---..-_-.--___- 564 00 
ee. TOG Si, ORE. BOE kas ie wwii de wasscnrccune 1.188 60 
Sept 8. 280 acres of land in Wisconsin. ~~ ____.__- 910 00 
a i a TI MIN aac ube: ids mab tetris cine bonnie BON ON 
. 28. West 205 it. of lot 21, sqr. 108... ....... ae 1.035 25 
1872. 
May 9 Lot 10, sqr. I Se a ea 2095 80 
ee a ae | ee ee 907 10 
z . 1D) A ek oasis ei itech al ls nc aes aii iceaiccitie 1000 OO 
pV: TI AR MII aps: cage ahs ll acaslen wisest 5.000 00 
me a re ee 2600 00 
n 31. Sublots 12 to 48, inclusive, sqr. Pe S355 38 
POG Te ee Be Be kccm dw dk cen twecenmnnweaie niin 1 O00 
” a 1.600 
July i 2 tie alta ne Mi Se ee a aa 1 200 
ol Beet Se 00 66, O6.. LBB iisncenccmcncsnw sane QV) 
Oct | Sublots i & 8. sq Ra et ny eee 1391 25 
2? 400) 


Nov. 23. Sublot OY. Sq. | ae eee ee 
» 


May 20. We bought, in connection with the Real Estate 
| Association, sublots 4, 6, of 89, A B, 12, 13, 
14,15, 16, sqr. 242, we taking sublots B, 12, 
15, 14, 15, & 16 at about... -.....-... 40,492 
15. Sublots F & part of 3,sqr. 280 (the N-St. house) 16,500 


April 29, Part of lot 1, sqr. 70 PRE ee ae SIU ee ne eae ZOOL da 
1874. 

Jan’y 26. 295 acres land in Indlana________ .____.___. 2 Qd50 

1495 Oct. 14,1872, we bought at tax sale sublot 60, in sqr. 182, for 


which we did not get a deed until Feb’y 28, 1875; that cost 


us S200. 
December 8, 1875, we bought Judge MacArthur’s interest in the 
. fo. A. for $5,000. Dee. 19, 1874, we bought Young’s interest for 


$5,000. November 6, 1875, we bought the Jay Cooke & Co. interest 


for $40,000. 
Nov. 8, 1875, we bought Parker & Belknap’s interests for $7,000 
each, $14,000. . 
That, | believe, comprises ali the real estate bought. 
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1494 Exarpit J. F.O. No. 7. W.T.S.C. 


21 Q. Please examine the paper marked J. F. O. No. 1 and state 
what it is, by whom it was made out, and the circumstances under 
which 1t was made out. 

A. This paper was made out by Mr. John Bull. It says: “State- 
ment showing the properties held in trust by the several members 
of the firm of Kilbourn & Latta, for whom held, and in what pro- 
portions, April 12th, 1873.” It was made out a few days prior to 
Mr. Latta’s voing LO Hurope. He held a large amount of property 
as trustee, without any declaration of trust having been given. Mr. 
Kilbourn held some property as trustee, and | held the property of 
the firm absolutely. Mr. Latta held some property absolutely, also. 
This paper gives the square and number of lots, by whom held, for 
whom held, and the proportion ot cust (] Le trusts. It is signed by 
James M. Latta, Hallet Kilbourn, and John F. Olmstead. I think 
three copies were made, one for each member of the firm. I think 
the idea of 1t was to have something in writing to show, in case any 
accident happened. 

Mir. Mattingly offers in evidence ad COPY of the above-named paper, 
marked J. F. O. No. 1), which is as follows: 
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“22 Q. Please explain 
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tions on Exhibit J. F. O. No. 1. 


A. The marks o1 
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Mr. David 
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n the proportion of the interest of eacl 
j 
4 ) 4 , ' 
: i ‘ ; +} *) 
\ hie purehnases QO} real . a citt bp\ Liif Prin 
. , 
. , ’ 
. , ¢ - ? ha ’ sy? t ' 
property uauccoun Pg DEE ii td), VW i} Ctl Was KT) Wi he iN i 
- 1} a 7. ‘ ] + } ¢ eu? he ’ ] f 4] . 
WV ()lmstead. and + Salis hci Were trigiti¢ ()i tila [>] 1) 
} } } ] | 
‘ ‘ . j 4 + 4 + . ‘ . 7 a ? 4 va : 7 ‘ 
rered to the ered Ol bhab at Lt) ene bab AC 1tit VW 
| , } ' 
’ " | ; : 
AS Ali othe} ecounts were at the end of eae PAT [ 
1 —-_ | 7 ? } 4 } ; 
is,o thev were bDaianeed and charged or credited to th 
. ‘ ™" »¢ : ; j 
Tii¢ moers if) propor (Jil LO ii | I'é Spe rive rycen e Sts. i 
ad AY . — , . \y 7 \V / 
Loo? Exuipir d. bk. O. No. 10. \ LS. | 
-~ oe (3 Tle makes some statements 1h recard to a pro 
‘ i 
| , Y ] } } } 
: ' . , » $f ‘ -eare * . ’ he oa 8% = 
ii ne Would pay the amount you said Was due tosunder! 
71 FO en 38 evens Will v 
ver (bpelng $2.4 10.0 ~ Vou Would Cali Ii Sgual ii Ve 
« . _ 


*;, 


ere is about that 


rornts Aris] 


‘ 


S40. 000. an 


bourn Lat 
CTL\ were f 


as Dalal 
’ 

t} ry iL” Ty 
eeen, Li }) 
oe ne 

' , 
bitil dit] 
nd 
~ tat os 
, +f . ; 
AJIS Ion tH 
‘ 


eS a ee 


Ne ee ee Pee . 


612 HALLETT KILBOURN ET AL.-VS. 

A. He stated that L said that if he would pay the $2,715 98, which 
| thought was the amount due to Sunderland &«& Hillyer (relying on 
his statement of the amount that be had received from Stearns & 
Thyson As belne . 
states, and I sav that it is a damned. lie. | never made any such 

| 


spatement or Proposi Ol}. never nfade any proposition whatever 


to settle with him.” 
1503 ixuinit J. F. O. No. 1l. W. T. 8S. C 


96 Q. You remember an investigation which took place touching 
what was known as the Real I[cstate Pool. The Investigation Was 
made, by or through a joint committee of the two Houses of Con- 
gress, in 1874, [ think. Were you present and did you have the 
testimony of Mr. Latta (who is the defendant in this case) before 
that investigati 

A. I did. I heard the whole of it. 

a CJ. Do Vou know what he stated as to his knowledge of the 
persolis who constituted what was called the Real estate Association 
or the Real Estate Pool? If so, state what he said. 

(Question objected to by defendant’s counsel as immaterial and 
irrelevant 

A. I think he stated in answer to Judge Wilson—of course the 
evidence is In print—that he did not know a single person connected 
with the Real Estate Association or Real Estate Pool, so called. 


(' Ybyected to by counsel for the defendant for the reason above.) 


JS Q. That answer was In response to a question by whom ? 

A. I think it was in response to a question by Judge Wilson, 
though Tam not positive about that. The reeord wil! show. 

09 Q. What have vou to say as to the truthfulness of that answer 
Which he made touching his knowledge of the persons constituting 
the Real Estate Association ? 


((Juestion objected tO by \Ir. Wilson because Immaterial 
L504 and irrelevant and as not be ing calculated to elicit any in- 
formation that 1s in any wav re levant to this ese. ) 


A. | say that that answer was false—that he did know, because 
he had more than a year before that signed two declarations of trust, 
which were signed also by the beneficiaries under that trust, copies 


9 — + , ; ae y andl @ Y: 
of which deelarations are in evidence in case No. 59?1. 


(Answer objected to by Mr. Wilson for the reason that the same 
Is wholly irrelevant LO this ease an | is not the best evidence _) 


true), [ would call it square. That is what he 


Aa NRRL TAY, 


mempntercmenen = 


Pi PAR OMG me TN 
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1505 EXHIBIT J. F.O. No. 12. W.T.S. C. 


DR. Hallet Nilbourn, Trustee CR. 


ii 
Aug. 2] To folio 99 ; $3,055 () Aug. 3] By folio 99 $2 292 (H) 
Ik OO Sept i «102 783 00 
Sept IS 66h KOT 16,402 95 | ae. t157T 52 
LOS 5 00 18 LO7 12.299 OO 
19 7 25 OO 2 110 9,006 50 
Is Tr 107 17 50) -— Oct o ~ <e Bee ei 13,833 50 
19 6 LQ) 5 OO } 115 92,000 OO 
25 4 110 6.675 40 2) Ss in 5OO O00 
5 00 24 = = Tae 7,288 10 
() ) ‘ 113 70 OO Zi “ " 125 ~,6660 70 
{ ' 114 65.748 OO O1 ‘ ws 129 2 00 
115 rom Nov. 6 “ 43] 900 00 
F ToT 116 54 00 7 4 ‘ 133 H.Oll O4 
i? 11% lo Oo ” 6,011 O04 
pve 15297 70 +) 140) S00 OO 
OT 6 DS 3'555 60 Dee. 30. « 155 x) 00 
$i) IS 2 


[> Av 150 144 5 
a ley] By. 
Zi 12 y yf) 
2] Lod Rie () 
i) ‘ lod OO SO 
w+) 


M’ch 12 he 180 24 50 


LS 1s ~~ } 

Lp Z so a IS7 G10 OO 

) 1S ] ti] 

Reb LOO OW) 

12 i é 192. iO OO 

2] 195 172 50 
$117,151 98 S117,181 98 
May ’ 207 $90,429 90 May 27. By folio 207 $90.429 90 


1506 exuHipir S. Aanp H. No. 1. W.T.S. C. 


W asHInGtTon, D. C., Sept. 10, 1878 
ae Ci ived of Kilbourn W Olmstead. on account of the late firt of 
Kilbourn & Latta. two thousand seven hundred and fifteen dollars 


and fiftv-eight cents ($2,715.08). 


SUNDERLAND & HILLYER 
THOs. SUNDERLAND. 


1507 ExHibit J. F. O. No. 18. W.T.S.C 
Copy. 
Contract. 


agreement witnesseth that we, Thomas Sunderland and Cur- 


614 


MALLET KILBOURN 


Dy 


r Vs. 


D. C., to attend to the revision of special assessment against our 


property in said city of Washington, : 
compensation for his services ten per ¢ 


rections. or drawbacks on any of sald Pp 


of interest ech; 


' i 


Krased in origina! 


roed Ot} said ~ 


ind hereby agree to give as 
‘entum of all allowance, 
roperty, and ten per centum 


t)i- 


pecial assessment, 


of any rebat irg 
(Signed) THOMAS SUNDERLAND. 
e C. J. HILLYER, 
Per THOMAS SUNDERLAND 
In peneil: “July 6, 1878 
(See table 
L509 MXHIBIT J. F. O. No. 14. W. T. 8S. C 
Amounts Due by Sunderland & Hillye yr During the Year 1875. 
P ith te, $17,000, due May 17. 1873 $1,700 00 P'd. 
Int. on same, 6 mo... 7 595 OO P'd. 
Square Lob [nt on $15,000 for 1 year, 7 due Oct. 2, 187: G10 00 
S15 000 ri 210 00 
HOO timo, 7 225 il) 
Prin pa f last note. . 200 OM) 
Int n S7.000 for 6 mos... 7 945 OO 
1 OOO t} 1% se )10O OM 
P’t lot LO, sq. 9% 51,200 i vr. HY May 25, 1873 72 00 P’d. 
Sq PbS | S52 000 ty mos f) co y ATS O60 OO P’d. 
S15.000 () 1) y Ay S00 00 P’d. 
Prin. 2d note 5.500 00 P’d. 
Lot 17. sq 158 Int. on $4,000 mos... & 30), 120 OO P’d. 
L sys SO4,000.65, 6 ye | 1.9090 27 P’d 
Lots 27 to 49, sq. 134 Prin. of Ist not June l. 2 500 00 Pd. 
| Int. on same, 1 yeas 6%. 210 OO P’d. 
2d & 3d n tes, $7,000, | year 6% .due t7O OO P’d 
ed uat L875. 
Lots Ll to 25,s Qa 340,001 th mos.,77,dueJunes, 18 1.400 00 P'd 
Lots in sq. 15] SIS,864.75,. 6 6 { 65 94 P’d 
\V p't lot sq. Los Prin. Ist 1 SOO May 30. R00 00 P’d 
Int. on same. 1 \ mar. © ‘ os vs 1S OOO Pod 
Lot 10, sq. 15S S2.000, 6 mos.. 6 ‘y. 75 6(OO Pd 
Pt lot Zl. sq. 158 Prin. 2d note, Sept. YS. 958 31 
| Int. on same, 6 mos., 6G. . 4 £0 
Md note, S208.31, 6 mos., 6 due Ss pt tod) 
28, 1875 
Lot sq. Te Prin. of Ist note, due May 28, 1873 > 712? OO P" 
Int. onsame, 1 year, 64. due Mav 28. 1873 [62 72 Fa. 
Yd note, $27.12, 1 vr., 6%, due May 162 72 P’d 
28. 1873. 
Lots 5, 4, & 5, sq. 67 Prin. 2d note, due June 18, 1873 ca ? 961 38 P'd 
Int. on same, 1 vear, 6 due June 18. 1873 135 67 P’'d. 
1510 Lot &, sq. 158 Prin. Ist note- 
Sq. 93 Int. on $351,700, 6 mos., 6 due June 19, 1873 G51 00 P'd. 
Sq. Hb SPO.000, 6 f} v4 11. 1873 HOO OO P'd. 
‘ TL $11,445, 6 f} Mav 3. 343 88 P’d 
Sq. 156 Paid Apr. 2d, 1878, 6 mos.’ int on 3 notes 682 50 | 
$7,000, $6,500, & $6,000, @, 79 


loll 


Amounts to he Paid hy Sunde rland ra Hilly r to Jan. 1. 


Nov. 9. 


se 
Dee. ). 


THOMAS SUNDERLAND ET AL. 


EXHIBIT J. F.O. No. 15. W.T.S.C. 


On square 156_--.----- $6,727 50 
¥4 227 DO 


| RE ee 2 O00 00 


ae ee  emennrmes er 


Balanee___-.-_-. 4,727 50 


Present credit bal. of ae. 9281 3/ 
Cr. bal. after pay- 

Ing above____-. wd S7 
Lot LQ. square I 7a OO 
” 1D. ee ae 1 909 7] 
peer O60 00 
, | I a een ees 195 (}() 
Lot 17. " es send 120 OO 


Lots 11 to 25. square a 1.400 OO 
" " . | oe 565 94 
ee HOO OO 
” QS _ 951 OO 
Special taxes on lots 11. 
(12, & 13, sq. 195__---- $1,692 27 
10% int. to Nov. 138,’73_- 169 25 


Deduct er. bal. as above____-._--_.~.___--~--- 


Is74. 


15 


Amount i ane 


Amounts to he Paid by 7. Sunderland. 


(On lots ya 3. LD. ra lb. ek -170 18 
* 153 Oe QOT HO 
Special tax on lots in a 81.602 25 


te 4 . 


10% int. to Nov. 25, "73 -.---- ---- 190 15 


S60 4 4 
D0 87 
SS OSS S4 


Cee. Tt. OE Wo incu ncn anne Gwenn ae 


Amount required Ee ee ae ee 


* In red ink 


AL. 


HALLETT KILBOURN ET 


Amounts Required. 


Sunderland and Hillyer--_-----~-- SS.O85 S4 
Thos. Sunderland _. ~~... ~~ ~~~ 2165 2] 
- enn 


lf ) DA? Q5 


re 


1512 exHuipir J. F.O. No. 16. W.T.S. C. 


Staten nf Shou iny the Proportionate A mounts Belonging to Zz. Sunde rland 
i {,. J. [Tillyer, RR spectively, of thre Several Payments Made by A ne L.. 
for Ac. of Sunderland & HLillye r, from June 26, 1872, to Jan. 2 L, 7 7 


Sunderland. Hillyer. ' 
NTS BO icine nen cdncnecniacescunens Qe Ge Baas to 
(Gs 50 06 ZO, SGUATS Fi 2.2. anna nwan oman oo SY 1] 96 
ge {re rere 67 48 22 50 
Square 115 EA re eee eae et ee Sep ey ee er 8.016 25 2672 OS ’ 


Lot tI SND netic statherin eile carn 318 Sod 

GRITS BOO sniccnec cena: patie g 1974 12 . 1,658 04 f 

Lots 27 to 49, square 134 --.---~- Pe en 3,120 25 1,040 25 } 
et § Ghee ‘ a 1.645 O9 


FS 1 da88 94 0929 bod 
We WE 106 D, PRO B06 oii sccnwe 647 62 215 88 “2 
Se ee SD RA iinet cenmacen: nie mwa aide LSS 36 62 79 
W. 25 ft. of lot 21, square 158__._-.-_.-_-- 439 36 146 45 ) 
Lot 3, I re ttind dn ote ek eininiinaikdinniiien 2190 71 400 23 
GE 8, Sy GE Dy DOUNEC GE 6 ocnimicniiwentmmnn 3,094 19 1,198 O06 
Lot 8, square 108 -__- a ae ee ee ee lv 44 oD $] 
Square a SO cleo 951 OO 951 OO 
- EN ee Te eR ee eT ee ny eT 600 OO 600 OO 


General expenses, not ch’g’ble to any partic- 
kik sire ip: is osha seh cillastitad es ccna canines aadeia 164 438 o4 8] 


60,185 56 21,078 67 


Payments by T. Sunderland. 


be Hy |” Re ene eee eee eee nag ene ee oiniiele 10,000 OO 


P= <)> 
baa 
me <> 
io 


a 4AT1 99 4 
en ee ee eee ee 
es. SRT ee eee Ne Fe — 11.000 00 
a a al a al a i la 5.000 OO 
ah Ea ai eee eee marine Or mee ne 10,000 00 


OR EEE EDEL LLANE Ee 
Dee. 5 5.000 00 


sc I I el 


62.214 


THOMAS SUNDERLAND ET AL. 617 


Payments by C. J. Hillyer. 


fy el” een ee Se ey Se ee S6.000 OO 


oe A a ee eT a er eT 
ef ee ee 
COED as denna mscncnsisinbniaptamibmatndi ead «nn 


20.398 75d 
15138 ExHIBIT J. F.O. No. 17. W.T.S. C. 


| Amount Pd {o January D4 1S74. mn the Several Properties of Sunde T- 
land & Hillyer by Kilbourn & Latta. 


, a ee eae Sa ae 
Lots 18 to 25, inel., square 97 -p’d in full. aerate called “4112 (): 
| .. 3. Ere Z 
MONI BT i scisen sinha scents aca ps sien dactenhleaallagtioka ts aren 30,712 8: 
; a ee ee ne 
I TE ccttnitetk ential enti aninniaaeiaaai 20 
t Lots 27 bo:-OP, WE, GRID FB Sitttnnicmaanie 8.095 15 
i. 2? , cis ced sci isan dail tepimetitel ile bac healiae 19, 

All of sq. 15] except 1 to 16 & 20, 21, 22, 20, & 26.--. ri 

WwW. pt lot 9. Sq. Los. ik acetic asciaceahicchat tale De alates ca tcl — 2 

» in A TAO nities hisaite ancnieeenaaien 2 
W. 25 ft. of lot 21, OGRE: BID dienceiimnanien baie l, 
4 

7 

2 

> 


seem 
- 

| . 
ss 
tet 
ween 


oe 
~ 
te 
ee 
~ 
ee 
~ * 
ee 


Lae Fi, IG Te iacsie che nddtninincesntimsiscannbaicatimapiaagoain 
Lots 3, 4, & 5, square 67, p’d in full------------. .--- 
Lot 5, square | a Tee aay Oe ae eT i: sical aaceii ds 
Square 93 ....-...- a en ee ee 


*¢ 


ae a ae 


113 (assumed by Ww. M. RET SE 4.520 47 


Sa a eel Lem i Cok RE Ee ee hy ee = 
KE. & O. E. 


The last property in above list (Sq. 113) has been sold to W. M. 
Stewart, who assumes the deferred payments. 


78—188 


Lots 2 
-_ 
| ; 
a - 
Lu 17 
- f W 
W Lf. 
< 126 
i 
P’t lot 
Lots Y 
. = 
' 

Lot 1, 
Lots 1, 
176 
Wee. 
.. }F 
Q # 
Let 1 


" | 

| 

i 

SQ 
A « 

14) 

67 
‘ 

| 

+) 

lots 


HALLET 


Amounts [ate hy 


Thos 


KILBOURN ET AL. 


EF. O. No.18. W 


A} ‘ 7 
Int. « . (Mm) 6 ( due 
Nia ia 
Ww if PSY OS, ON ri 
itis Miu ri 
Pris 8 notes, 3270 ea qd 
J a. aa 
nm sn :.'% h Y%, aus 
J 2 ri 
HY) 4 f note e June 29 
lt I I yea ‘ d 
J } 
13.14 Prin. Ist. Aug. 3, ’79 
8 ft f f dure 


Prit note, d J ee 
1} rie ) WHOS ri 
11 SM CM). 6) 1 < 
fi 
Prin. note, due Sept. 4, 184 
L1 I me, | year, (; %, due 
Se} 1, IS75 
1] 6. & i SO OOO. 6 } < i} ciulé 
J 6, 1S% 
y- ly t 1 due Jan’yv 29, '74 
Int & mos.. § G%.d 
July 7 
Int I “fi . t) itvSs , Lif 
J Qh 4 
Int cm S2 250, | 
suly 29, *7 
lL) < . Ss Vo, b&b Mos 
29, °44 
& 4, s ¥ ls due Jan. 24 
K«& F,s 74 
Int ) same, ob n au 
oJ 94. 73 
ly san m 6 GF, due 
Jat 4 
Int. or 1 & 3d notes, due July 
24,74 
Int. on 2d & 3d tes, due Jat 
4. 44 
Ist puavme! due .J 14, °; 
Int. July 14, °73 | 
Q? n 2 te of $2,250 
In red in} 


T. 8. 


1 OO) OO 


Rid 44 


04 OO] 


R (MM) 


“hae 


wd OO} 
0) OO) 


OH; of 
6, oO 
6 0) 
67 30) 


+) { 
mm & ~ , 
43™ rf 
am & , 


Sunde rland tn Feb. :. 1S, 4. 


. 
~ 


O60 OO nd. 


VRO OO nd. 


“Pid OM) 


580 OO pa 


rym OO 


109 18 pd. 


A 


O97 SO 
Lo2 OO pd. 
75 OO 
35 OO 


» 
, THOMAS SUNDERLAND ET AL. 619 
Lolo ExaAiBit J. F.O. No. 19. W.T.S. C. 
° lauxes of All kinds Aq the Prope rty of Sunderland and Hillyer [e- 
MANNING Unpaid March 7, é4. 
: z 
in = . = oe 
; baton ve Ss 
On what property. os ican S =-9 
~ tL f == 
Lots in square 66- ya . eee 1.6038 92 
cae: ' O7 lwo 16 |... ae Yom b- 
” OS _. A509] oo 1 ol6 (5 1.( Lh 76 
7 93 OO 216 57 sOH 3? y6 44 
11s. 712 96 La23 839 1512 79 S50 GS 
- | 4 yAlhe it} 5 iV 
Lol- T0666 ae 2.5070 14 
bad. : @ » so - > O67 16 
Tob 1805 76 ao 3616 0S 
158. IY YA 2 OSH OO 657 SS 
—— 195... 760 388 emeicweie) Jatee Oe 958 70 
Total___- 7.410 S84 $342 59 17,180 40 1165 82 
Recapitulation. 
ee ae ee ace Ee 
Special Imp. a a een eee ~ 8.5642 99 
Sewer Le oe ear ee ee ee ee _.. 1/.180 40 
ee | 
ry ‘ cy Pd 
Oo) —_———— he ea on a Pee _. 94.099 {)-) 
GENTLEMEN: The general tax, $7,410.84, can remain without pen- 
alty until June 30th, 74, after which certificates are issued and sold 
: against each lot as taxed. ‘The water-main and fire-plug tax, 


$1,165.82, is payablein fourannual installments. The first was 
1516 due Nov.., LS75. No penalty attaches for hnon-payinent except 
6% interest. 

The Board of Public Works are issuing certificates against property 
on which bills have been rendered for special improvement and 
general sewer, which will date back to September, 773, in most cases 
and bear interest at LO% perannum. After the certificates are issued 
the tax must be paid 1n) cash, with interest If pald before the cer- 
tificates are out you can pay in impt & sewer bonds, which can be 


Decl te earn nb aa 7 Sa) tp Bie Bait SD Meth Sirmleks 


can save 20% 
Very resp’y, 


(Signed) 


ILALLET 


and interest from 


bought now at about 20% less than par, and no interest; hence you 
yy prompt payment. 


KILBOURN & LATTA. 


Taxes of All Kinds Against the Property of Thomas Sunderland 


(General tax. 
Special Imp. tax 


Water main «& fire 


‘Total - 


, > « ’ ~s 
Remaining Unpaid 


~I-1 MH pow 
D~1-1-1 151 


— 


EXHIBIT JJ. 


Amounts to be Paid 


a 


June 
| iT . 


March 7, 18/4. 


} AS 
o> 34 
7 $l 
7 65 
1 48 
o 41 


fire plug. 


Water main «& 


516 36 


GS5 OD 


951 OO 
951 OO 


BOO OO 


HOO OO 


7.000 00 


O00 
00 


245 
245 


Sunderland ra Hillyer for the Year 1874. 


1902 OO 


1.200 OO 


THOMAS SUNDERLAND ET AL. 62 


Cl 0h) eb aeinbetinne Oct. 2, 1874, prin. -. 6,000 00 
| ae See ete °10 00 
- Ff * Oa 
" , as oF ee 910 OO 
6 > « eit 910 00 
— 15.730 00 
W. 25 ft., lot 21, sq. Mar. 28, “ o, - saaaibeiedl i 7o 
158. | 
Sept. 25, we prin. a 208 3] 
OS® int... . 44d 
Mio §] 
Lot 10, Sq. 158....... May v, ¥s ar . io O00 
Nov . * waa 79 00 
150 OO 
P’t lot 10. Sq. = May y +99 . prin. -- 1.200 OO 
” " | 72 00 
1.272 00 
ae | | ee eee 7 2 a 960 00 
Nov. 25. * Pe 960 OO 
— 1] 920 00 
May oO. “s prin. ~_. 6500 00 
. . Int. .- 195 00 
——$————  § 695 00 
L006 17, 08: 108 scann . ‘prin. £000 00 
1 a nee 120 00 
| — 4.120 00 
W. pt lot 3, Sq. 158 —- 7 - ™ prin. = SOO OO 
7 i re a 46H OO 
896 OO 
Amount carried over____________ 34.158 8] 
Amount brought forward —_ ~~ -- 34,158 8] 
1519 Square 155... May 24, ’74, int..-.._- 1,909 27 
Nov. 24,’74, “ .-.... 1,909 27 
3.818 54 
Lots 27 to 49,sq.134__ June 1,’74, prin. ---. 3,500 00 
“ é' ae 10 OO j 
. ire gre 210 OO 
— 3,920 00 
Lots 11 to 20, Sq. 195- x, 2 ee ll | 
Dec. 3, ee 


eS 


Lots in square lol_-- June 4, “ “ ..._.. 565 94 


Dec. a 4% teh 565 94 

, 1,131 88 

Lot 3, square 108_-.. May 28, “ prin. ---- 2.412 00 | 
Seon 20 44 


Lot 8, square 108--_. June 1,74, prin. ---. 1,000 00 


” . Siwaeson 120 00 


22 MALLET KILBOURN ET AL. VS. 


1, 74, prin. ---- 1,000 OO 


Lot 5, square 158. 
- 120 O00 


June 


2240 OO 


SES See SENSE 


91.106 


Dr. bal. of Thos. Sunderland’s ac. on books of 
kK. & L. Mareh 7, 1874-- 
Cr. bal. of Sunderland & H. ac. on books of K. 


© in BERTON. 1, B60 Sine dccnnen 


ee re ae 


2? OOS AS 


—_—— i i am ati, tan 


Dr. bal. of combined acs...-__.______-_- 


— - —— -— — we ee ee ee ee ee 


| 464 


7 


ts 


<r ce amen es = 


Total amount to be paid ~_.. 


1520 EXHIBIT J. F. O. No. 21. W. T. S. C 


I2.D70 1 


~~ 


+> 
ede? 


17. C. J. Hillyer -----_____- 


Amounts Paid for Sunderland & Hillyer Since June 26, 1872, the Dat 
of Their Last Settlement. 
Square 156 —------. Je -nonee 00,166 18 9541 54 28,624.64 
Lots 18 to 20, square 97 ...----..- 17 So 11 96 35 &9 
ee ey I OE ose eitih hs wns 89 98 292 49 67 49 
Square | eres wacuneun 105086 Sa 2672 08 S.016 25 
lot 17, square Ng see Teme APD 13 106 2S O18 8d 
BOUETS IGG. ce wcsinwnennescn-.. GEE 15 1855 1974 1] 
Lots 17 to 49, square lo4t—_.--. 4,161 00 1,040 25 8190 75 
Lots 11 to 2d, square 195D_- ~. 6580 37 1.645 O09 1935 2S 
8) re 2,118 59 529 65 LoSs 94 
WV. pt lot 9. square | ae J SHo ov 215 88 647 62 
Lot 10, square 158 .--...-_------- 326 15 81 54 244 6] 
wat Bi* square | eee OSD S] 146 45 oO ob 
Lot 3, square 1oS ~~~ re = 730 24 2,190 70 
Lots 3, 4,9, square 67 | liad 1192 25 L1I9S O06 ooo+ 19 
Lot 8, square 158 whit aie: deinastiliants 23 29 » 8] lv 44 
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1581 Duistrricr or CoLuMpPIA. 8s: 


Il, Wm. T. S. Curtis, a notary publie in and for said District, 
do hereby certify that I,as a notary public and pursuant to au- 


thority conferred upon me by a commission of the eireult court of 


the district of Indiana, J did begin té@take the deposition of John F. 
Olmstead in the ease of Thomas Sunderland vs. James M. Latta, 
pending in said circuit court, on behalf of defendant Latta; but dur- 
ing the continuance of said examination it was stipulated and agreed 
between counsel for the respective parties that the above-mentioned 
case be consolidated with the case of Sunderland & Hillyer vs. Kil- 
bourn & Olmstead, pending in the supreme court of District of 
Columbia; that, in pursuance of said consolidation, | was appointed 
special examiner in said consolidated case of Sunderland & Hillyer 
vs. Kilbourn, Latta and Olmstead, No. 7764, equity, and that, as said 
examiner, I did cause the said Olmstead to appear before me at the 
times and places in said deposition specified, and his deposition, after 
he was duly sworn, was taken down stenographically in my pres- 
ence, and, after being reduced to writing, was by him signed in my 
presence. Said examination was made in the presence of counsel 

for the respective parties, as will appear by reference to 
1532 said deposition. 

[ do further certify that I am not of counsel for either 
party, nor am [| interested in the final result of the case, nor am | 
related in any degree to any of the parties. 

My fee for taking this deposition and also the rest of testimony 
for the defence in this case is $3863.00, which has been paid by the 
defendants, and is just and reasonable. 

WM. TT. S. CURTIS, Lxaminer. 


1933 Slatement of Gre neral Taxes un Sq’s Nos. 66, 93. 115, 155, 156, 
and 195 from 1872-3 to 1876-77. Filed Dec. 23,1882. &. J. 
Meigs, Clerk. 
1534 1872-'75. 
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G54 HALLET KILBOURN ET AU. VS. 


Nov. 18, 1882. 


bd , Cc . ] ya } . 
THOMAS SUNDERLAND, a witness on behalf of the complainants, 


recalled. 


) 

cy} ] - : . ' , | ‘ | 

21 @. (Handing witness a paper.) 1 show you a letter date 

‘ i 7 S 

: °) , 7 .) — >cu8t 2 . 4 . Ie 6) »} ‘ "a Ky] 
August Z, i8¢2,. nddressed to yoursell at San rane:sco, signers \ll- 
bourn & Latta. [will ask y y whet! . | that 
HNOUrh «a ita Vlil ASK VOU »>SuaV WIié er you recelyveé Liat 

. Me 
letter and whose stonatu It Is 

\ (Atte CNaAMLnInY | received Linat 1ettel it is \I; ilta S SIg- 


Mir. WILson: Ob to b nsel for the defendant for the 
reason that the same ts bimaterial, bas no re lation to the property 
In question and is notr utting testimony, and, if testimony 

lo74+ at all. should have been offered in ehief 


he paper Was Ollered 1n evidence and Is here LO attached. marked 


872 (handing witness paper); was that received by yot 

A. (After examining.) It was 

pai ). At about thie time lt purports LO have be Cll W ritte nr 

as presume so thoug | do not remember the date of its 1 
Celt I CAnwnotL UTX a if 

26 Q. So faa vou know, there was nothing unusual in the time 
of thr receipt O 


25 Q. State Whether that is the letter received by you (handing 
letter to witness . 

A. This letter was re ved by me about Juni: ») 1874 

29 @. In whose handwriting is the signature to that letter? 


A. | \oa bn exXaminll lam inclined to think that it was 


om ii 4 PIN at i 
“te ae ? ; 7% ? \ ; ] 
Bye thy 10 } i 1] \ i NI) i | | il Wis Ole (>T Lie obrner 
‘) . " . 
tea ce ti “Shan : 1¢ . | . : sal } 
St mitture OF elther W1ibOUrhn Or Latta 


A. Yes. sir: NKiibourn” looks to have been written bv him. and 


THOMAS SU 


Mr. Hittyer: I offer this 3 


NDERLAND KET AL. 605 


bn evidence 


Mr. WILSON: Objected to for the reason viven above. 


The paper was offered in ey 


1. @ 2. 


(By Mr. HILLYER 


9 yy] : 
> | () I Will ASK YoU also to 


. 4 Sea ; ] ‘Lad 
menee and Is at reto atlac hed. marked 


4 
} } ‘) C) ] 
dated July 13. 1SS2. and state whether it was reeeived by vou and 
| | 
Whose handwriting Lone slgnature ~ 
A. (After examining.) I think that is Mr. Kilbourn’s signature 
SP F 4s + .* ‘ " - eri eis ; ‘ } ‘es * ‘ : 
oe | If the Signature Was arer Written by Kilbourn i?) \ WhO Wis 
it written 7? 
\ By | iT t 3} ()] ‘ (>? thie ner 
30 Q. Did vou receive that letter at about the time it is dated 
\. | have no distinet recollection of the time of sre 
Mr. HIL_LyYErR l wi offer it in evide ( 
bho76 NI r. Wirrson ()}y svaau i te) TO! man reHSOT) Vt) ‘ 
—- . ) . " , , 
[he paper was offered in evidence and Is hereto attached, marked 
“Exhibit T. S., No. 26. 
5 | 
By Mr. HIttyer 
PQ, oe 
040). About what time in the summer of 15/2 did you leave 
Washington, Mr. Sunderland ? 
: t 
\. Lleft bere either in the latter part of Juneor Ist of July | ean 


1} 3¢ Axe | >? 
only recali 1t OY Having been 


. , ? . 
. } 4 ¢ . . «® ° 
[ nad veen there a fTew davs be 


A. san lraneiseo 
ot) (). 


} | ] > 
Do vou remember how iong vou were there 


\ ] , \ \ = | + | | ‘ :' 

fas Was lll WeW Ok, LOK, AVOUL A WeeK 

= | ? ; } a . 

» | () Do vou remember how Ole OU Tel l i } 4 I) iy ll- 

+); 
( 7 (>) 
] ] 4 .7 
\ | | 11} an i (>T) | } (*¢)f1% 1} % ra - } 1} i1@ 
, ’ * —_ » 
¢ + } , | ~ 3 j . 

UUasun i pb LID Ia Wn L044, eae [ Patt bie] 

> ) , ‘ P 

S () Lr c> =e OTT I's 1¢ ( \ | [ \ it}? 1} ¢ | } ‘ | fii 

' j ) 
LT) ~ prorat 
4,1 
} ' ¢ 
\ hev were received by me \ | Was O! i) Oust, GUPrING 
ey) ? | +; ry) | 
mV AvUSELIC ii Qh] e>r'¢ “wa 
; . ] AY Liles 
, | 

i ( rOsSS-¢ X LeyII1 oi bX 7 ii 6 \ I i ~ 

at l 7?) +] ‘ T 7, , ¥ + | iry> ‘ ’ , , 

) } e4re were Vo) (>t) Liha COas!| (jul » E i eeee YQ) ii©@ii- 
LION 

] ? ] x ; 
> « . 

A. | Was a Los AY iF { it’s LWo tJ i Lf} y WECKS Pala A Y iSict tO 
the gvevsers | Suppose Was gone tWo Week poss \ 
x. s | 


, 


+() J. \ny place ejse ? 
A. had 
part of the time. 


—— 


A. Twenty-one miles. 


] } : 
bad a place near the to 
s 


ahncrsco 


11 Q. How far from San Ir; 


A. Well. I think I must have been there over a month, but I was 


7{? 4 i *) 
iy ri ld} I Ue f : £7 reeaA 
\ A 
, ’ 
‘. No: I eannot | was not atl piace else 
| 
} 4 =) 1 , * } } 
\diourned to m Mlonday, mber ZU, 1852, at 4 0 Clock 
T). Th 
| 
r\ ry4 | prt ’ . 
ys # 2s DL Is, Lire dace 
ieee " ' AY } 9 1 ) 
| rid \\ - ~ ON 1) { LVOVEN LOE ZU ras 
} } | 
, t '% - = aq ‘3% ’ ‘ t ’ ’ a in 
[laving met pursua ljournment,and the examiner having an 
\ } + | , ] 
nounced lysat ‘ \\ {*¢)T ) Tie presen ayer LL Sé r t his det ’ ron 
’ } | ] ) . 4 | 
. " ‘ , ; ‘ Thr . ; ‘ Wate 14 + | 
¢- he hh w hie i < eLbid 1a . °C] ee { WaiS Ullal { O COMMUNICA L yy a2tlad 
7 ry.’ ' } } } } | 
; em, . Ts ; r , + } 
Mr. ‘lotten, 11 ) ) » was recalled on behalf of thie 
} , f ; ' ; ' ? t } ] ’ ] rT 
\ } | } ? a ’ » j ’ | 
plalntilds ‘ ae Lis 4 ( } yy \ Sel LO] Lil Celrehaal LS, 
r s% ’ 
testined as follows 
: \ a 
‘ ,* | 
3 \ \I I tn Yh} 
7a \V I , ¥ ’ , ort | 7 tt ’ }] Qy ‘ t ’ [) 
| } } r 4 ‘ ‘ ? » 
iY ) i i ‘ tr ‘fe i » | }(] ' N 9} nf 
> | TQ’7S8) ’ ’ ' 7 t t+ ’ § ¢ . + % | 1?» 4 ' 
eenivel LOGS, Mme LrPabtisier tO VOU flis bLeTes 
. haa 
¥ , 7 ’ , ’ 
\ | if real ci2 ‘ ‘ Valo i \\ So eae POST CL l {) Gail Is Ti’ mL 
| | i j ] . e } ; 4 | 
ci ce eeCa | % es il id | Ci tii Mavi J i.) i Litt Dro] e 
o 
' . ; 
' " 'y f ? ; , 
‘ r\ -{)}]s righ f } \\ } ii 1) pert ti | ‘ wee 1 y¢) Lert 
} t } 4 ? ? 7 ] 
) ‘ 4 ‘ , ’ yy ™ Ff ? ) O?} ‘ 5° o 
alii AlSO UT) PPL y Vail eete f1} " i nad Pp bid ( i 1) 
‘ s 


(). The writing that 4 received from Mr. Stewart 1s in form a 

simple bill of sal n ili your Interest for a certain amount 
O} riotlie ‘ 
1579 A. All his interest 
tS UJ \ lis interest fora certain amount of mone\ Does 

that Writln®e \ i “ iif Wot Olt the unde Stana mw OFTr ad} ney 
between Vou j ( Nha stewart 

\. It did not. It was more of a memorandum than anything 
else. 

19. Was t! at the time any eal-ulation made of the obliga- 


| ’ " 
iy } *\? ’ ‘ ‘ ; t 
LO VA ic Uti (OT QO] yA ,iIICi) VOU Nad HDOUCH!I 
‘ i . ‘—, 
‘ ‘ yy i it? rel i ( t % te (Jj ‘ it piece Ui a. Pi? ivy | 
} A . 
»} ve ' ' 
7 ’ + 
offered him so mui money mv recollection 18s now 1t Was sa&OoU VULU— 
: } . . , . 
. ?)} , cv F s) ? ) ; ‘) a } . 1 i + > esr 
for bis interest, and hi aceeptead the proposition without Gog nto 
t f ! 


\ liourned ce myeaoar oO.rmMy rg \ ae >] t 1?) t oft “2 “2() ?) 
j Lia i ‘ il t ' DEAL PE LT CPWW. OGG hi =i SaRietian CBee e).e) T), til 


WM. F. S. CURTIS, Examiner. 


THOMAS SUNDERLAND ET AL. IDF 
Met, pursuant to adjournment, upon this 22d dav of November, 
oJ i ‘ 
A. D. 1882. 


Appearance: Mr. J. M. Wil 


, 
> , 
ison, ior aei ts 
7 . > s? » , . me } \i \ | 
a . . . ‘ ; + ; . : 1 " 7." 
ld () Be ore proceeding WIth Lilie CXattill LION) ‘ a. Vilson re- 
>. , ‘ | 
quested the examiner to note upon the record the! 
- 
‘ , 
ooyection 


n the examination ol 
, ’ ] } | 
Sunderland, on the ZOth of November, 1SS2. because thev 
4} } f + } 7 . lata ¢ . reatt ? 1} f + ? ry? 1, } ] | » | | ‘ - 
Cail O] Lien reiate rf?) al Writte i PiISLEUILICl Wiilit i Bo «(OLE JUV CV i 
, } } ey | i t > . . , —) . = , , 
denee, and because it 1s Incompetent to explain said agreement and 
7 _* " ' 2 
O prove fS contents OY parol, and without wareriIng® any MHTection 
i : ; ‘ j > . 
thereto, and especially reserving the sami 


y | ‘ . . 
¢ agreement between vou and Stewart referred to 1n 
Vour examlnation in writing 7? 


; tery 
agreement signed, and, il se 
» , . ' } 
A 134 


; :, ‘ ~ 
adiournment. at the oftice of Hillver and 
» . inl 7 *>e) I. 4 \ \W \\V in oe of . | ’ _ A%.- i | 
15S] Ralston. L324 ‘> a : Vashing pid, | , UDO tills LOth 
‘ 
’ , } 4 : } 
dav of July. 1SS2. at 10 o’cloek a. m. 
4 { . . ? } 
Present: M-. Hillve r complainant-, and M. i. Baily appeared 
} ’ 4 } ] f | ’ . Ff 7 -_ 
al} the defendants in the absenee of Col. Totten and Judge Wil- 
} ‘ ? 
J. F. Olmstead. Esa... also present 
. ; : , , 
Mr. Joun M. KESSLER, a witness on behalf of complainant-, being 
4 } } ? } 
. ; t : . , ; ¢ ] 
Miueed., was by me first dulv sworn to testifv the tru fhe whote 
] } } | } ‘ ’ ‘ 
: > -& ? ‘ ’ . % ? <% , , 
Db. and nothing but the truth relative to sald caus md mnanswel 
oe ? ? | } 
sy | * , , | r ‘ , 
lntverrogations pI pounded to hhithh Salad 
s 
> t rT 
. | > 
By Nii Li kl 
F a | . } ‘> 
(J. What Is your DUSITNeSS 
Y(t nr Orit i am fr) 1 | wine the printine ryi} ! 
AL Dresell ALi! IOLIOW Lie? j PPP LLILiITivy VWUS Co. 
; _ , . | ] I . } i 7 ‘ 
) lay eyou ever been a GierkK In any ot the olnces of the city 
9 . + “2 
mroOvVvVernmelt 
I have 
, ? sloar ith, ¢) ' :, . 
\ Are vou familiar with the reeords in which thie isses-sinent 
} 7 I ; . . ‘ 4 . ; j 
neral taxes and otner entries In re m0 C LA Xe@e@S are made 
: wad 1 a he i). 
? Wa ™~ 
cr Tie yvea’rs LS7? tO | id 
A. lam 


J 
‘ rhlal ‘ i : 
} | ‘ ' ’ 
; P . + ; . ">. oa | ; " -. tis 
ci | cli™@=K ¥ crta Lf) “=< i i vy iit 1] Ou Trp it 
] t | iT hyit ‘,PiCT T 4 \ . rer \ Wii} f | | ry} 
il} Ciiacat PX PTOI clbiti ? t CDa i a f H i «i cit i U ; ij } 
i 
> curvy? ? . 
1g Sci tile iV) Wi) biCss } 
lon » 4 n> < f . r) sy 7 ‘ rene ’ 4 ‘a et : ra ok = 7—hVa ly 
Ciiti st ,ii ci LLC UMIC TIC O11 » iJ ral tA iil \j ij ci i pL 
j 
] ? ? ‘ 
1? TH} } 
lth LHe StLALeEIOet 
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Redirect examination by Mr. Hi_tyer 
LOSS IS Q. You 


\ ¢ } OV Lt} 


ie complainants to do this? 
A. Yes, sir: I was 

19 @. Have you ever been employed by others to do similar 
work ? 

A. I have not at that kind of work 

*/() (). Lave vou ever Deel) ¢ mploved by rore to make statements ol] 
the amount of taxes that have been paid on proper 

A. L have been emploved by Col. Totten to make statement in re 
gard to the 10% tine eertihleates 

Mr. Bailey, for the defendants, reserves the privilege to cross-ex- 
amine the witness in the absence of Col. T 


ol. Totten and Judge Wilson. 
JOHN M. KESSLEI 


> 
i. 


: _— 
hh ‘ iv ‘ Mi, 
' _ - ~*) ) . 
NOtOn), { Luo evita, 1s ane CU a ‘ t if ™ Phi 
) , I 1 | . P .» 4 . + ‘ 
Present: we i | ii \ i i\ pa ‘a Rey BSe i i { vidal bitdbel i i j \Iy 
) | i { 
Bailv, on behalf of def ants Mir. Olmstead also pres 
‘ es ‘ . . ‘ iy , i tu? 
N. L. JEFFRIES \\ ss fo) opla ' i” called & sworn 
‘ 
. ] { 
Les ied AS LPL SJ 
| 
Direet examination by Mr. LITLLYER 
bos& | f } » ‘ 7 ' ’ ) 
} + < it if "ici. ¢ \ Lil if t ‘ ij i 
A. Noah L. Jettries WVel 
+) F , ‘ | j Ta) fans < } 
() Were vou the att’v in the vear 1S7 Yr Kilbourn and Olm- 
ls oh. : ] \ | ) 
stead 1} thie SUIL AvaAlNSE Lien Wit DV J | iatla 
\ | Wis 
“. ' | ‘ ‘ . 4 = r 
0]. Do you know of the fact of a rece) lor some 82,400.00 
, , sem ; ' 
‘> ’ . ; ‘ ' ' , » ,* | a ) . ' 
having been given in thie SULT Ol 19¢0 D meriahna ind tiviles 
q i 7% a } ? ; ' 
LO Kilbourn and (oun wi (j it? us i ti i - Lit 
5 , 
\ | do 
‘ | + . | ‘ 
t (). state the ¢Circulostances, s LK1TOW Lieb. In reter- 
ence to the viving of this receipt 
A. Pha recelpyl . presented OV me aadviee eene primelpa i\ by niVv 
y + ; 'y 7 
OWl) etrorts a note of eaual altho 


tead when the receipt wa btaimed ti | 


oon 
Latta’s liabili 
savLLa S lla Pil 


a 
It\ to Sunderliund ciliti ae ver 
ae, Did vou vourselt talk With Su mrViahad a LI y ICT ADOUL DIVINE 
thre receipt , 


6 (. TLlow many ¢ 


; { } } : a) 47 { 
rryve Psi | eh iit] \ ti bici \ il Cri ()] DQ 1) ()) 
them on the subjeet 
] . } . , + I t . 
\ [ mad several COnNVersatl ons, tu Cal) f now mary 
and T ‘ ch ee 
((). Did you at the time Know oF the Jact that there was 
ry Ot? j , ‘ , lariann | 
ISST a disagreement between Sunderland & Hillver on the on 
] 1 I atl ()]} ad & Latt t | thyaga 
Shae atid Kilbourn ch bit’ pMiISsctelata a 4 ‘ i Th Udae ovhnel L} rC- 
spect to a charge which the latter had made for care and manage- 
| < hig al i i ici : ry i ‘ i citi <i i CALI CAS. 
. 4 » 
ment of the property * 
4 


* 
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> obj).—Mr. Bail VO 


. = : . " | lay 
lestiv Improper, teadinge 


} 


; 


reets te 
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| the foregoing questions as mani- 
Wise Incompetent. 


1 dispute, 
ha () Was ibis Lbyye tof conversation between you and the COtl- 
plainants In connection with the suby Ct ol giving this receipt ? 
\. lt Wiis (| SCUSSt 
9 (), What was said about it? 
. F } } 7 
\ It would be difficult for me to state the language used. COUuId 
only OoO1ve Uf UbDstalie lt was claimed by Sunderland W Hillver 
that thr charg Vas bho ith rized and was accordingly dispute d 
by them 
10. What, if anvthing, was said about this claim of Sunder- 
leu 1 «A a lle \\ the Giving ol this receipt ? 
A. The giving of the re pt Was In no Was eonnected with thi 
subject Ol the adispu bout the commissions that controversy Was 
in no way to bo effected by the giving of the reeeipt, but was 
loss Lé [ precisely is ll ho receipt had been given 
| | J Lh) LLICSe ( Versatlons Were Vou CLIng’ as thi atl \ 
for Kilbourn & Olmstead, and on their behalf? 


| - ] a | > 
A. | have no doubt b 1 
‘> ] } 
lo (). Did they know the te 
farmed as respects the agreetn 


1 no wav to effect the « 


management 


A. | have no doubt by) 


was snid by me and done in the 


Adjourned sine die. 


A. I was one of them. 


ttorney 


a 


Case Wi 


+} . oa 5 “3 . . . i : 
to them the result of voun hegotla- 


. af oe De. © ork aac ae , ] +o 
hn respect to the Obtaining Of this 


[ 
| ] ’ } % + | ’ 
VOICI Vou fave said nat 1b Was 
| ry? t } —_ y ? , ’ ] 
rea e,ene u' | it pa rare iq] Cai { < ha 
} ] + 
yY Were advised UV meas to what 
niactel 
| ] » ’ : ; 4 ] , ] . 
or the respective defendants, who 
] 7 ) 
t rr ‘ + 
Star-roul Lrlais 1h rie erlininal 


1? t+}, orl aes, S- as } 
eserves the mght of objection and Cross- 


ition of this witness. 


NOAH L. JEFFRIES. 


WM. T. S. CURTIS, Evaminer. 


examined bv the complainants in 


fO) 


Ls 


¥* 
, 


Kilbourn and Olmstead in the 
ot the District ot Columbia. No. 
ed on the 10th of Noveinber, 


© SF eRe 1 Pate 
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16 Q. Who was the other ? 

A. Mr. Mattingly, at the time. 

17 Q. Did vou have anything to do with preparing the answer of 
Kilbourn & Olmstead to the bill of Latta, a bill instituted in the 
equity court of this District at that time ? 

A. Yes. sIr. 

1S Q. Assuming that the bill was filed on the 10th of November, 
1S77, in each of those cases, about what time did you send copies, 
ifany, of the pleadings to Hillyer and Sunderland ? 

A. I cannot fix the date whe n I sent coples. 

19 (). About how long aiter the pleadings were nD ? 
1590 A. Very soon; I should sav right away; as soon as | could 
make coples. 
20 (). Did you send the answers 1n each case ? 
hat is mv re collection. 
». You sent the answer to the Kilbourn and Olmstead bill? 
Yes, sir; that is my recollection. 


A. | eannot Ri, te wisi ther [ put them up in Olmstead’s office 

or put them up in my own ofhce 
20 (). Where did vou rel them ? 

A. /~ Olimste: Li I, direeted him LO have them made out. [f 
he did j , it was at wy suggestion | wanted Messrs Sunderland WN 
Hillyer to see the issue between Latta, Kilbourn, & Olmstead, and 
[ directed him to have copies of these papers made and given to 
ine, so that I might forward or have them fo warded to Sunderland 
& Hillver. 

24 Q. Was Olmstead present ¢ 
A. | do not know: I cannot Say 
29 (). What do vou think about it? 
A. It Was very probable that he was present. 
26 Q. Do you think he was’? 
That woul be my best impression. 
24 ‘J Was ai ivi thing else enclosed in that package ? 
159] A. I would not want to say what was in that package. 
There was probably a letter from myself—copy of the plead- 
Ings; whatever was necessary to put them in possession of the case 
as 1t stood. 


25 Q. Do you know whether there was an account curre-t in the 
package ? 

A. | Cannot remem ber. ; 

29 Q. To whom did you send the papers ¢ 

A. ‘To Mr. Hillyer. 

00 @. Where was he? 

\. In Vi Irginia C ity or) san Francisco; I de not know which. 

31 Q. Virginia C ity is in Nevada? 

\ Yes. sIr. 

32 Q. Did you send the package by mail or by express ? 

A. | cannot answer that. 
; ak oe amounted to a pretty big package, did it not? 


662 HALLET KILBOURN ET AL. VS. 


34 Q. Do you remember how it was put up? 
A. No, s] 
Ow” i). Do you reme m ber paving fF postage on it? 
A. No. sir: i erthy r paid Post ize OF ex pressage. 
ob | Do you remember sending it to the office ? 
A. No, sir: I know this fact: «f sent Mr. Hillyer a copy of 


lar as particulars are concerned, | 


1592 = «those in eel: Tape but. so f: 
eannot remember lt was four Vears aZo. 
37 Q. What was the vital point in issue in that suit in which 


ee | : 
| atta —_ complainant In reference to which Sunderland WY Hillyer 
vanted to be advised ? 

A. My reeolleetion is that Latta claimed that there was a certain 
amount of money that Kilbourn and Olmstead ought to pay to Hill- 
a vhich thev had not paid, and for which he was responsible. 


To, \W\V: HS that the Silly bil] Vou afterwards obtained and re- 


« 
ceip ed for’ 
A. Yi 
2) | ] | oF re 4 
} (). Two Lhnousand seven hundred and fiiteen dollars and hiity- 


3! 
elt cents? 

“A. Yes. sir: whatever the sum was—$2,700. 
40 Q. What was the purpose of sending these papers to Sunder- 
land - : Lilly 

A. | ited Mi Hfillver to see exactly how the controversey stood. 
been the agents « 4 Sund rland and Iillver 


— 
— 


Kilbourn noand Latte ant 
there, and [was not only the attorney Kilbourn and Olmstead, 

but I] was their friend, and | slenne that Latta was taking 
1598s advantage of them.and I wanted Mr. Hillyer to see from the 


pleadings (not from any letter thai Kilbourn and Olmstead 
wrote, but from the record in the ease) which was inthe neght: that 
Was what | was ir\ la to explain LO = i centlemse 1. 
Ll (). Did vou send to those gentlemen all that was necessary to 
show them what was the status of this affairs ? 
A. That is my recollection. [I have no doubt I did. 
2Q. Then, if this account current was necessary to give them 


T 


lL i formation, that was sent 
A. Yes, sir; if it was necessary to give them full information. 


—< 


Redirect examination by Mr. Hirnnyer: 

15 Q. You say, General, that you do not remember whether you 
sent any account or not? 

A. I do not. 

L$ (). If that be so. you do 
the account was you sent at al 

A. No, sir | do nol 

5 Q. Do you know coms it was an account with Kilbourn and 

Latta Orah account wi . Kal bor urh ane qd ( Yimstead—if you did 

y enough for that ? 


iot remember what the character of 


1594 send one, could you r er a distinet 
A. Let me see. 
io Q. (After a pause.) If you will wait a moment, I will bring 
you a couple of letters of yours, and they will bring it to your atten- 
tion [ have sent Mr. Sunderland over for them. 


A. All right. 


LE Nan NE 


Oo OTE ~—-Odiinge ed 
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Noau L. JeErFRIEs’ redirect examination resumed. 


By Mr. Hittyer: 


47 (). (Producing two letters that Mr. Sunderland had brought 
him, purporting to have been written by Mr. N. L. Jeffries to Mr. 
Hillyer.) ‘These are your letters, are they not? 


A. Yes, sir; they were mine; they are yours now; they were 
written by me to you. 


(The letters having been identified, the sane were introduced in 
evidenee by Mr. Hillver, and are hereto attached, marked “N. LL 
J.” No. ] & No. 2. re spectively.) 


1S (). These letters were written in behalf of Kilbourn and Olm- 
stead ? 
A. Yes. SIV. 
49 (). And, of course, the facts stated in them are accurately 
stated ? 
Ld95 A. As I understand-—yes, sir 
90 Q. In your letter in which you sent the pleadings you 
mentioned sending an account. Have you any recollection what 
that account was ? 
A. | suppose what it says there. 
ol Q. You said you sent an account. 
A. I want to explain right here. I stated in my examination-in- 
lief that I sent copies of all the pleadings. I find that I sent the 
ill. I did not wait until they were all filed before [sent them. 1 
SUpPpose [ sent thie Mm ous Tast as t | e were filed. see Irom this let- 
ter that I sent the bill without waiting for the answer. I sent the 
on the 26th of November, 1878 
92 Q. Do vou remember anything about what you mentioned as 


) 
ap account 


- ’ ] i ‘ ; 
reJ i, \ Qu do fe KnOW Vile he] \ ~ } CCOUNnT I LweelD Is i- 

by ' ee (>) ; ‘ } ee i 4 ) 7) y*? y | tf 

OO 1} a\ itlIste¢ Hd Ci IN PEO i] .\ Pies ra | 
\ lt \ Qrine hea) { Fil] . aceount itl i.e | rt ll 
d , ' Wiis ‘ lmaerial) i (\ pliivel » ACCUUTILE Witt) Vibha i] cA Lit 

7 } . 4 is : | ¢ ‘ , 1] } ? ° 

(Qimstead o} Kilbourn and Latta, | cannot say will show for 
} 

itself. 

aa @ Ya. + " ° l. ° P - , > . ‘7% } yo] - 4 . 

ich JO Net pursuall tO last adjournment, upon this Zod day ol 


- . ; 1 ; Bs 
November. at it) O CIOCK a. ti} 


Appearances a Mr. Wilson and Mr. Totte n,. ior defendants 
N. L. JEFF! 


res. being reealled and cross-examined b Mr. Tottenvy. 


s 


7 1 . 
testined as Io} 


lows: 

54 Q. Mr. Jeffries, | now show vou the letter which you wrete to 
the complainant, Mr. Hillyer, bearing date Washington, D. C., No- 
vember 26, 1877, and heretofore attached to your deposition, marked 
N. L J. No. 4 which is produc don evi { 

Mr. Hillyer, at your last examination, an 


the first page Ot this letter. where this an guapge occurs, to Wit: “On 


?) +? 7 * «)} ,7 
mivite \y urattention to 
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the 29th of August (where I have placed the * on the ac.);” and I 
also show Vou the account attached to ¢ \Imstead’s deposition, marked 
J. F. O. No. 25, and direct Vour attention to the star or asterisk 
iil account, and bearing the date of 


l 
appearing on the first page of t] 
Aug. 29, 1877, and ask you whether you made a star or asterisk on 
this account as it appears. i 

A. IT have no doubt but that the star or asterisk on the letter ans 

the one on the account are both made by me. 
1507 OD () Do Vou recognize this account now before you ¢ 
A. ] have no doubt of It. 

06 (. Do Vou recog niZe this account as the.account mentioned in 
your letter of Nov. 26, 1877, and as the account which you inclosed 
with that letter to \I r. lilly r? 

A. I have no doubt about its being the same account. 


N. J. JEFFRIES. 


Jucy 19, 1882. 


Mr. Ropert I. FLEMMING, a witness on behalf of the plaintiff, 
having been duly sworn, testified as follows: 


Direct examination by Col. HILLyer: 


1Q. Mr. Flemming, do vou know any anything about the house 
that was owned by William M. Stewart on Massachusetts svenue 
near the corner of 14th street, in 1872 and 1873? 

A. Yes, sir: I do. I made a contract with Senator Stewart to 
build his new residence on Dupont circle and take this house in 
trade in part payment. , 

2Q. Did you and Mr. Stewart make this bargain yourselves or 
did you make it through any brokers? | 

A. No, sir; [ think it was made through Mr. Stewart and Mr. 

Cluss—made altogether in his office. 
1598 3 Q. Were there, to your knowledge, any brokers mixed up 
in the transaction ? 

A. Not to my knowledge. I have no knowledge of any brokers 
having anything to do with it at all; 1t was a written contract, pre- 
pared by Mr. Adolph Cluss, the architect. 

4Q. Did Mr. Sunderland, to your knowledge, have any interest in 
that house? 

A. None to ny knowledge. The deed received from Mr. Stewart 
was signed by himself and wife. 

9 Q. Did Mr. Sunderland have any interest in Stewart’s house on 
“ Dupont Circle,” that vou were building, as you knew of ? 

A. None that I am aware of 

6 (). [nn your acquaintance, asa party In the transaction, do you 
know of any reason why Mr. Thomas Sunderland should be charged 
with commissions on the sale or trade between yourself and Stewart? 

A. I do not see how he should be charged with commissions; we 
had no transaction with him. 

7 Q. Never had any transaction with him ? 
A. No; no transaction in the world. 
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1599 Cross-examination by Mr. OLMsTEaAD: 


SQ. You would not know anything about the arrangement be- 


tween Mr. Stewart & Mr. Sunderland, if he had anything to do 
With it? 


- . , + 4 es , 1] , & v ? 
A. None in the world—or any understanding they had between 
} ] _. . 
Lhemseives, or ol anything OT 1. 
( 4 B . Rg 7 ' - . » fe — Bas 
J (). You know nothing or the Inaucements Mr. Stewart had to 


build this house ? 
. , : Sa } : ' : } -4] iil tl 
A. I know nothing outside of the contract made with Mr. Stewart 
°5 
to build the house. 


LO (). You had nothing to do with the house but to build the 
} " : ] 4 j - , } . . ; " ‘ , ? 4 . 
house for the amount and take anotier [ol the payment—exceptl i 
was the agreement to which you aoreed 4 


A. Thatis all. I was to take the house at a certain sum. 


Mr. Hirtyer: That is all, Mr 


eee 


“ 
‘iemMmmMiing. 


ROBERT I. FLEMMING. 


JULY 19, 1882. 


Mr. E. Francis Rraas, a witness for the complainant, being duly 
sworn, testified as follows: 


Examined by Col. HILLyEer 


‘) 


1d. Mr. Riggs. are vou the son of Gi orge \\ . Riggs, deceased 
l am, sir 
(). lave Vou in your custody the book in which Was kept 
the original entries of his private business in 1872? 
A. I have, sir. 
3. Is there any entry in tha 
to J. M. Latta? 
A. In his personal journal, under the date of June, I find this entry, 


among others: 


LHO0 


eu 


} | : +} | { roar Cyr 
DOOK respecting sale OF square IHD 


To lots in sqr. 195, 12 pieces, sold to Mr. Latta : 


Lots 1] ra yAGY for 52 500. less 8? FOO or S50 000 


—— — = = a = 


Less note (@ 3 vears._.--.------------ a LO OO0 


10.000 
R. J M hfe i. f l, rf 


{Q. Do you know anything personally, Mr. Riggs, about this 
transaction ¢ 
A. Nothing whatever. I was not in town at that time 


(Mr. OtmMsTreapD:) If we desire cross-examination I will send for 
vou, Mr. Riggs. 
(Mr. Riaes:) All right, sir: if needed I will come. 
EK. FRANCIS RIGGS 
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Juty 19, 1882. 
Mir. War. H. CraGcerr, ealled on behalf of the plaintiff, after being 
] . . 
i 


160] Mr. Curtis, the examiner: Mr. Clagett, will you please 


‘ (° } 
1). Mr. Clagett, were vou ever a member of a board for the pur- 
pose of recelving assessments for general taxes In this citv ? 


A. I was a member of the board of assessors lo make assessment 
ror the annual taxes tor ISjfo « ] S7T6—from July first. LS7o. to July 


. , a 4) ~ = 
23 (). What was Lire Jurisdiction of that board—the general scope 
4 7 : , , 
Oo] the powers Ol 
A The boar 


sessment, Was appointed in Mareh, spe by the Commissioners to 


nike What Wills ealled ra | ceneral as- 


/ 
j 
f 
f 
j 


make a weneral assessment of the real : nd personal property of the 
District of Columbia. 


9]. Do you mean that this board made the general assessment 

a : : ) ‘ 
that they revised the previous assessment made bv the assessors ? 
A. ‘They made an entirely new assessment of the real estate. 


~\< are. 
1602 L(. Was there any revision of the assesstnent made by 
thas board afterit liad been completed ? 

A There was. 

— > | 4] 4 ° ad 7 ‘> 

50. By whom was that revision made ‘ 

\ By tl ee ee a law. The law provided 

o - »\ phe same vooard, under the Same iaw. ne TaAW provider 

me } . 

that the \ should complete 1 me oussessmentonh a certain day. and then 
sit aS a board of re vision atter that for a” Cf rtainy perlod 

42 } } : . . 

) (). State what was the method or svstem oft proceeding Ith re- 


Pye hae 
VisiIng or equalizing assessments. 
‘4 | 


A. The board sat as a board of appeals to hear appeals from the 


} ; , | 4 } ] ' } 4 . > sv : . : 7 
assessments made bv the then board of assessors artles came for- 
ms ! } 4 . | > . + . a? _ ] + ] P . 
ward With appeals and stated Woereln they thought the assessment 
4 ‘ . 


too high. Sometimes appeals were made in writing and sometimes 
verbally. 
vi (). What lenoth of time Was afforded for representation — 


] ] } , aon ; 7 
argument bY those Who asked to have the assessment revised 


i ) 
A. Ido not reeollect. | tried to get the | 


*) 


aw as | was coming up 


here, but it is all stated in the statute.) I] think. however, it was 
. ] + . > ] 4 } . 
twenty (ZO) davs afte iipihcaaeiie wikia ales assessment ; ~ Pre 
1605 vious to the first of Julv, my clearest reeolleetion is.’ 


SQ. That is, within twenty days appeal must be made? 
A. “IT think it was tw nty days.” 
oJ Q). In refer nce to unimproved ps estate of the eitv whieh had 
been assessed ata certatn price, What was t character oF representa- 
tions Which the board heard and diveul: to influence them with a 


view to altering the amount of the assessment ? 


2a: ae RRR me see 


Ot POET NR hg nae _ 


oon 


~ <a ee ee 


eee 


oe OR es 


eS ee 


Le TE tm epee 


THOMAS SUNDERLAND ET AL. 667 


A. We were entirely governed by equalizing it with some other 
property in the same vicinity. 

10 Q. In such cases—I speak now of property entirely unim- 
proved—was there any oceasion or opportunity that new features 
could be Introdueed or presented LO the board. or were the facts 
which the board would allow LO Influence them already 1 their pos- 
sessIon and only required that attention should be called to them ? 

A. That is a pretty long question. 

Mr. Hillyer repeats question. 


A. Tecan answer the question, probably, not directly, but 
1604 indirectly, by stating the plan of our proceedure. 
11 (2. Very well, state that. 

A. In the first place, when we undertook the assessment of real 
estate in the District, the entire assessmnent of the ground was left to 
me personally for an assessment. I went over the entire ground 
with a view to equalizing the assessment so far as it Was in my 
power to do so. I assessed the whole ground in the city. In many 
cases Wy fieures were a little high and tm aS numerous cases they 
were a little low: then the result was that the appeal board had to 
decide. 
particular me lol borhood and we were satisfied by the Peper sentation 


pred t 
made DY the property-hoiders we allows i] the reauetion and made 


Wherever there were appe als irom our assessments in) anv 


it-general in that whole neighborhood without appeal from other 
parties. For instance, if we had assessed any property on any par- 
ticular front or corner of anv particular square and the representa- 


, I 
| 


tions of that property satisfied us that we were too high in making 


j ‘ | ' + . aid ? »* ; . +} . j . 
thie aussessinent. and without appeals from the owners ol! prop- 


1605 erty in that immediate vicinity we gave them the benefit of 
it without an appeal—that Is, we equalized, as lar as we were 


capable of doing so, the property in the immediate Vicinity of any 
we had allowed the reduction Ol). 

12 Q. How long did it generally take after persons should appeal 
to Inake revisions bv the board, which they at sired it LO make, in 
favor of a reduction ? 

A. I would state that the board of assessors at that time was com- 
posed of gentlemen of large experience and who were very familiar 
with the citizens of the District, and where parties came forward 
that they recognized of equal experience and judgment the board 
acted ulmost at the moment whilst t 
made the alterations at that time, governed toa great extent with 
their familiarity with the property and the parties who came for- 


hev were before the board. It 


ward. 
13 Q. In respect to unimproved property was it necessary or coula 
it be of any advantage to present a written statement to this board 


bevond a mere notice Q] appeal +) 
1606 A. It was petit raliv the form of making appeals from an 


assessment to do so in writing upon a printed form of the 
board, on account of the numerous appeals; but In a majority of 


cases when parties came themselves and convinced tlre board that 
the property Wiis iarke d LOO high the matter was settled—either re- 
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fused or adopted—at that time. I would say,in connection with that, 


that we had not a great many contests on account of it. Whilst we 
were making the asse ssinens We Inv ited the tax-payers to come be- 
sini Saati —bhefore the board of appeal- Was org: anized—and offer 
their verbal Piers tera in many cases we acceeded to their de- 


mands 


prey lous to the board of appedts gong Into session. 
15 Q. Was there any such thing, Mr. Clagett, as obtaining a re- 
duction in the valuation of any Pega lot or any particular 
Jock of ground without reference to the valuation of the property 


yy which it was surrounded and in that nail iatenell® 
A. do not think thi re Was such a cause on our assessment. 


L607 14Q. If I understand you, then the board fixed upon a 
general valuation for certain districts, certain squares, and 


endeavored to make the valuation of all particular parcels of prop- 
yin that section conform ‘ 
A. Yes, sir. 

15 Q. How long was the board of appeals in session ? 

A. I think the law provides lor twenty days. It is a statute law 


} 


and it states when tnev shall finish the assessinent. and when they 


ert 


had to go into an appeal board — to be finished by the first of July 

16 Q. In making the general assessinent by this board, what. did 
they take, if anythin ‘ as & basis for their Valuation ? 

A. | took 1h \ entire own Judgment as to the Vall lation of the 
grou nad. 

17 Q. That is all. 


Mr. Curtis, the examiner: We may have to recall you, Mr. 
Clagett, for cross-examilnation. 

Mr. Cracerr: Will you try and make it at this hour (3 o’clock) $ 

Mr. ¢ aad the. xaminer: I will try to make it at any hour to 
oblige Vou. 


W. H. CLAGETT. 
1608 Oct. 17. 


WittraAM H. CLaGetr cross-examined by Mr. WILson: 


18 Q. How long have you resided in this city ? 

A. I have been here now 55 years. I was born here. 

19 Q. And have resided here continually ? 

A. With the exception of 4 or 5 years. 

20 Q@. Were you here from the period, say, from 1870 up to this 


21 Q. IL ive vou any familiarity with the manner in which a’ssess- 
ments of real estate were made in this city about the years 1870, 
IS/1, & 1872? 


22. Q. Do you recollect what was done by the Board of Publi 
Wa/ks with reference to putting assessments on real estate in this 
city ? 

A. The general assessments ? 
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23 Q. Yes, sir; the general assessments. 
A. Yes, sir. 
24 Q. How was that assessed—was it high or low 
A. There Was an assessment made Immediate ly after the Board of 
Public Walks came in power, in the fall of 1872 and 1875. We 
came in —1S874. The board of assessors consisted of, I think, 
1609 one from each district. The District was divided into twenty- 
two districts. They met and divided themselves up into sec- 
tions. My recollection is that it took the old wards. They made 
the assessments In a reneral Way D\ VIslIting the property, and after 
they had completed their assessments there Was a board of appeals. 
25 Q. Did you have anything to do with making that assess- 
ment ? 
A. No, sir... 


26 QQ. It was aliter that vou became an assessor ? 


4 
A. Yes, sir. . 
27 Q. You became an assessor after the board went out of exist- 


A. Yes, sir; in 1874. 
28 Q. What do you know as to that board having procured that 
{ 


assessment to be made at extravagant figures with the view to the 
presentation LO Congress of a lara showing as to the value of real 
estate In this city, having reference to the procuring of appropria- 
tions for public improvement—the Improve melt yf streets and alleys 

that they had inaugu-ated 
1610 A. I only know from hearsay. From the evidence that 


. . : | . . ] 
was given 1n before the investigating committe- by the as- 


sessors themselves they were instructed to value the property high 
for that purpose. 

29 Q. Do you not know it was a notorious fact in this city that 
property had been assessed 11) such a wav at Lbat time, and ¢ specially 
the outlying property, that it was practically a confiscation of the 
property to pay the taxes on it? 

A. It was in reference to all the taxes that were levied upon it. 


; 


c #7 . P 
ne general tax. 


«> ‘ a 

30 Q. [am speaking of th 
\. The assessments were higher than they had « ver been DbDelore, 

! ‘ 


and they were higher than they have ever been since. 


o (). When you came to be ali assessor were the assessments lIi- 
creased or reduced ? 

A. Reduced. 

32 Q. Was that a general reduction 

A. It was a general reduction, except in special cases where prop- 


erty had been improved since the last assessment, but 1t was gener- 


7} 


ally reduced. 
33 Q. You were pretty actively 1 
1611 gation that occurred with reference to the affairs of the Dis- 
trict of Columbia ‘ 
A. Yes, sir; I was the originator 7f it, I believe. 
34 Q. What was the trouble in this District that gave rise to that 


" . . ’ ‘ . : 


} 


Investigation ” 
A. Well, the reneral carelessness of the parties who were in power 


SU—155 
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‘in which they were doing the work; the 
manner 1) which they were assessing to pay for It. A few citizens 
iC enough tO cone forward and fight them did so. be- 
cause they saw bankruptey ahead. That was my view. 

| things at that time was such that the 


1 ! , } P } 7 et ~ ’ Po ye == 
peop became alarmed test thell property should be contiscated bY 
faa sea | Pe ar +9 
these special and general taxes that were belng placed Upon it: 
Ren : 
) 5 ~ ~ 
4 ° a (UN ; 
Or, ’ j } 1 ’ - a ; 4) ia i 
06 @. What do you know as to the complammMts all over the City 
1] } } . ae i , 
With reiere f ) «> | ist. lile@gal, and excessive assessments that 
4] F ‘i - es ‘) 
Were ade Ol ae | of the street Improvements 
4 | 
é¥ Deo \ 1 SPEe~ it Caeaoce 4 
7 ¢) f ' f 
lf . t/ § () \ : 
+ | , } —reacists ae: Fe > in 
\ Cri ‘ tid ‘ bail Wai rhe COnNadILION ()i atiairs At that Lime. 
! ‘ , oer (CF ‘ } .. ; -- 
i f | ((] \ i | ene Ea OF money vbeyohd the adppropria- 
i 7 . 
* fc} ( ’ 
| 
TS i, | +) \ {) = | ¢ Whetlhel Or ate) if Is Lrue that itl 
] ( r) <essinents 1n many Cases extravagant as- 
_ hp a ea eee ntitled 
5 ( = i ¥\ i rmmueh HNevond Woat woevy were entitiec LO 
ASS 
A. Y pre 1 sine 
* € } \ ‘ } | t cry t ], ] [ rrr< ’ . 7 ‘O 1] . 
0) : \ Su Ol a YFeaAL GAeal O 11) {UIFY, reaily 
a conusterhatiol people ¢ 
: i 
\. Yes, si 
{ \ - mehoat wt , oa lean im ¢)) tinn « ite Tov. 
i') J LUUP ve. Ve aseeu Tal). as KLOW iil that COUNeCLION cas tO Its being 
? . } _ 
necessa-V 10 ropertv-horders In oraer to protect themiseives and to 
. } ) } 4 | 
Ta ,¢ ; " ' ; . } ' . ' > i , 4) . + 4 . za 7 
protect their property to be constantly watchful as to the assessments 


that were being made against their property ? 
i ‘ 


nat we had an organizatlon—a COoM- 


— 
wae 
- 

~ 


mittee oO] seventy Lihat through their eomimittee wus constantly 
and secretiv at work to undertake to stop this thing. 

1615 f} (). [ am speaking of the individual property-holders. 
| will ask you to state whether it Is not so, that whenever a 


ected through unimproved property, or along property 


| lieat Wiis Pr peroy ¢ dl. ali { ey Put dowh new pavermel is, new curbs, 
would hot be hnecessary for the holder of that 


} } 4 
Lew SldUeWalkKS,. 1] 


, . . . } " Zz " + } “7 , > | “ , ° ] > ] . ] : ° . 
property to | eonstantiy watehine to see that thev did not over- 
Cros 4 ee aa 
assess film for those special lWnprovements, 


A. Judge thi Vy wCcre ‘ iotlant SO far as protecting their property 
le, ying off curbstones or bricks and doing 
ters, but in regard to their power to have any weight in 
it they were powerless. 


reeard to the assessments that was put on 


— i 


rz \. But after the ass sspments had been made Wiis if not neces- 
. } } } i ; } ° » ] . i * ’ 4 ? 
Saryv., In Order that they Shouiad protect themselves that they should 
>| ' | : + ) ] | , ‘ . ] 4 ; y 
t Phich) Lt had HeeLD MACE and the extent tO 


A. After these assessments had been made and placed 


lol4 against the property the citizens in many cases went Into court 
. . } } ‘ . { . 

the collection of these assessments. Others 

some three or four vears agitatlon— 


went to Congress, and, through o 
} 

| ¢ ,ur Yr 

i they got 


from 1574 to 187$8—they were unable to effect much unti 
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Congress to understand the merits of the ease and 
satished that the property was generally overchar 


done: and in April, 
to “ revise” is the word they used—t 
| ey , 


were thet) unpaid, ana when wey Tound that Thre pro 
overcharged they vave them credit for the overchargs 


people thought it Was very unjust for ( OnoeTeSssS i {> Pek 
ing drawbacks to parties wl ) : 


had paid their bills there was no provision Ve wel 
again in 1879, and thev passed a law to revise the | 


cl 


and they Ave them a drawback 


67 


. 4 ] 
were perfectiv 


dd for the work 
; : ‘ } } 

ress passed a iaw to refund—at least 

[ | ‘OVemMenhts that 


perty had been 

ln IS79U the 
ss oad iaW allow 
for those who 
it to Congress 


id assessinents, 


+) Y . a wi — : } i% 7 > 
b> (). Now. from 1873 was there not a constant effort being maa 
} ° ’ ’ ’ ; 
DY parties OWhING ana having eare of property to correct 
. i 
> - ' ’ ’ 
lOlo these assessments and reireve the property of these burdens 
‘ . 
, : " . . 
that had WCe]) piaced Upon ria ae 


ri% } 1} . , 
A. They were on the alert all the time, doing ev 
1} cas } . at mye ~ 
could under the iaw to get these natters straight and 
14 (). You had Oeel a property-holder nere toa or 
‘ ‘ 
. ] ? ] ] ; as ] j 
ve had a great deal to do with real estate 
A. Yes, sir; I have, 


‘- i } ? } 
15 @. Did you regard it as necessary that people hi 


,: , ’ 1. 
that kind of action Im order to protect themseives ag 
. ; , , ] > on : Aer Y 
ordinate charges Upon tie?) Property 


“A. did. Was Very active myselt 


~ y ] } ] - a 
16 Q@. Now, I wish to eall your aitention to anothe 


vou remembera tax here known as the “sewer tax? 
A. Yes, sir 
17 (). Do you KNOW how that was distribute | ove} 
the extent of it? 
A. Yes, sir 
18S Q. State briefly how that was 
A. It was levied by the Legis ire that we had 
call general sewer purposes vo cents a squ 
1616 the gwround that was in'‘t 
19 (). That was exceedingly burdensol 
was it not 2 
A. In hahy Cases tlie PO} f rey Was Hot worl 


a ry } ' , ' } , ¥ 
50 Q. When you get out in the unimproved sectio 
this two-cent tax being distributed a Ver the « 


what was the effect of that tax Upon tis OULIVINY I 


erty ? 


A. If that had been enacted Into a law might say, 


in bounds. it would have confiscated one-fil 
District. 
51 Q. That was one of the grievences 
Yes. sir. 

2 Q. 

a ‘ . 17 . »?. } sedi - . 

A. \ es, SIr;: (oneress annulied the law and ord 

funded. 


did they not? 


"la? ] ae = ' = 
52 Q. Ultimately the tax was taken off by Congress 
' 


no (J. They issued il species Ot sé eurityv ealled ~ sewer 


eryvtbing they 
bail 


. ] — 4 
‘re should take 


7 
Ist LhnOs lli- 


*s | F 
cA 41 


1} 
I { iij 
ry} fs) 
m 4 y 5 
‘ 
= 
i}é ( \ — 
; ‘ 
. + | + 
] t bai | Vi i\ 
vy. “ by ; em 
Uy { \ ft A prop 
A 
} } 
i ; ‘ 
nd that, too, 
, ; 
il idl 1] Liye 


i 
| 
| 
| 
| 
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A. Yes. Sir. 

04 @. What interest did they bear? 

A. They have eight per cent. 

55 Q. Were they a lien upon the property? Was the property 

lable to be sold for these certificates 

1617 A. I will have to explain: “here was what was called a 
On " and ~ sewer certificate = The bond itself bore 
eight per cent That was st cured by thes taxes that — levied for 
what was ealled the sewer tax. ‘There was, however, a certificate 
issued where the tax was not paid ; that bore ten per cent. interes 

o6 Q. This sewer tax was a lien upon the property ? 
A. Yes, sir; that was a lien upon all property if it was not paid 


: ' : 
tax was ultimatelV removed by Congress, and 


— 


the parties who had not paid it were relieved from paying 11 
A. Yes, SIT. 
5S (). The parties who had paid it were reimbursed wat ail “_ 
general fund of the District 
A. Yes, sir. 
ov (). When was it you were appointed 
A. In 1875; I made the assessments from 1875 to 1876. 
60 Q. What time in 1875 did you begin 


A. About March: we commenced immediately after we were ap- 


; 


nF 


pointed ; | think it was along about the Ith or oth of March. 
1618 H1 @). And then you commenced to make a revision of the 
entire assessment ? 
A. We made an entirely new assessment for the year. 1875-76. 
62 @. And after vou bad made your assessment returns then the 
law provided for an appeal from your assessments ? 
A. Yes, sir; the law provided that we should complete them by 


. 
| 


the Ist July, and then the same board resolved itself into a board 


of appeals. [| may be a little incorrect in regard to the date—I for- 
vet; [ gave it when I was here before. 
65 (). It does not matter about that. You became a board of ap- 


' ‘ Beall ] - ie. : sil 
peals—whiat Is sometimes Called a board of equalization of assess- 


I 
\ \\ , ] Oey) ) ‘ hy . “1 f ‘} } ‘Ty, >?) : f ? va "<> "Ore 
. e per ne a voard OF appeais when we jiound we were too 


eee 
— 
—e oe 


64 (). And the property-owners came before you and made their 
complaints and you considered them—determined them ” 


A. Yes, sir 
Redirect examination by Mr. Hittyer: 


ie defendants. James M. Latta and 


] ". i + 
KREOW | 
A. Yes,s 


A. Yes. sir 
Pe J , i _ } “— 'y . } ' } ’ } 
67 Q. You have said, 1 | understood you, that there was a humber 
, ae Ae 2 e foe ee — oS " a "y we i } Am } , ° 
of citizens ol Washington \ no were nbuch GISsAalIished With the Gomes 


— 


. , > _ ¥ os me : ’ . ? a ? 4] ‘ .. 
of the Board of Public Works and considered that they were mak- 
. ° 4 » ve 4) ; ‘ ?) 77? , | } ~_ . Is , 1 , ] | 
My eXtlravagant and unauthorized expenditures, whieli would be 


Prcsee -oenennenenter entrant 


Caste See NE EY ee 


es 


os 


EPO NRE Re INET 


fee 


er ornate eee RRR 


THOMAS SUNDERLAND ET AL. 670 


disastrous to the city if continued. Were there any citizens of 
Washington who supported the Board of Public Works in what 
they did and in what thev had done? 

A. Oh, yes, sir. 

68 Q. Do you know where Mr. Kilbourn and Mr. Olmstead stood 
upon that question £ | 

A. Yes, sIr. 

69 Q. What was their position ” 

A. Personally, I have none officially. 

40 Q. Tasked you if you know their position upon this question. 
In this controversy where did they stand ? 

A. They were for the Board O! Pablie Works 

71 (). They sunetioned their CA py nditures, whi I you and those 

ussoclated with you considered extravagant ? 
1620 =A. Yes, sir. © 
72 Q. They upheld their assessments of which vou have 

spoken? Is that true? 

A. vi . SIr. 

do () Did they do that clear through until the Inve StLIVALION of 
(‘oneress was concluded ? 


A. Yes. sir. 
Recross-examination by Mr. WILson: 


74. Q. Do you know whether they supported them in the assess- 
ments that had been made or the system of public improvements 
that they had made? 

A. They sustained the Board of Pubhe Works. There were two 

| 


8S on oo } 
elements—one that Was i@lting tnem ane a very iarge number 


of citizens who sustained them. ‘There was some polities in it. but 
there were verv few citizens who took this stand. I think there 
were forty of them who meCwMOrla ized Congres ss We Were very 
much ostracised and alarmed Cre]it rally. | 

70]. Is this not a fact. thata great many eitizens sustained them 


). 
in the scheme of improvements that they were prosecuting ? 
A. I sustained the Board of Public Works under the organie act. 
when the first scheme was 1naugerated. 


an ‘ Pas r } seas ) p . | 4) : as 
162] ito But afte Lie had commenced Situs Operations Wiis 


there not a great many citizens who sustained the board in 


. P| 7 


the matter of pressing Improvements and making Improvements that 
] ] } ] , ) :} ; i | 
they were contemplating Making or had started out to make in the 


; 


citv—that is to sav, they wanted the improvements made ‘ 
A. That was the understanding. We wanted the improvements 


made. 


, - , | 
ii Cd. And while Mad \ or them wanted the improvements made 
they did not sanction any Improper assessments ol property or 1m- 
) 


proper taxation ot property ! 
A. I cannot answer that question. J 


4 
— 


about that point. So far as I, myself, was lndividually concerned, 


te otis ' 1] | - hs f — 

| was au Inprovelnye nt man all the time and voted for what 1s 

Cf yp milli ”7 ' ms 0k 821 - ; 

known as the * Four-MT1ION loan. A greal many citizens were 
} ] " } —T ‘) Ee ] . - ] . ] j : 

alarmed at so iargé a ioanh by Li}gy asked for, but | Lnougiil [ SHUw tiat 


Secnt en te and 
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oar : ne « } : ’ ‘ ; P 
, ’ eS, ay ;¥ ryricai ’ . wry > 61 Saf , . ‘ ‘ oA 
if it Were spent Judiciously under the organie act, with the assistance 
~~. ¢ ‘ — ' } } ] ’ ? 
’ syicsl ? »? , ‘ . 5) f 1 ‘ | } . _ eri ' 
that we couid Vet Tro the Govertment, 1t would do the WOrk, and 
_ ’ ‘ 
' ¥ >+ 1 at — 
thy VOT] \\ = Ic] (] (Jil - areal ci 1] rViilcie | ti l 1)@ 
*.)> ; | | } ‘ . r 4 ' . 
16 . COLL LShpouid be CLE! (} i | {) slit Bilwa Was ali (Pororo- 
' 
rl ; ] } } 
priation, and each street was supposed to be measured all 
} 7 } 
vs + ’ ; ? Tt » ? s* 1 1% 
over the ety iliecd SPe 1eQd Pi€d TEVCTLL ee)! LT) i Mil APPPropriating 
s ‘ 


7 . ’ | 
{ 4 ‘ . | +) 
(8 |. That was on the “ comprehensive plan 
f } " 4 ‘} 
\. That is the “comprehensive plat hatisin existences hie 
i i 
] ? l ‘ > . 7 ] ' ? a oa 
understanding mel) Was th L ¢ pie OF MUONS OF Aollars should 
i 4 ? 
Ve Spenl tir rst vea md, With tt issessInents ohn the property 
. > 
‘ ‘ ' . 
ana thre IsSistah ‘ povress, Lis OUP-ITETON-doliar loan. as a 
«y | ft ‘ 14 i ) iV } } ; Tt. GC rc ‘ } 4 | - : 
Wenera aeeene maid 2 e a , ™ i ‘ Sbicl t ij i ‘ ae G2 i} aLiArIy 
’ 5 ; | } , 
i ‘ if. s ; ? ) t } t | ; . 
lng Lhe CITN = Lis blk If Css [ThA Dt PmpODIIIS Cee Pore Pd 
where qgaollars | i 6 te 2457 55 ana Laid ~ COMmIMeENCed POU TY Cel i] ¢ pice if] 
} ] } } f } } 
one shape ol nother, and Lne market Value OF them became very 
' ] ’ , 7 
, ‘ , t } i f ‘ t } + | ; , 
low, and then they commenced getting up these other schemes Tol 
‘ ; nent Thi wer TAN ote ate Te ]y orf wey } 1\< "od 627) yrVT¢ 
HSSESSTPICTICS HIS SC°WeF taX Was Ol)! Pllati WOUIG HAaAVe AMOUNTECA 
1}: a } ; 
i . 7 " ; i j ‘ ‘) sta by «>? . . , 
LO oul milons t)i {j PEELE Oe i Wiis ci yO] Lial merilod thy peopie, 
' 7 
i ¢ | oh ? ] ] 
Watching thei: properly CioselV, VeCAMSE ALaAPMea 
( , t ty t it hy , | oar 
{v7 GW Phe ({iVIsS]OnH OF Ser} ment with regard to the Board 
1 -)*) ; +1 { . } ] 
1625 ~060of Public Works was in reference to the question whethe 
i 
} . 9 } } | ’ } } } 
? ‘ + } > 
they should go bevond what was Called the ( ynprehens Vi 
. } > « 
r) f the eltizens wantine ther fo 70 ahead 7” 
Pict, SOVETA (>) Liat i if, i i Lao Meili } ttl a | 
’ } | } 
1 . ' , ‘4 ‘ ¢ ' ¢ 
A Yes si] mMakIng » CTC rehnCe What It COSst 
; . 
. ‘ ; ‘ 
SU Lnd o reitizens restrictlng them to the comprehensive 
i 
4] 4 ‘ ? } ’ , { ‘ 
it) Lida S ty \ 1} Poictil Wich Wiis cll i DOCLO]I ( meress 
1? 
\. Yes ‘ee & | 
> 4} } ’ ' c 
S| () aut ii} T \\ ] Telelee ' {> \\ is IUSLITVING Phprope r a>=CS55 
¢ . s+ } } : y | ‘ i | , 4 
ments OM AaAnYVvoDOUY pe \ VAS Lbere 
=< { . ’ 4 } 4 > o } 
A MO ar as tlie Spe Xx if leq the propercy holde Mad ho 
i 
voice 1n Ib Whatevel 
«) Bate ° | 7’ ‘ } ¢] + : ia © | . ; ] 
% \) bsraA' i\ t i ii il} \ . | aL street ACLUaALLY COst Lriree (ji = 
? j , J , | 
I « : 1} +7 nee ti ‘ ‘ > ’ t 
ialrfs a Fuld Dg i ba mi’? Lil roy rty aeene al Was Chlial req upto tne 


} ] 2 + | '\? s*¢ x a’ : } 1] : ¥ ’ | ae — 
people abd oOwhers OF the property at SIX GoOilars a foot, NODOUV Was 


’ } } , 
, , é i) y ’ t ; 
MUSLIIVING anvihing ike that, Is Lhere 
, 
N » oe Ty ‘ " +] <* " ) : - ¢) . ] 
A. No,sir. fFUStL AS SOOT) as they COMMenced WNsulne tnese special 
. | 
‘ ; ,y Beate e| ‘i, eae 4 >) wea } TY , ] rier] t | — 
aSsSeSSINCUL CePLTCALeCS LIN went COMMeneecl. eV thought the 
1) ; . 
bill Cd) pI<? 7) 
40 > } I. : 1.31] } 1, Y 
1624 S$3.Q. Everybody fonght every bill that was too high 
\. Yes, sir 
| % . } ] 1] ] ~ pe . | .] . 
S4Q. And in order that a man’s bill should not get too high, o1 


A. All he eould do. In a ereat many eases parties got special 
measurements—the cost of the work immediately connected with 
their property 

S56 Q. He had to find out what this thine had actually cost. and 
then find out what his assessment actually was, to see if he had 
been overcharge 7 


A. There was no way at first to find out, except by measuring it 


POOL Nh EMEC cn me SORES AO UE etatemceepae 
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himself. He could not find it out from the authorities. He had 
ho admission t books. It was arbitrary. It was “pay or get 
up and get,” and there was no way in which we could get at the 


~- 


= 
_— 
Ae 
—_ 
ao 
— 
’ 
“ 


} ? ; . 
DOOKS to see the heures. 


‘ ’ , , 
~ 4 } ' Baan. i f " ‘yr 
fy ©) so that at I }U req a iat 2 tome 1 requ red that s mething 
t b | . } 
Smoulid ve done 1n Order to KHOW 


bt 2 :' .] — oo L. 
A. It required a good deai oi labor to any man who undertook 


- a P ~ | ] . a 
L625 Si (). lt required a gGreat teal of lubor to get at What the 
4 , 
Lrue ASSe@sSsSInelb ShHOULA De 


tne fuet that alter an Improvement was made alone the street— 
i % 
as OI rer 5 aR n. stsan OT ) al) ¢) ] 
pavements Mald, SIdG@WalkKS made, Curbs Set, aNd all that—anhd the 
fhlali S aSsSeSSINeHL Came Out, 1b required a Great Geal OF Work to ascer- 


: " 1 
‘ 1 ; ¢ Y = ‘ é '} ‘ va. ke P 
Laln Whether that assesstnen Was COTrreci 


A. He had no way of tinding out except qguess-work 


( : +i : i 4 A 6a f +f . ¥ ’ ' | . 
Sq. Tle either had to guess at it or get somebody to measure it 
; } } > ’ ) 
or get aecess to the books of the Board of Public Works 
\. Yes, si 
‘ . ¢ | . ] } 4 } , ] 4 P > ot ’ 
JOM. Some of those things had to be done in order to ascertain 
} rs + ‘) 
' J ' 
Wilbal Lie D-Oper assesshiel Viis 
‘ i 
\. Yes. si 
()] ] , ] . . I " 4} \ 47 
1 (). And I understand you to sav when they issued these assess- 
s ’ t f a 7 "/ 
1h) ALS Lie COLLES| (*¢)] ith) Pic l 
x 
\. Yes, sir: from that time 
{}+) F 4 ] . } 
2 (). But priorto that time there was a difference of senti- 
1 }{ 1\ ft ‘ ot t | , + | ; iy , arf, + | ’ 7 
BerAag. We is (>) Wile aie” Lit SREUIUSZ ELS GPE UCC a Wiaitil it ¢- Shese es hemes' 
? } a ' 
, » 7 ; ° > r ‘ ] t ’ 
PI rOoOVeMehts, Some Wall reetTyehhi to vo anead id ovuners 
. ‘ | ? . > a ™ 
Wahtingo them to stop Lbat is about the way 
d 7 s 
\ Yes Sil 
, . T rr; ¥ 
1 Mi eben YER 
()°? ( ) ! +} t . ‘ ' 1 . : 1 “37 I | } sy "1 ()] 
yw X< ii) kat contest vou were on one side and Wllbourn aA illj- 
i ‘ ‘ ‘ 
stead on the othe Is that true 
1)? » \ t \ (a5) } mai (>T)1\ they had I = } 
Caitihiot =a \ [sa ¥ PIN tid \ peas iii ¥ i cilia i4)} Vpa 1\ 
With our partys 
( ( ' 2+ 9 , { + ¢) + ¢] ‘ wf | + | » 
i 4 ?. \ iS lt not a FeCOUTIZed las Lab LIEV SUDPDPO ((] iié oOun4nre 
| 
4 r * . +i ‘ ae ‘ * y : ‘ 
Ci Prrpbotae Works (it) ] lg Berea: bvVestivation and agalst Vou 
j . 
\ Yes. sir: there is no question about that 
: 


~” , } } ° 

95 Not as to the sewer business 
A. Yes. sir: thev favored the whole of it: they sustained the 
r ? 


. } = i ' oi 
whole thing—sewer and al 


W. H. CLAGETT. 


Adjourned to meet to morrow at 5.00 p. m 


WM. T. S. CURTIS, kxaminer. 
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Deposition of Charles A. Eldrege, taken on behalf of complain- 


ants upon this 10th day of eh ISS2, at office of Hillyer 


1627) and Ralston, Washington, D. 


CHoarzues A. ELDREDGE sworn and examined on bebalf of com- 
plainants. 


> Fad 
By Mr. Hittyer: 


1 Q. Were you in Washington in the years 1871 & 1872? 
A. I was here on and off during those years. 
2Q. Were you a member of or did vou have an interest 1n an 
association called the Real Estate Association, got up for the pur 
) 


pose ol purchasing real estate in Washington f 
Objected to by Mr. Bailey as immaterial and irrelevant. 


A. Was associate a shee SOMmMe other parties In having real estate 
purchased for usin Washington. I have forgotten what year, but 
[ think it was 1872. 

e) (). Wil you OLVve the hames of those parties who were associated 
with vou ? 

Objected Lo by Mr. Baily for the reasons elven above. 


A. There were five of us,if [ remember rightly, besides the firm 
of Jay Cooke & Co., Judge Pierce, M. BL. Young, ot Creorgia 
L628 Judge MeArthur, General Belknap, rat Mr. Parker, and hy- 
self. 
4(. What interest did you have” 


Mbyected LO. 


A. We all put in originally five thousand dollars apiece, and the 
balance, to makeup fifty thousand dollars, was put in by Jay Cooke 
WwW Co. 

5 Q. That would make each of your interests one-tenth ? 


Objected to. 


A. Yes, sir. Subsequently I was ealled on for from two thousand 
to two thousand five hundred dollars, which I paid. I understood 
that some of the parties did not pay their assessment. 

G Q. You paid the original five thousand dollars? 

A. I paid the original five thousand dollars and the subsequent 
assessment, Whatever it was. 

1 (). 7 you know what brokers. if any, were employed by this 
} 


association to make these purchases *‘ 
Objected to. 


A. The firm of Kilbourn and Latta I understood to be the 

1620) men who were authorized to make the purchases and did 
make the purchases at the —— Although I did not 

have any conversation with Latta, | unde stood that Kilbourn was 
the man. Whether Mr. Olnst aa Was a partner at that time or not 


vee mee me em ge 


y= aw 
6; 4 
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I do not know. The purchases, as far as I know anything about 
them, were made by that firm. 

S (). (On what terms, if you know. were those purchases to be 


K 


made, 
Objected LO. 

A. I never knew of anv other terms than that thev were to buy 

] . ° 

i 


estate and charge commissions Ol} purchases, do not know if 
ould be charged. 


rea 
there Was any agreement as to what commission s 
| never made any agreement. I talked it over with Kilbourn some- 
times. I do not remember what the compensation was to be. | do 
not think it was ever talked of to meso that I knew what it was. 


‘ 


—--~ 
— 


| aaah thas would be paid commissions for their services. 
9 () Was there ever, to your knowledge, any agreement or 
1630 arrangement made by which. in addition to comunalssions for 
making these purchases, the firm of Kilbourn & Latta were 
elptl-mapehep nape hanes of one-half in the profits which might 
be made or to any other extent 
Phlseinil te 


A. There never was any such agreement made with me 
10 @. Did you ever know of any such agreement being made? 


Objeected LO, 


rf ? , } . 1, 
A. I never heard of any. I understood from Kilbourn, I think, 
’ , . 7? ) 4] : _ . 1,* ° 
when the association was first started, that 1n some way or other he 


expected to be one of the shareholders 1h} the coneern, and he rn ade 
some complaint to me that he was not. What the particulars were 
I cannot state. He did not complain of me, but he found fault that 
it was not exactly what he expected. 

11 Q. When did you part with your interest in the Real Estate 


a 


Association * 
( Ybjeeted LO. 


A. I never made any final arrangement until some time—lI for- 
get exactly when—about two months ago. Last fall some 
time or previous to that t time [ a at agTrt ed or consented that 
eee which failed and was 
represented by some man by the name of Lewis, trustee—that Kil- 


bourn NV Latta should put ali caine minds etn the property and 


subject inv interest to that encumbrance to secure them, as they 

threatened or had commenced a suit, and were toreatening to ap- 
, , ° i : } 4 | . i 1 j | . 

ply for or had applied for a receiver, and that that should be settled 

up. I consented that a mortgage should be put upon my claim, or 

rather that mv claim should be subject to that mortgage, and I do 
. _ 4 | ‘ - s . 

not know but the paper I executed at that time may have been a 


¢ 


release in some form. I have forgotten what the paper was. 


163] 


Objected to as utterly irrelevant, immaterial, and not responsive 
to the question. 


The Witness: The question, sl understood it, was when I parted 
S;—I155 
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. . 4 Vv ‘ . ° 
with mv interest. I do not mean to sav that | parted with my In- 
P ; : : ] ; } , , ] 
terest at the time I consented that that morteage should be put on, 

but mv final arrangement was with Mr. Olmstead not many 
ae). A } | . thar 4 ' 
1632 Inonths avo: (OO not rememoder e@xXactiy when. 
. Dan — +7 + } — | ’ . 7) ba 7p.) 2 ’ ; > 
12Q Pre vious to the time of this inal arrangeme! Lol which 
YOu speak had you ever veen pald Of ret ived from any one any 
+ . » ee 7 ‘ prey ey ‘) 
monev on xecount of vour interest 1n Real estate Association *% 
()biected ae 
\ 
\ NOU] Iho \\ ne \ | 
1} } 4 — , - } 
15> (. What was the final arrangement by which vou parted with 
your lnterest ? 
_ 
Obiected 
] nn eA — | ] 
fe | Ni () | POU" i] cry ¢ I } ./ ci 1d SHU 1} ! aes ehen | iv Was ra Lot 
()7) wa 4 ‘ 
1 { } | at , hy ~ wat ' 
2 n L | \ aid va A \ ‘ i i 
ected t 
’ , S ’ p 4] 4% 
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ae () \ i HOW ae ic] ALLOL en | 
( )} 44 ‘ i¢) 


’ } ’ ’ } 
, , . . | . , { ‘ 
lO) 1 \ i rhe W. generally. 1n aa at In oOrhnood Oo! t) WwW 
much Was 
ees?) . } 5 . ” . 
“ +. F ? 4 ‘ .) sae " . : 4 
L605 ‘\ l cannot even do Lhat, as gO not KHOW the size ol the 
} ‘ T 4 ~ } . i = } } ; : { : : ° 
Lat It would not be worth the amount of money I put in 
+} 4 ’ j 4 ry ! 1 gl 1 } = ; oo - 
WILhOUL ANYV Thteres i | pad vile Geed COULdG SHOW Vou the NuUul- 
per of reel, ele oave 2) 
\ a . a? *) » } . 4] - 
() \\ Ie ; ‘ i i Tye | LT) { ic Veal id, QO] SUbDSegG UeHTUYS 
. i 
t . + ] ? j ’ ‘tly, 4 
tbat square dob, Whielh bad ». bought in October, IS], by thie 
i \ | lH) } a f r)? ta , =f Bieie: >) 1 
uv‘ Li ire Lt ‘> heh, » BREALS Cll SOLU a ci APL QOL pi 4 QO] re | " 
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‘? 1e ] }) (il 
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Conpetlelli 
4 i i ¥ . ] ] . . 
\ I \A wt ( 1 @)] si ies 7 (]} rere)! r1mes ae | on } been Typsicie 
ata profit WHS 1] med by some one of the parties, Mr. Kilbourn 
5 | ¥ 1? \ 
} ‘ ' ,* 
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OCen i iC Ol . “ ~ 


1728) \" : ] } ' , 4 aes } . os } , 
Los \ -O, SIT: | GO ho LiPLTIIEK they ever told me the amour 


G4 ! —— es oe — ") . 7 ;, ; re SA ge. carat 
of prone, nev told me thev had soid certain property and 
Soi } Bef « +> , , Ty f ; 3 7 y? - . ’ , . . ] . ] . 
reailzead cCertalyn PPrOrt What property they Inentioned, what iOts 
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or squares, | do not remem ber. I understood 
made on some properties that were sold. 


ET 


1 " i oT 2 . . . i 4 
were soid where there Was DO DTolit made 
{ . . 3 - % , i } ’ 
19 @. If thev had told you that there ha 
" *?¥«) ? nt ‘ des . | } x , 
Ohne square OF twentv-seven thousand adoila 
_s . 
have remembered it? 
] ] 
(Joiected t() 
| , ; 7 
2 think if such a thing as that ha 1 Der 
7 4 | . } | , 
re membe tha LiieV had s ia preece of prop 
9 1 4,2. 
0. You have no recolle n of anv su 
Vou ; 
—_ 
(Obieected tO 
\. No,sir; | have none—that is, none furt 
) f } ; . . 
21 Q. Has there eve enoan a mnt 1 
profits of the Real Estate Association ? 
: | 
(Obieected to 


i | 
| | 
count Phere may hay een some s 
’ " 
twice to me by Mr. Olmstead. and I thi | 
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of J. Fk. Olmstead, Washington, D. ¢ 
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there were profits 
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} ] - alae ! 1 ia > 
Met pursuant to the above adjournmeiait, DUT, the withess ' 
: : : ’ . ' ~ 1 4 ‘ 
Olmstead, not bye] O present, adjourned until July loth, at cP Eh Eeeic 
‘ s ‘ 
to meet at same plac 


WM. T.8. CURTIS, A:caminer. 


, | _ f : } " 4 } : } , 
Mr. Trromas J. | | a witness ior the compialhal DelTNa au 
SWorTl rest lit ] 
iD. ,¥ 7? ; T, a ‘ | 
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1 | . . « ae . } 
] (J Vil i‘ ] Cy] y MaL IS. VOUF DUSINeSS 
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L654 A 5 \ 5. UDUCG JI nC 
+) i | . ’ ; . A + | | q ? 
ZU au : ( VOU veenlh engavet 1] Me Feat e@Sta 
} ; 
brokerage bi 


si —_ ‘ 
_ \ \ ’ } 
ana then | we > iN y JorkK and there engavcead ih other Dusihes 
} 1(- fi. —_ j ; > i 2 , 1, . 4 } or? i an — 
Ut! OO: Trom that time until Dow Ih the reali estate DUSINeSS. 
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od. Are you fal ir with ti reneral ruil elatin he bi 
ae ' = 
keragve business and the general practice Of brokers 1n executing that 


business ? 
A. W el] cOmew | 4 


t () In Live CILV ¢ f \W iSHiMneton 


4 
ee ; To | , +] 
A. I do not prot KHnOoOW a great deal about What oth 
~ ] 
brokers ere 
~ , | | 
5 Q. Do you know the general manner in which business is con 
, 7 
dueted 
A. T thir \ Ci 
7 ’ | , + ; 
— ' ae ' . ; . ’ 
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l i 4 , ? ? 
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should be made by the broker and the accounts thereof kept bv 
. . 1.) ail - koe — 7 4 | , , } 
him, would Or would 16 not be 1n the eourse of the practices Of 
. To . ] ' ‘ -_ F si ‘ i. : ; — — ‘) 
brokers to make a charge amainst the owner {ol that Service - 


A. So far as my experience gQoes, it would not if the property Was 
, 


i ¥ 
° } } ee " . 
in the hands of the brokers for sale 
yg if vat \° :; ] } ] : } } , : e 
d (). If, Upon property so in the hands of the br ykker for sale, from 


funds transmitted for that purpose by the owner, the broker should, 


: ¥ : *f 6) — ] " + i ] 
aitel iscertalhnhlnye the correctness Of D1 
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is for taxes upon the property 


pay Lhose taxes and een al account of sueh payments, 1h) accord- 

‘V1} ve! with {| ) yraet} é \T } ‘ 1} { ) f } ‘ } " 

adhee With) the pra : OKePS, WOULG NOt that be Made a Charge 
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] ) , 


services rendered for him 
A. This is relating to property in the hands of a broker for sale ” 
oO Q. Yes, 
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Mr. Hittyver: Yes. 


’ ’ ¥ » 7 ‘ 
A. I should say that the a 
property for sale, with thy 
other would be of Phen 
1642 the bank account a (J 


amount oj 


16 (). \\ hat go vou Sav WILD 
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- 
‘ , ’ / * * ae 6 } \” gee 
me a fargve atpnoulit oF Monev swellln 


? } " . * , . , } iat - cw 
Lie general prestige of having a large 


y oe ie 2 = - ] , Dis alee aa  _——— 
fact of havine and handling sev-ral hundred thousand dollars 
[ | — , | ‘ a oe <r , i) : oa leer : 
A. = I seen nsiadel] | ACIV al Tita Lh ( ibaa Is dl VAVS COnSIG- 
: a | gypsy 
ered a great advantage—keeping a good bank account and disbursing 


money. 


17 Q. Doo vou t {— 
— , j 

terms could be | : bel 
} , ] ‘ 
amone brokers Upol hose te 
\ | think not | { Hk 

. 2 } , P 
Would take thie Dusiness on ti 


CURT] HILLYER was the! 
in rebuttal and testified as f 

’ } ’ 

(counsel for com) 111) Its Dl 


testimony in the ense of _Kilbor 


meg i supreme court of the LV! 


“riled Mareh 17. 1SS] 
abt, Contalrnine 


enuse, and the same which was 


previous examipation nm this ec 
: 


] ‘ } 
pilalnants, ana the same 


1644 defendant Olmstead. tes 


o> 7 
volume and ending on page 2] 
ants. in add n to offerine the 


ng eae | , 
evidence speelhed the TOlLOow ln: 
from deposition of James M 

QO linstead vs. Latta. 


((ob).)—Mr. Olmstead, on be 
troduction of said extracts. &e 


leposition ot James MI. 


, 17 ) 
vould be any ditheultyv, if sueh 
oreh l.in employing the best talent 
rriis 
. | ; 
iV real estate tirm 4w& Washington 
‘ le] 7) 


produced before the examiner of the 
J. FF. Olmstead, for the com- 
respecting the signature to which the 


ause of 
tified in the sald previous CXalolha- 
nce from sad voli nie the deposition 

lL comms ncing OW page 20 of said 
The counsel for complain- 


, i F ee ] ‘ , - > 
whote of sald deposition, offers It) 


y extracts therefrom, marked extracts 


of iilbourn & 


ome 
at 
- 
—s 
, 
_ 
~ 
~ 
of 
—. 
— 
ff 
~~ 


oe a ae ee ee oe 
hail of defendants objects to the In- 


lvantuge of having a large amount of 
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Examined by J. H. Rarsrox 
1Q. Did the firm of Kilbourn «& Latta ever bave the care and 


* 
Inahnagement Ol squares 66 ana > / 


A. Thev had nothing to do with either of those squares until the 
summer of 1873, when thev were placed in the hands of the firm 


for sale 1) the Same manner as t hie property bought by Sunderland 


& Hillver in 18 

the suggestion of Mr. Latta, a de d for these squares Was ex¢ cuted 
by mvself and wife to J. M. Latta, trustee 

1645 2(). Mr. Olmstead has testified that the heard part of a 
conversation between vourself and Mr. Latta in 1875, and 

l 1 that conversation spoke 


' 

‘4 
— 

a 


j } | } j . 
2 had hee 1} pracead there, and at the same time, at 


* 
’ 


that he is under the impression that you 1 
of a charge of ; of one per cent. as compensation, being a round 


charge for care and management. Did you ever muke suclia state- 
ment 
A. I did not. I never mentioned or thought of a charge of ? % 


4 i : . : } ee fe 
Or anv otlner per cent. whatever as compensation for the services of 


‘} 


. ‘ ab . , } . : : 
gmejendants 1 relation to this Pro] erty 


— 


Til 
‘ T ; } j , : Fy 
o WY. Mr. Olmstead has in his testimony spoken of yoursell ind 
Sunderland as having failed in business in 1S76. Is it true that 


? : me oe , ] 
there was anv sueh tniiure 


4 } | . , - a f . , ,} 
A. It IS not true, and there Was heve any reason tor Mr. Olm- 
’ } . 
stead or any of the defend Ss supposing if to be true. Krom the 


Ist of July, 1876, to July 1, 18S], | was emploved as attorney for 


several Mining CoM pahles Upon the Comstock lode in Nevada, and 


recelved Trom those companies during that entre period all ag- 
oO sa f a ‘  ] yal) ONE) ) fi 4s . =r ly l a a Ba ] llar 
OPregva Ce SAaiATV OO ek eres. ./ PPALECIL PILI C4 ana rity GOmars 
1646 per month, and during that five vears | received for profes 
} } ) } : . . ’ 
: Ts . . wrt ; boy ory _ ' ‘ . ; 
sonal serviees outside of these salaries within a few thou- 
] } )] 2 7 +} } + | " " sxx ] ¢ Ars + \ or | 
Sand dollars of as mueh asthe salaries amounted to. ; Was Chpa ges 
= ¢ 2 . > 7 ) . ; : 
up to IS7V in mining speculations on t Pacifie coast, and up to 
. —s) : ’ 4 , } 
msep., IS7@, was successful in thos OperatiIons alhad largely ibae id] 
ry... ee | — ot when I had ae = 
f) tO thiat time Owed no devs, @XCeCDI Wiliel) pad much More 
: ; . + . + i ‘| ; . ; ; | ] 4 | + } 
PWiOoiey ] OrOpPercty Lilad) Lye alo (>) LTi¢ (JEULS 1) Lie 
‘ , . »* , } ’ ? } } ? ° 
' . ‘ ‘ ( ; sy BS ited ; OV + ¢ ; 
monev cecrasti of IS,Y [ bOst 1 fvood deal Of money, bul | bLnen Ib- 


1 } 4 ] ; . ‘all ’ ool ;% : ’ . 
curred no debts but “Uch as | afterwards pald without ene Urn veering 


Or having any recourse tomy Washi PLO Property 


; 


. | ‘ } 4* 4] r 5 © , . 
LQ. Did you know of the fact that at the time of the dis-olution 
c . : , 2 ee 41 j aa } . 
O] t hie firm of Kailbourn c\ Latte Lhere Was at admitted balance Lo 
} } 44% . cf ne — , | 
the ered Lor Sunderiahd and Hlillvet Ol @lIVinteell thousand dollars 
. ] ] ‘ 1] - *+?*, 4 
in the hands of Kilbourn & Latta 
\ ) + } } Roe ‘n° ¥ ; ae fers ry T <u* . 
A. I did not. I bad no meens of. know1ng it No accounts were 


; . ' . P as — : . 7 oy : 
rendered to nie showine the existence Of this or any other balance, 


and no information was given to me from any member 
1647 of the firm from which I could suppose there was this or any 
other considerable balance 1 their hands | know that 
there were large amounts of money to be paid out, but I did not 
| tripeted entirely to the firm of 


i 4 ‘ ‘ i 


~ 


| ? 
KRHOW what those anounts were. 


to the statements ol Mer. Latta after the d1sso- 


Kilbourn & Latta and 1 
lution of the firm as to the amounts of money required. I know 


ee er ene ee 
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nothing about the state of the account or the amount of money 
Which had been paid out by Kilbourn & Latta on our account 
until about*the Ist of July. 1878, at some time between Nov., 1877, 
and July, 1575, [ received from Kilbourn & Olmstead this account 
(Witness presents the accounts and it is marked C. J. HH. No. 1.) 
The account is in the handwriting of Mr. Olmstead. I received 
no other account from Kilbourn & Olmstead or from Mr. Latta 


so i a ] : } { = 1 wh ® ca : ; a aati r , wed —— 
LUbtli AVOUT Ll} Ist OF JUIV, 19406, WHnen the aACCOUNLS which are in 
f ie: ‘ . ’ 1? 
evide ewe oiven to Mr. Sunderland and mvsel 
} 
Mr. Ralston now | rs the same in evidence 


1648S yn Q). i} i you I iveae nversation with \Ir. Olmstead about 


‘ 
COMIMCHNeINE SULL TN | diana: and, 11 so whi LW is sald ? 

A. About June, 1850, | remember telling Mr. Olmstead that I] 
was about commencing suit against Latta, bimself, & Kilbourn in 
the U.S. circuit court f Indiana to recover the amount charged for 
eare and mal Lremel Mir. Olmstead tated that he was about to 
vg out to Indian nd that he did not wish service to be made 
pol him thr re ind [| told him hat ti sho 1| mo. ve sery thie I" 


} } } , ae : j . — la 
l did not te him nor in any way elve him to understand that 


but 
[did not hold him and Mr. Kilbourn legally responsible for this 
amount. 

6. Was there any difference in your feelings toward Kilbourn 


‘ 


& Olmstead and towards Latta in reference to this charge for care 


. 


and management and, ll SO, wh it were VOour reasons for 11 
A. There was a differenes When Sunderland and myself dis- 
isis t| abt LOIS Charge had L) C1) made and this 

L649) money | iken we were informed, or at least I was, that the 
had Deel mi de “ll the instigation oft Mr. Latta. | WiiS 
l acted very harshly towards k. 


} } } - } 4] 4 : 4 
told and believed that Mr. Latta h: 
} } . ? } . » rl a 
WV OO). In the cettiement at the time of the dissolution of the irm 


’ 


. ' ) 4 7 } ae } i + | + " 
that Kk. & O. were indebted to Latta at that time, and that thy Mnoney 


taken under pretext of this charge for care and management, while 
credited LO thie firm. Wits ft) fact l’ ceived by ite Latta alone. thus 
leaving Ik. & O. the creditors of Sunderland & Hillver. I was also 
told by Gen Jetimes, and | think by Kilbourn & Olmstead or by 
both, that Mr. Latta had cheated them in the Management of the 
business of Kilbourn & Latta | understood that Mr. Kilbourn 
had nothing let [ was told his furniture had been attached for a 
debt due Mr. Juatta | did net at the time consider thata) dome hit 


} 


ago ‘ilist Kalb urh Would be Of any value, and KHOW Ol noavallable 


eae 


property which Mr. Olmstead had for the reasons above stated. 
did not teel differs ntl toward Wilbourn & Olmstead then towards 
Latta. I looked upon Latta as the ringleader in the taking 
1650 of the money, and I therefore felt a st 101 
to pursue him. I, however. never said a word from which 


. reny . Fi } , . > ? . : s _ } 

either Kilbourn or Olmstead could infer that we did not intend to 
} } |= +5 : es ; nas , ] 

hold them pO OUT responsilvie [ol the taking Oo] this money Wndel 


the charge of care and management: on the contrary, at the time of 
mv going away, in July, 1878, they were both told that Mr. Sun- 


derland and myself intended to commeuce suit for its recovery 10 


Teties ies Sa, ot ek 
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this District against all the members of we supposing 
that it would not be difficult to obtain service of process on Mr. 
Latta here. 

C 


J. HILLYER. 


Nov. 18, 1882. 

‘ . > , ; ’ _ . ’ 
C. J. HILLYER. a witness recalled in rebuttal on behalf of the 

. = + | 
COI) pial hants, teste | HS IOlLiOWS: 


By Mr. RatstTon 
n Introduced 


1 (J. In thre ietter o (seneral lef ries Wily hy has hes 
| ‘ein this case he speaks of an account having been sent 
vou with the pleadings In the ¢ between Kilbourn, Latta 
1651 and Olmstead. What was that account 
A. It was an aceount of the firm of Kilbourn & Olimstead— 
that Is, an aecount ol the transactions of the firm of Kilbourn W 
()lmstead after the dissolution of the firm of Kilbourn and Latta. 
[It was an aecount of the transact is between the firm of Kilbourn 
and Olmstead subsequently to the dissolution of the firm of Kkil- 
bourn & Latta. I never saw or received any account current of 
Kilbourn & Latta until Sunderland eame here, in 1S7S, and re- 
qt lester { hat ah account current s| oul be furnish . us, and it Was 
furnished us after a delav of several days fhe account whieh was 
sent me contaln d no Charge for car WMnd nianagement, hor did [ 
see any such charge until the account which I received in July, 
Is75 
LO ruse the vitness is 


Mr. Wintson: This answer jecter eC: 
LeESULIN lig therein as to what contained in the account w hich he 


it to him. 
Is one of 


Say S Was sel 
The WitN! | desire to state that that aceount 1 
LG5 the exhivits in this cas Phe account of Kilbourn & Olm- 
stead Is an exhibit In this case 
which aceount do you refer iow as the one 
which vou say has been made an Mbit 
The Wirness: I think it is Exhibit I, J. J. J., of the complain- 
ants [ will Say I do not know whether that is the identical ac- 
count which was sent or Ww hether 1t was a « py of it, but that w as 
the character of the account 
Cross-examination by Mr. W1ILson 
Sd . Do you or not say now that th exhibit J.J. J. is the account 
that was sent to you with Mr. Jefiries’ letter? 
A. | am not DOSILIVE that that isthe 1dentieal account. lam posi- 
tive that 1t was an account that purports d to be an account of the 
lone and was substantially 


- ers . 
transaction- oO} IK iibourn ® Ulmstead alone 
the sume as that account. 

9 (). That is, the account that was sent to ' 


letter ? 
SS—I155 
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A. All the exhibits that have been introduced are not bere | 
think it wasintroduced in evidence and that the examiner 
LOD0 has the exhibit You now have another. purporting also to 

be an aeeount of the transactions of the firm of Kitbourn «& 
Olmstead. One of those two papers was sent to neat Virginia City, 

eae oe 

becaus | brought if bere and had it among my papers. Phen 
another one Was furnished aifer Sunder! ind WN Hillver Came ere, | 
think at some time 


LQ) () A moment avo you stated that this lexhibite J. a:4 Was the 


¥ " . | | 7 
account Which was se Lo Vi with General Jeffries’ letter ? 

\. Yes Sik 

11 QO. D — ~ ee 

i | ‘“¢ , AS | it] ‘ i \ | < Ne t neh 

\. Certan \\ » The eX] = That Inade at the tim that 
| ' 4” | } ’ 2 } ? ‘ | } , t | ' t 
i Was not cel Lill Wi ler sf i is } hentleal p pel that was sent 

| 
} } } } 
P - , | 
» ne hes Were WO Of thos rccounts and they both have been 
Ptwroduced 11} VICE Was one or the other tha Was Sent to 
\ ’ 


LOo4 Is QQ. Are you familiar with Mr. Olmstead’s han lwriting 


l4 (). (IHlanding witness a paper.) Is this Exhibit J. J. J. in his 
handwriting 

lo @. You are not now certain, 1f [ understand you, that this ae- 
count Is the account that was sent to you Li) General Jeffries’ letter 

A. | have stated that lam not certain that that is the identieal 
perp ¥ 

16 (). Well, there was a paper sent to you by General Jeffries—an 
acecOoOUuTLE : 

A. Yes. Sit. 

ly (Q. Whether this is the account or not you do not know ? 

A. | do not know whether it is this or whether it is the other ex- 
hibit. PUPrporting aiso to be an aecount of Kilbourn WN Olmstead, 
which is introduced in evidenee. I know that it Is an account of 

brought with me from Virginia City, 


noe 


— 

~~ 
— 
a 
- 
- 

eee 


} } } i + 
ahd that We aiso found AMON MV papers ahnovuvner accou#»int fur- 
ished to Sunderland & Hillver after we came her W hic] 
hnished to Sunderland A pliiver aiter we came lere. nich one ot 
them is the onethat [brought to Virginia City Ido not know. 
lOon Is If this is not Lhe account that was sent to vou by 
Creneral Jeffries, where is that aceount ? 
A. lt Is the other exhibit: 1t is on file with the examilner. Che 
other exhibit to whieh I have refferred is Exhibit C. J. H. No.1. at- 
t ] ’ 


tached 

1). Now, IL understand you to say that the paper that was sent 
tO you b\ Lire lie ral Jeth t 5S Was ¢ thie r the Exhibits i. J J. 3. or ©, J. 
li. No. 1, to whieb you have last referred 


oO the rebuttal testimony, 
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~) 


No. - please. | find 1?) General 


graph, on the 29th of August: W hie re | have plac d thre 


— 


bs 4 { j , — ee oe , F 1] 
account, the account of K. & O., handwriting of Hill 
for é 3 ihe } i } ‘ | ] + | 
sum 39,200. Do vou find anything of that kind on th 


A. No. 


‘)-) : -y . ee 
bso (J [s ther anvthing of that Kind in t 


= 3 .y*>? ’ ] ia ‘ 2 . a ae | 4’ | 
1656 Zo (). Now, take thls other, exhibit am J J 


whether there is anvthing i that K i] In that ct 

\. No, sir. I know beeanuse I have looked at them b 

24 Q So that neither O} thie accounts that you phaAW © | 

of as be lng one or the other — the account- that was tra 

vou by General Jeffries contains any such identifying 
deseribed in the letter of transmittal 


A. No, sir. 


é) : ' ’ f m at tntio + , ] an 
»(). State the reason for your positiveness 1n the Id 


dus 4 
ot these accounts. 


A. My only reason Is that when came to exatnine 


witha view to seeing what evidence we had in this ea 
among them these two accounts of Kilbourn and Olmste 


21 Q. (Handing a paper to witness.) Now, take Exhil 
} 1 


? 
os 
Vel ‘> a Lie 
>) 
‘ ry rf 
ii i CUPL iit 


, 
’ 
py 4 
} 
lkoOW spoken 
Lstr ed to 


ae papers 
se | found 
] { 
id: | found 


} } ere ' : j — i . , 
no other. I remembered that at \ Iroinia City L received an account 
23 } Fi ie } PY } 4 , 

With the firm of Wwlibou! W Uimstead Loat did not receive any 
7 
; ' ‘ ; } 
other account than that. and I take it for granted that one of those 
| . ‘ ' ] '* } >> 7 "st 
papers is the paper which I received at Virginia City 
i } F : ’ : ’ 4] ‘ | , , 
LOD, 1}h¢ \ I (390s ryvYeC() tiié eraneles 11" j t \ é OuY —~i) | ’ ( 1iqd 
— — . | tir | _ i. : : 
swear to an l1dentification§ ol { Wheel General Jedries tet- 
— . } ] 1. } ae = , | : : ; ‘ s | . 
rer Was read | pPOOKeCU OVEP DY a Oy} rigese accowunts to s [ 1@ TT} irk 
Ly } ‘* a ’ > oa + | ’ } | ] } | , , ] ; 1v 7 ‘ i 
Whiel He SpoKe OF Was tLilere alia (}]4) FIOU Tha LPoaoohi ¢ tie { 


J 


| ; ’ ; 
| i ft } , . ; , rol af sat thrao< 
is possible thal | piive Spon eH) A339 a ss IVeLy cil pil il ={ 


’ | , ] ‘ ; > 
cet: [)i { i pray) nw \ ‘ i =i E AN [OS] v . eene ii } i i 
| : ’ , - > | 
Live Papel it Wiis ci pitpoel }) LPpot J » { tat i L tri 
‘ i 
[> ? } ‘ t ‘ . 
Reeross-examination by Mr. WILson 
, 
-) | ; } . + | : ; j ' 
fy ©) i) \ rt] i a] rT) ¢ he] QO} ries pap rs ,Fd\ ile } 
} ? } ») . 
mentioned DV General Jeth es—thbat ao ZOU 
} ] } 
\. [I did not look for 11 
5 hed | ' - | a. _ - 
Le () i would be o “ad to nave you aos 


a 
a ruy) , * ' | } — : +> . D ae «a7 } * . 
Pie Che Heeounts Will SHow for themselves whethel 
, ? ° 
ean nnd 


-— 3 , ? . , 
28S (). Now, [ ask vou to produce the paper that was se 


. , ’ ‘ } y I , 
' ‘ es " *e) Sa ' | 4 . 
Upon a indieate (j ‘) \ ( rt iit ral aT iil i ' ~ if ’ ¥ 


- , | 4 | . 
L658 A. IT have no sueh paper: I have no othe 
i | 
“ | 47 . .* o " | + "> | 
possession than the accoun of J. M. Latta, trustee 


| } ’ oan ’ 

account except what has been produc (]) In evidence ana 
} ; - ; 
the exhibits. 

> } " ] } —- on 

ZU \. Do vou wish to be understood as denying tha 


Delo the 
OF these 1s 
yey ft 

i ( PLatit 


* 


t General 


ee tem Ne hn taal ata I cal crete ot tate 


| 


HSS 


Jeffries ever sent to 


% 


deseribed in his letter 


NO, SIF; 1018S qt 


Jeffries sent to vor 
A. Not ata Ol | 
receiving with the 
account Ppl 
L609 about t! 
oranted, on 1) 
Sion, that if Was iit 
hot contain thr en 


ac os 
| 
mWnd 
facts 


Ine 


y 7 
A. Yes Si] nat t 
. ] sis 
what thie ( erae i QO] 
LO ay 
T> } 4 
rC-TeCQGIFeCtL e@Xa 


uy PUP po Be 
vou lf thatis his sig 


| 
(A iter e 


Mr. RALstron 
Mr. WILSON: QI 


} Y 


iS 1iegmal, rrr ley 
1660 That | put in si 
sents to we W 
point. 
The Witxress: I w 
is 1n my handwriting 
put the witness claus 


} . } . 
the end of the third } 
e*% - - Bea P 7 

Without 


LOORKRTI)! a | 


Mr. Ratston: The pa 


telegrams ” 


Mr. WILsSon: ¢ 
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evidadehce, 
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1 an account containing such an item as 1s 
and marked as deseribed in his letter ? 
‘ble that the paper which he sent me 
I ¢ possibie that thre Papel Whlleh te Sent mnie 
} ] 
lic ae eh marRKS 
per sent vou did eontain it vou have not 
4] +) 
oat AG Coun : 
ob 
ive not vot it. ner have | seen any su hi Paper 
, Y . . 
for evidenee in this ease 
} ] } : ‘ } 
to be understood as denying that General 
+49 } | , - } 4 %) 
ner with tha ietter and that vou received 1 
Te 
e contrary, know that he did I nempel 
| } } 
lings an account, and [T remember what the 
} ! r 
i tot lf do not remember of at marks 
t by w h ! could identify 1 | took it for 
ne one Of those two accounts 1n my: posses 
ine _ . 5 : 
i | LWO, O]| GOoUurst Phi fact that 1t does 
3 Trals some doubt avout that. 
ere argument or cone lusion of vours when 
+? ° } 
iot Irom any Waeypy ndent reeollection of the 
4] = a : ij 
Lhe ONLIV ae Jf remember ndependently Was 


the account was—that is. what it purported 


ation by Mr. RAatsron: 


and an agreement, marked Exhibit C. J. H. 
to be signed by William M. Stewart. I ask 
i irc. 
Yes, sir; that is his signature 

r this paper in evidence. 

t to its be Ing offered 1n evidence, because it 
int, Incompetent, and not properly executed 
I Iply S formal al present, because if he as- 
| put aA ttle stipulation on there at that 


} ’ + 
state with regard to this papel that all of it 
KCept sImply he s1omnature By mistake | 
t the end of the seeond pag instead of at 
| suppose it was signed by Mr. Stewart 


‘y¥ , + ’ . } ] m4 
yes are not properly arranged Lhnat is ail. 


5 | 7 , ‘ + 
' ; ‘ , + | pe, .- 6% : " ie, 
Lda LWO teleG@rams adresse Hlillver 


do you know wit 


) | ? i f a . . 
nh oprected to veecause they are hot competent 
if } ? f } i. & I-52 1 f} +} ’ x ] 
iu purports to Nave issued from the t egrapi 
a 
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office and not purporting to be any original paper sioned by Mr. 
Latta. 

e orlginal teleorams received by me 11) 


The Witness: These ar g 
Virginia City, from the telegraph office there, in the year 1877, at 


about the time of their date. 
166] Mr RAI STON ° offer in f vide nee the telegrams referred to, 
and ask that they be marke d exh yit- C. a, I. Nos o> WX 4. 
Mr. Wirson: The introduction of which te I orams IS obj clted to 


because they are not competent evidenee, the WILHTCSS havi yr stated 
that they were Papers that were delivered to him by the telegraph 
company, and thie I’ Ly Ing ho pretense that these papers were signed 
by Mr. Latta: and for the further reason that they are immaterial 
to the issues In this case 


CURTIS J. HILLYER 


SATURDAY, November 18, 1882. 


Met pursuant to notic 
) 77 ] . P - ? . . = . 
Present: Messrs. [Iillver & Ralston. eounsel for the complainants. 


and Mr. Wilson. of counsel for the defendan 


Ilon. ARTHUR MacARTruur, a witness on behalf of the complain- 
ants, being first duly sworn, testified in rebuttal as follows 
By Mr. Hittyver 
| Q. In the spring of 1871 you associated with other persons In 
thie city O} Washington for thie PUPPost of purchasing real estate ? 
A. Well, { think it must have been at a later period than 
1662 1871 that I became interested in this enterprise. It 1s possi- 
ble that I might have heard of it in 1871. How long it had 
been agitated before 1 became aware of the business I cannot tell. 
2Q. What was that association alled ? 
A. Ido not know that it bad any name. I[ cannot reeall now 


that it was known bv any name that was assumed by the parties to 
} 
i 


| : } ' |) Yan ' 
the business. [ believe it was spokell OT as the Real Estate Associ- 
. ' } } . ae — » P ° 
ation. but I do not think it ever assumed any particular name by 
‘ i ; 
. ; ] } } +] 
anv action of the body—by any action of the members 


| 
A. Jay Cooke & Co. and a man by the name of Parker, the Hon 


c\ 
Charles KE. Eldredge. and there were others whose names | cannot 


). 
\. Yes: Mr. Young, of Georgia 
»(. And Secretary Belknap ? 
\. I forgot about Belknap, but I have a dim‘recollection that he 
Was one ol thie Marties 
G6 @. What was vour interest in the association ? 
A. Well. now. if vou will let me make a brief statement of how 
| becam¢ connected with it. 1 will je r| ips Ly the quickest 
1663 way. Previous to this time I did my banking business at 
the First National Bank in this eity | had a continuous 
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divisions of the city at that time, and I have no recolleetion of any 
particular square or lot ever having been mentioned tu me. 

1S Q. If you had been told 

A. What was the square ¢ 

19 Q. Square 156.) If you had been 
been sold at a profit of S27.000° whuld vou 


old that that square had 


‘Qot 9 
lIaAct ! 
” fe 4 ’ ie. ? 
LGO69 A. Yes; I think 
2) () | understand. then. that vou speak confidently that 
J ' understand, then, that vou speak connidaently that 
vou were hot so lhiormed 
’ " | ’ ] af “7 . > — = ] > . ’ “ae — . 
A. I do not re InNember about any particuial locality having vee} 
| ; : 1} ; }) : 
Trit ntioned LQ Thi Couhh ONTV State generaily that my recoiiection Is 
no sales of any locality were ever re Porte (dito me. 


4 “ . , } | . ] , | i | " 
ZI \ At the time you sold your interest did you know that there 


? } ; } +) 
had been any sales made 


A. No, sir. 


e)+) + 4 
22. At that time— 
} . , : = 
A. It | knew it I entirely forgot it. 
Wo ] ‘ 1 ; at } ae | 
23 Q. At that time was there any account presented to you of the 


transaction: of this assoclation 


rr 
" ‘ ’ ‘ va. 7%? ? 
A. Phere Was Ait? CAC COLLIE 


(‘ross-¢ xamination b\ Nive. Wibson: 


24 Q. This arrangement that you entered into, as I understand 
you, Judge, was effected, so far as you were concerned, through Mr. 
lluntington ? 

A. Yes; in the first inst 

20 (). [le acted as your agent, so. to speak, In this transac- 

tion ” 
L670 A. Yes, sir; I executed the instrument, I think. 
20 (). So far as negotiations are concerned, whatever was 


; 


done in that regard was done by him ? 

A. Well, in the first instance, of course, before [ executed this 
power of attorney, | made inquiry and informed myself about the 
business. 

27 Q. This was a speculative enterprise, was 1t not’ 

A. Purely so 

28 Q. The purpose of which was to buy real estate and sell it ° 

A. Yes, sir; there was no idea of a permanent investment with 
he. 

29 (). Ot eout 
Latta and Mr. Huntington you have no personal knowledge ? 

A. I do not know that | ever was present at a conversation be- 


then, of what transpired between Kilbourn & 


tween those parties about this matter. 
30 Q. You do not know, then, what the arrangement was that was 
made for the compensation of Kilbourn & Latta or what Interest 
they were to have in this speculative enterprise ? 
167] A. I supposed, by my conversations with Kilbourn & Latta, 
that they claimed only the usual compensation that brokers 


recelved us com) mM ISSIONS. 


not remember that 
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ol Q. Now, did you know anything about any reinvestment being 
made? Were the reinvestments ail to be made at one time or was 
It to bea sort of continuous transaction ” 

A. They were to be made in the discretion of Kilbourn & Latta. 
The carrying out of the details of the business, as I understood it, 
was to be left with Kilbourn & Latta ink the contrib- 
utors took any part in tha ness; | know I did not. 
o2 (. In other words, then, this was a fu | 


re 
ae 
—_ 
~~ 
~~ 
ae 
— 
ne 
— 
a 


nd that was created by 

these subscriptions, to which you have alluded, placed on deposit to 
. , reyy 

ised by Kill 


y , # ** , ' - ical +) 
ourn & Latta in Linis speculative enterprise - 


A. Yes: inthe purchase of real estate and In its sale 
; 


’ 


} 


3]. Do you know whether they contemplated reinvestment in 

the event they deemed if advisable LO make investment Ot Money 
derived from sales of property ? 

L672 A. Well, I could not say how that was. I do not remem- 

ber that there was anv arrangement about that: [think quite 


Be! 


—a | 


1, ] 1. } — en, aa es J; 
ikely, however, that would have been within the a: 


‘> ry‘? . , ] . . 
ot (J. Phere might have been relhnvestmMenht made unael the elr- 

4 } : . . a. : | ; ee — 7 “— . . 
Culustances under which this DUSTHNeSS Was COnNaGUCLEU without Voul 


] } 2 
knowledge about it 


A. I knew nothing about it. 


—- 


o> ° P , } } "7 as 9 
ow \). Did vou ever vive anv attention to the detalis of 1t at all ‘ 


A. No; I knew nothing aboutit; I trusted the whole manage- 
ment entirely to the firm. 


/ } } ’ . : : } ‘ 
, { . ’ '% , " + } , ; rey ’ 7», ° ‘ ) 7 
ob (). Do you know about what time the depreciation in real estate 
. © 


in this city took place? 


A. I would be a very poor witness upon that point 

37 Q. Can you remember when Jay Cooke & Company failed? 

A. | remember that very distinetly. 

38 @. About what time was that? 

A. I think it was In September, IS7o. 

oe CQ). On the 1Sth of Septem bi r. iSis | had Inv deposits pretty 
well up just at that time—not in Jay Cooke & Company— 


1673 my deposit — the First National Bank They closed about 
the same day, I believ 

40. Do you remember that soon after the panic that ensued 
upon that failure there was a general depreciation 1b the values of 
" ] : i. = af » 2 
real estate 1n tbls City 

haw ae ey : hink 7 

A. ), ves: | havea knowledge o!f the general tact. | Linh it 
did not commence, however, uUntli about the Spring O1 104 7 

41 Q. And from that time forward for two or three years there 
was really no market for real estate in this city excepting it should 


{ 
] . j t + #w “; , } , " 1] 7 ¢ | . i | 5 . ke ; tor rot 
be Isposea Of at a ioss ou recoiiect that general act: 


‘ 


} 


ne, Yes, sir: Saw so few real estate transactions In Vst lf | 

really could not. teil you about the detinand for real estate, but I 
know that there Was a pele ral depr Clationi Oj property all over the 
citv, unless it was in some favored localities that | do not Know any- 
thing about. . 

42 Q. Now, in consequence of this general depreciation of values, 
as you understand it, the property of this Real estate Association— 
for all will call it by that name—was not disposed of? 

SY—155 


sereneeennanenemmestentaetabeenaiaeamenamanentnenenaneenaae: RT ET ID TE ETE TN NT TT aT TE 
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\. That was my understanding, that there was no demand 


1674 for real estate at that time. 
3. Q. The obligations of the association on account of de- 


> RJ i 
‘ ° , ? , . . . ? 
ferred payments Vere maturing and they wanted at) additional seaneee 


+) 


made Up) ; IS hot that SO: 
A. Yes. sir 


lt ©). And now, in consequence of that, IT will ask you to state 


ata 


) 


whether you did not propose to those centlemen, Kilbourn and 
Latta, that you would take your money with the interest on 1t and 
retire from the ecancern 

A. I made that proposition. 

i () And then it was accepted by them ? 
A. Well, it was modified so as to simply include the principal 
thout the interest. They did not pay any ln te rest .on the lnvest- 
Mehl 

ly (). In other words, you agreed with them to take the money 
thisat vou had put Ini 2 

A. IT agreed with them to take 85,000 and and assign my interest 
to them). 

17 C). And that was don 

A. Yes. SIT. 

LS Ld. Csi you tel] about how long before Vou finally consum-ated 

this, by giving vour check and taking their note and a deed 
lO7o of trust, as vou have described, this arrangement was under 
consideration: 

—. Some weeks. I could not be definite about that. I know 
they paid me interest upon the $5,000 IT advanced at the time for 
some period back before it was paid, on account of the fact that the 
agreement had then been entered into but not consum-ated. 

49 (). Was it some time before they gave you their note for 
SLOO000? (The witness hesitated.) You are not able to state? 

A. No; | cannot state. I could hunt up a note, perhaps, that 
migat enable me to speak verv accurately ; but they paid some In- 
terest on that $5.00 I— nearly S100 1 think. 

OU Q. State whether you knew of any of the purchases that were 
made by Kilbourn and Latta on account of this Real Estate Pool. 

A. I did not. 

[ desire LO make ad COrre ection 
1676 the check for that amount, which I have found since my tes- 

timony was given as above,and which was dated, I think, in 
July, 1871, 1 am now clear that that was the time I became inter- 
ested in this association 


ARTHUR MacARTHUR. 
JOHN BuLr,a witness on behalf of the complainants, being recalled 
in rebuttal, testified as follows: 


By Mr. KILLYER: 


“ 


| Q. (Handing witness a book.) Will you look at Exhibit “ D” of 
complainants’ exhibits in this volume. being an account current ol 


in my testimony in regard to the 
time when I eontributed the $5.000. Upon examlnation of 
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Sunderland and Hillver with Kilbourn and Latta from June 26th 
to December 30th, 1S76, and see in whose handwriting that ex- 
hibit is? | 

A. (After examining.) That exhibit is in my handwriting. 

2Q. When did you make it out? 

‘A My recolfection is I made that account out in the spring of 
1S78. 

dQ. Was it before orafter Sunderland and Hillyer came to Wash- 
ington from the Pacific coast ? | 

A. I think it was after 

LQ. Is there any doubt in your mind about that matter 


l6G7 Mr. WILSON - | object to that question 


The Witness. Well, no: I have not any doubt about it. This is 
barely possible. | may be mistaken about IL. but have no doubt 
in my mind that I made that account out in the spring—either 
June Or here abouts—ot IS 

9. Did vou make out, from the time vou went out of the firm 


of Kilbourn and Latta and until Sunderland and Hillyer came 


here 1t} 1S; S— iid you make outforthem or foranv one any account 
: *)* ; ay shea ve at rity ?* ’ it] . , | ) , ii-y i a 
current of Sunderland and Hillver. oreither of them. for Kilbourn 


and Latta ‘ 
| ] ft , ' } . +} . j . . . i . ! 
A. qo not remetnoer Whethel made iy aeceount for them 


6. Could you have made out such account during that 
1678 period and have now forgotten 1 
A. Well, ves; might have don it, bUT 
ne so. IT might possibly have made out such 


+ 


LO ne | could have at 
an account and forgotten it, bec 
what treacherous, but I do not 
remem ber it. 

7 Q. At whose request and for wliom was it made? 

—. It was made for Sunderland and Hillyer, at their request 
that is my recollection 

8 Q. How came you to make o 

A. it must have been because 
stead. have cl recollect 1), | by at ve tolerably 
quested ine to make out that aecou and pu | 
MUPpose 
eT 


into mv hands for that 
thether after Sunderland and Hutllver came 


J (). Do vou now VW 
here in 1S78 there were accounts current made out for them with 
the firm Oo! Kolbourn iN Latta 4 

1679 A. I think those account- were made at that time—after 


| 


the VY came here 


» , - } } . i . ‘+ } : . 
Mr. \\ [ELSON : | onpiect to that. and wish to state that counsel tor 


| ha | = — <a? | + « . ~ ] - i ‘ 
the defendants objects to any Interview between Sunderland and 


NAP ADEA ABIES CE hd NB RTO SIE ARR RTO 
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Hillyer, or either of them, and the witness in the absence of the de- 
fendants. 


‘The WITNESS: They Came here and ex pressed to me thi ir dk sire 
to make a se ttlement of their affairs between themsel ve Ss; in other 
words, to agree Upon SOME divis s1on of their} property between them- 
selves. ‘They consulted me on that subject and my recollections Is 
that | — them as the first act necessary to procure accounts 
current from the firm of Kilbourn and Latta of all their dealing, 
and also “aoe Latta’s trustee. 

11 (. Do you rem: mbe / how long it was before those accounts 
were completed after they had been requested ? 

A. I cannot state how long. I know some days intervened. 
L680 | know there was some delay nD cetting the accounts ready, 
and rere mibe r thie i j were rather dis turbed bv the delay thr V 

had encountered in that respect—waiting for the accounts curren 


Cross-examination by Mr. WILSON: 


1? (). What is your age { 

A. lam about sIxtv-three years old. 

13 Q. Do you remember of a litigation having been commenced 
between Kilbourn and Olmstead on one side and Latta on the other? 

A. Yes, sir. 

14 Q. Do you remember when that began 

A. No, S] r: [ could not tel] how without some refer nce, | eould 
not tell from what is on my mind when it began. 

Lo \). W ell, o1ve the date ads near as you Cali. 

A. I do not know. I have nothing in my mind by which I ean 
fix that date. 

16 Q. Do you remember making out an account current of 
1681 this business at that time? 

—. | do not know. I do not remember It. Still Ll cannot 
Say that I did not 

17 Q. Do you not recollect now that Kilbourn and Olmstead, or 
Mr. Olmstead, called on you at that time to make out an account 
current of the business of Sunderland and Hillyer? 

A. It may be so, but I cannot recollect. | 

18 Q. Where were you when you made out this account ? 

In my office in the Coreoran building 

19 Q. And you had the books down there 

A. Yes, sir; that is my recolleetion—lI had them there. 

20 (). Do you recollect making out any accounts current at all at 
the time that litigation occurred between Kilbourn and Olmstead 
and Lat 

A. No; Ido not recollect the fact of making out accounts ecur- 
rent. [| had something to do with it, but I don’t know what it was 
They called upon me for some information. Ido not know whether 

I made out accounts current or whether I was simply 
1682 called Upon to stat certain facts with reference to this case. 
21 Q. Do you not recollect going over the books at that 
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time and making out statements of accounts current in regard to 
this business‘ 

A. I have been over the books so many times that I can hardly 
identify any one particular time. I may have gone over their books 
for the purpose of refreshing Inv memory as to certain facts that 
they wanted LO establish . that. think, is altogether likely. 

y (). [s it altogether likely that you made an : 


; ccount current at 
that time? 


now 


A. I should say it was merely possible that I did, but I do not 
remem ber. 

25 Q. Do you not remember making out an account current for 
the purpose of showing the balance as to this Sunderland and Hill- 
ver account 7 

A. No; I do not remember it 

24 \) Lo you hot recollect that it transpired that up to the Litre 


, , ,: boas . re L : | . 
Of the dis-oilution oj the firm of Kilbourn ata Latta Lnere 


| i 
: ’ <> — , —_ > . . } : . ¥ - i ’ } * ‘ } } 
ibdso was a Dalanee of about S1S8S.000 in favor of Sunderland and 
Hill 
rhivel] 
} | ‘ r ] , 
A. Yes; I suppose I knew that at all times. I kept the books up 
' 1? ’ 7 ’ 1 ’ . } ‘ ‘ } ; \ 
toa CeTrialh period ra 1G hits Lah ¥ ¢ KIT] Wt) apout Live | ora price | 
i | ] mn » ti ' { t +] } , - | levy | aa 
LHINK it) rene vel Iw? cif { i | rit’T ¢ \\ is a Deticdtiitt© 0) SCOTTIC CO 
; ; , ] ’ 7 7] 
ae »\ 7 ; ; , , ’ P . 
siderable amount due the firm either frony Sunderland and Huillver 
. } } - 4] } ' 
or Thomas Sunderland or joints nkK | do retnember the fact 
- ] if | 
Lhoat LOAt WAS Lhe CAS 
-~ ) } af } 
Js) J. VOW, GO Vou not remem rmaking out in 1emized state 
sf a7 t > ‘1? i. ¢ } ; 
We OF Lila iccouUul SHOWTNG tila OG nee 
\. No, sir: I do not 
“Pi* f 4 " > l ] , 
IE { You cannot remember it 


. ' 
. ; ‘ ; +? ’ . 

\ NO | ado not Jal I ita ho Ul Cid) | } rey Mi i li ct U a 
} ; j ‘ ‘ ; 
1) i \ “ul l Ives | Ll { bel Lri¢ ‘ VV ene. [ icL ith | ea8: sii¢ ] } i { {) Liht 

Pw { } } ‘ 1} ry} ; ‘ ; r «yt? t + | ‘Y : } 7 
» \ retne%m r gO Over the answel atta 
4 } , } } 4 ? ? > 
\ +} ; ‘ ; ; . 
It) i 1] ‘ }¢ : i tha picid Deel} | ( | i> \ im [ see I ‘ () Te iq] 
5 7 ’ ; ’ , 
+} 7 +} 4 } " ' =— ‘ « ‘ . 
[} i im) Lit i) bla ii j ber i i' i eh ii i ; ie t tilt 
} } } 
i 4 - } ' ? ‘ ; 
\ i remember naving someth ~ LO ao W i} Nii l ittis “We] 
?) 7 

Liyldie Yes. ~~ e 

Ae me | |) , 1% ? 1] ? ; " } ; ; ; 

d i ) \¢ I at rec j { Fi) 7 { t’j iit i) i \ ~ if } 


\’ \ 
| + lL. s ™ + str aes 4 } ¢ | ] ; 
‘i COP\ ty; rf) pit (j1} tra \ LV Pe-Wri (>] eri | LOK | sis i Tr)] ict 
’ . " ; , . ‘ ’ 
i syttiy ' j ii +} ‘ . maror oT ’ - } 
Doth with the Dill and the answer at the tinne 
’ i } } ’ ‘ 4 
I CD, lo} WilOthi Glid VOU Loans bial COT) 
s 
} } } f } 
; t+ iy . ; ; , . 
\. | made a « py OF Ue bill for Olmstead and my of the an- 
. . , . 
" + ,« ‘ 4 ‘ 
sSWwel fo} itta | Lillddi QO] it riay t) tt} La made pT)’ O} thie <ill 
i 
, : : 
. f +? ; > . > . . i. ; 
swer for Olmstead and a eopy of the bill for Latta [ know I mad 
5 ’ } | 7 : 
a conv of onetfor meund the otner ior th otrner. but for whien 
i 
4 ~_ | i > 
1685 I made each copy I do not now remembel! 
1 Q. Now, d : 1 O17) v : 
0 vy. wzOW ko VOU OF I remember going over the | KS 
, i f ' nay | ? ‘7 +f + | | t ?y)} 7 4 
at that time and Makin OUL The SLaALCINeLLs 
i = 
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remember the fact, but I think it is altogether likely I went over 
those books. because I was to bi interrogated on certain points and 
| needed to refresh my memory by looking over the books. Ir 
mem ber there Were several questions pul tO me and | Was asked tq 
answer those questions, and [ think I did,and my knowledge would 
have been refreshe 1, certainly, bv ¢ Kamibattor of thie books. 

2 (). You do not pretend how to oTye accurately the time when 
you made out that paper? 

A. No; my only recollection about it is that that paper was made 


: ‘ } ? | 4 : . : 
for Sunae ] land ana | lillyer, at rel requ st. ntter they arrived here 


from the Paecifie COHST 


LGOS6 oe (). Might you not have made out two papers { that 
kind, one a vear or two before that which vou have fur- 


. Re 
nished ? 


A. Yes: it 1s possible. Cahnot Say that did not do it. but i (lO 


not remember it. 

O4 (). And the LWO ay Ine take 1) from the books. asa matter of 
course would correspond in the items ? 

A. I do not know any reason why they should not be exaetly 
alike if they were taken from the books. 


JOHN BULL. 


Ni Aw LS, 1SS82. 


Auaust M@¢LLER. a witness on behalf of the complainaats, 


L687 
being first duly sworn, testified in rebuttal as follows: 


By Mr. Hittyer 
| (). Mr. Muller, did Vou se] 
artin IS/71? 
\. Yes, sir: [ sold it to you 
2 (). That is, to Hillyer? 
A. Yes, sir. 
\ 


— 


some property to Hillver and Stew- 


*) 


(). Square 66, was it not 
A. Yes, sir. 
1 (). What was the purchase price? 
A. S25.000. 
& Q. How much was paid on it? 
A. 5.000. 
6 (). How was the balance secured 
A. I held a note for the balance, which was secured by a deed of 
trust on the square. 

ri ( ). What hnterest did that le df bear? 

Mr. Witson: | object to that question. 

The WItNess: Six per cent. 
1688 (By Mr. HIttyer:) 

S (). Besides the orlgiral unimouroved cround was there any addi- 
tion made to your security by the erection of an expensive dwelling 
house by Mr. [Hillyer on the same property ? 


A. Yes, SIr. 


«<? 
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3. Was that house covered by your deed of trust? 

A. Yes. sir. 

10 Q. What time was the principle of the note which you held 
from the balance of the purchase-mi ney on that square to be paid’? 

A. In five years 


Krom al + | “1 4, “4.9 
rom about June. 1S71. was 1 


) } | 5 , 
12 Q. Up to that time did you have any trouble about the pay 
ment of interest on your 1) ( 
1. N | |. The interest | | prompt 
- O, SI] nevel (] ‘ ; { cae \\ | Pe) Pala Prot] i+ every 


titne 10 Was due. 
lo Q. Did Vou consider your Security ample for that note 
A ( ertalnlv: 1b Was worth Liree or four Limes the note 
L689 14 (). Did vou ever express to anybody any anxiety with 
regard to the security of that note’ 
A. No, sir; I never could do it 
1D () To whom did Vou look fo pay tihat note 
\. To you, Mr. Hillver 


: »* Y : . : } . . 
L6 (). Did you ever look to Kilbourn nmna Latta ior the paytiie 1] 


— Ss 


i a _ » | s } | 
A. No. sir: I neve pPooked to them 


17 Q. Did vou ever suppose they were In anv was responsibie tor 


A. No: LI only looked to Mr. Hillver 

Is () Did you ever say to them that vou th uglit they were Fre- 
sponsible for my portion of it” 

A. NO, SIF. 

19 Q. At the time when the principle fell due was it all paid ? 

A. No, sir; afterwards it was paid 

20 Q. How did it come that it was not all paid? Was there any 
arrangement made about it’ 

A. There was an arrangement. [ let the money out for ive years 

21 Q. Did vou have any conversation with Mr. Hillyer about let- 


: ' y ] } ' ] ' ; ‘ ] ; ] ’ 
L690 A. [told him [ eould let it stand. and he suid anv time | 
wanted abvV money | could have lt. 


Mr. Witson: | ob} ct to that answer 


(By Mr. Hittyer:) 


Cross-examination by Mr. Witson: 


‘Las (). You say you were paid vour interest prompt “Bs 

_ Yes. sir. . 

4 (). From whom did you ret the money 
t | 


\ 
A. In 
{ 


; 
} rh ‘ , ] : : ] . 

he bank. Lhe terest Was all the time paid 1h) the bank ) 

he note in the bank. 

y 445 (). I want to know who paid the money to you ? ! 


Ol) 
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A. It was paid by Latta in bank, except the last time. Mr. Bull 
sot it in hand and he paid me the last time. 
). So that all the money that was paid to you was paid through 


c/ 


_ & 

Mr. Latta ? 
A. Yes, sIr. 
169] 27 Q. Was there anything paid on the principal of this 
note ? 

A. ‘There was no money paid in five years on this note of $20,000. 
ZO (). but after the five years was there anything paid on the 
rinciple i 
A. Yes, sir. 
29. Who paid it? 
A. Latta. 
30 Q. When you wanted interest on this note on whom did you 
eall ? 

A. I never called for interest. I went over to the bank. My note 
was there. I went to the bank every time interest was paid, 

31 Q. When yeu wanted part of the principle after the note ma- 
tured on whom did you ey] ] 
A. On Me. Latta. 
). How many times did you call on him‘ 
About five or SIX tim S 

03 Q. You do not know where Latta got the money from to pay 
the interest, nor to pay the principle, do vou b 

A. No, Sit. 


od (). You do not know anything about how much trouble he had 


- 


, 


Lo gel the money ? 


A. No, sir 
1692 30 (. You know that you got your interest as it matured ? 
A. Yes, sir. 

96 Q. And you know that after the maturity of the notes you 
called on Mr. Latta repeatedly for the money on account of the prin- 
cipal? 

A. Yes, sir. 


. +) 


—— 


37 Q. How much were you delayed in getting that money 
A. At one time I had to wait two or three weeks. ‘That was the 
only time | had to wait. 


Redirect examination by Mr. H1Iniyer: 


38 Q. Did you ever make any complaint to Mr. Latta or express 
any dissatisfaction with the way in which you received your pay- 
ments ” 

A. Never. was all the time satisfied. At one time l was pushed. 
My carpenters wanted their money, as they had finished a house for 
me, and [ had to wait two or three weeks before I got that money. 


AUGUST MILLER. 
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1698 J. H. Ratston, a witness called in rebuttal on behalf of the 
complainants, being duly sworn, testified as follows: 


By Mr. Hittyrer: 


| QQ. State whether vou served this notice on counsel for the de- 


< 


fendants. 
(Mr. Hillyer handing paper to the witness.) 


A. I served that notice by leavinga copy of it at the office of Shella- 
barger WN Wilson on the date named in the notice, which Is August 
2, 1882. 

ZY. How about service on Mr. Totten ? 

A. The service on Mr. Totten was made in the same way, by leav- 
ing a copy at his office. 

o (. At the same time? 


) 

\. On the same dav. 

(Addressing himself to Mr. Wilson 

Mr. Hittyer: I ask again for the production of the letter referred 


to 1n this notice. of whieh “ Exhibit M.” attached to the testimonv- 


in-chief of the complainant, Is a copy 


(ross-examination by Mr. Wirsox 


| (). You sav you served that notice by | aving acopy oft it at the 
,y* . 1} ’ ’ ’ ¥ , 1} : 
ofthe of Shellabarger and Wilson Vid vou eal the attention 


1604 of Mr. Shellabares rto li 
A. Well. | have serve c several novices t hae re and ado not rec- 

ollect as. to this. whethi r thie re Was any one lid thi othee Or whe ther [ 
left it Ol} Judge W ilson’s table. served one or two hovirces by slip- 
ping them under the door when it was locked, and this notice 
have be hb serve d 11) that Way. 
5 Q. Now, as to Colonel Totten, did you serve it personally upon 
him ? 

A. As LO ( ‘olonel Totten. iv fe 
othee and left the notice on his cle sk. Ile Was OUL OI his office at 


that time. 


Mr. Hitnyer: I reoffera copy of the letter, “ Exhibit M,” attached 
to the complainant's testimony-1n-¢c 
Mr. Witson : Objected to, because no sufficient notice has been 


° ’ } . . } 
oiven for the proauction ofr the original 
4h oe we ahawa wara Torad in vide 7 arvad ] 
Che notices referre to above Were otfered 1h. evidence, Marked J. 


H. R. Nos. 1 and 2. 
J. H. RALSTON 
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1695 in Supreme Court of the District.of Columbia. 


SUNDERLAND 


} r= } * ? s | , 
. ntitied cause. do hereby 


posed in me by this honorable 


certify that Durs lahit LO ithe It \ reposea i 
eourt. | did take the testimony of the witnesses hereto annexed at 
the times and places therein speciialed and set forth: that the said 
witnesses were ah 1} irs} iuiv Sworh » LeSTITN thy truth. thre whole 
truth rnd nothi oe ft) | Lruth Said Cause that the answers and 
qu stions were written down stenog! ph c-ly In my presence, and, 
after having been writ! out, were read over by said witnesses and 
by them signed, respectivel\ 1 ny presen | further certify that 
belne unAab see i i oO \] fh lem ne to sign his testimony, | 
have bh With sioned the same for him, & so return the sam«e 
ful mer certhyv wl 1 i! i » aly of Live Part CS intel sted 
lt) th) su at th | insel for anv otf the parties as 
I 
afon id. M | me are SOS8S.00, which are just 
nd reasonab Lra tl by the complainants. 
WM. T. S. CURTIS, Evaminge 

L696 “ Eeetra om Deposition of J. M. Latta in the Case of Nilbourn 

rae Olm read 4 Latta. O19. SUPLEenie (Court DPD. e™ iH I NS. 


JUNE S. LSSO. 


Vet by agreeimne nt, in the eve Hine, at th ofttice of Sie llabarger 


"ay Wilson 
Present: Wim | 

M. Wilson. Es 1, for the defendant. 
JAMES M. Latrra, having been du 


By Mr. Witsoy 


iy SWornh, testified cLS follows 


Whi lid Mr. Olmstead. if ever. become interested in this 


is X/. lehi a il 
firm. and state what his interest was ? 

A. My recollection is that it was in May, 1871. His interest was 
one-fourth of the profits—I think, perhaps, | bad better explain that 
afterwards—and, pe rhaps, be lore thi Lning was definitely settlh d we 
perin tted is inte rest to date baek 1 the lst of Janu iry, the arrange- 


ment having been made 


* Te 
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P. 48 et se 7 


1697 59 Q. What was Mr. Kilbourn’s financial condition at the 


4 


time Mr. ()lmstead Was admitted 


. ee ale - , i] yy } } } ] a? 

A. | KNOW Ol nothing ol anv consequence that ne had, eae [know 
Lhnat he owed ‘ 1} I>] yh) if sw? Ch) | have bye rn) te i onvway 
cas , ‘ as Ne PPOs ise G2 PAPUA I OO on : i trict ¥ 8 } ‘ i ut? ‘ aii Wii 


] 


that he lial. 
fl) (J. Did he have AV miewtis in eX ~s } his LOlrities 
A. [| should think not 


‘ ijt 
a \). What was Mr. Olimstead’s financial condition at the titne 


s¢ 


' ‘ } 
’ > 4 . + * % ; ; . 
\ | (] (] not K IT} \ ‘ i il ‘ j ped ‘ I i | i 
2 What had ] aa al 
; ? ’ ) ’ , + ’ 
t) (). cit i} 1d il Awe Fo Atif ? j ; | {J} ‘ 
} 
\ LL [ ] | ] t} } ny? 7 pPyCVITT «s \ \"¢ _ 
. bactha Lou ll «4 ‘ ag # it/ -& | 5‘ i i ii ‘ ‘ ik «* ' | 


A Ther Was hot 
b4 Q. What Was your Dnan | eonditio} at the tlne th | Mr 


| ’ 
(Jimstead came 1n 


\ yr | | } I { r } 
hy. 4 «6 P p Wav ry.) ort % : ' ce 7 rryrrPsrsy% ; «yr? r) 
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it) ‘ nan CCT 7 a _ } \ ms or. rh ’ i+ ;. a i ? Li I Lieit 
‘ . i , ‘ 
some iots and | had considerabi 1Ol | dont pretend to 


} | 
; Ta 
MOULCTT | ~ }Ppose ] j 4" ~ WO?) } ™ melee. 
. a ‘ 
. 7 
1? 
(34) \ tt ' ‘ ; ; ; ’ ‘ y.) ( 
i) y ie TI | j \ i isis ) } 1] it] (] itil be { I (TCSS 
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A. it was meant that we should crow + : 
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Sag ists 
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ASSO! bcALIC?I * i ; ‘ { ii i? i i : ‘ i ; a 
+ 4 ~ | | | } 4 
? 1) ? j } | ; | , } ’ 4 , , ' 7 ’ : t Bae 
Wihet itl i A iil it ila if i bal . ; ft j : ‘ | . 4 ‘ iu 
. 4 , ry «yy ’ | ¥ ; ; . 
refer to purchases tor members vf t rh 
Page 52 
OL } ] 
+ } ; ‘ ; ~ . 7 s? ; cy . a - 
JID \ Had ‘ if if i ' i ' ‘ ~~ ‘ v9 \; 4 } af rh) Phat \ t ‘ 
cept Its COM MISSIONS 
\ ] | } ¢ 
) j ‘ ;7 ? | | ] | t , > rw ? ’ ’ ¥ , 17 
A one, | Lye iif ‘ | ; Sw jf ; j aiv4i ‘ Aci iit ii A ; ii‘ Irth pur 


: 


rane money Up), which thev never did 10 a@nyv Case 


704 HALLET KILBOURN ET AL. VS. 
1699 Page 36. 


112 Q. The 95th question put to Mr. Olmstead in his examina- 
tion-in-chief is as follows: “ Please state what you know relative to 
lots 34, 35, and 36, in square 445, in this city, being the Thyson 
matter referred to in the bill of compjaint.”. Have you read his 
answer to that question ? | 
A. I have. 
115 Q. What have you to state in relation to that answer? And 7 
give the facts in regard to the transactions. 
A. Hlis answer is simply a fiction, pure and unadulterated; he 
never had the slightest thing to do with Mr. Thyson that I 
know of. 


Page 6H ef seq. 


118 Q. There has been a good deal said in the course of this case 
about certain real estate that was sold to Sunderland and Hillyer. 
Will you explain about that? 

A. I ean only understand this from vour question—that it refers 
to 7 or § pieces of real estate bought really for Sunderland and Hill- 
yer in May and June, 1872, but which entered into the account of 
Kilbourn, Latta, and Olmstead, aggregating something like $18,000 
or 820,000. ! 

Mr. Witson: That is what I refer to. 
1700 The Wrrness: It figures in the account of Kilbourn, Latta, 
and Olmstead, but was really purchased for Sunderland and 
Hillyer and turned over to theiraccount and deeded to them within 
a few days afterwards—say, probably, 10 or 15 or 20 days afterwards. 

119 (Q Please state when the Sunderland and Hillyer property 
was acquired, giving a description of it, and when the conveyances 
were made to Sunderland and Hillyer. 

A. 1872, May 9; lot 10, sq. 158; deeded to Sunder. & Co. June 
14, 1872. 

1872, May 25; lot 17, sq. 158; deeded to Sunder. & Co. June 15, 
1872. 

1872, May 30; lot 9, sq. 158; deeded to Sunder. & Co. June 14, 
1872. 

1872, June 1; lot 8,sq. 158; deeded to Sunder. & Co. June 19, 
1872. 

1872, June 14; lot 17, sq. 69; deeded to Sunder. & Co. July 1, 

1872. 

1872, July 8; lot 16, sq. 69; deeded to Sunder. & Co. July 30, 
1872. 

120 Q. State the facts in relation to the purchase and sale of the 
property in square 242. 

A. Thet property was bargained for by the orders of the Real 
state Association. There was delay in the execution of the deed 
on account of it having to go back and forth to Europe twice, and in 
the meantime we found that we could sell the Vermont avenue front 
at about Zo per cent. profit, and did bargain itaway: We then took 


a 


THOMAS SUNDERLAND ET AL. TOD 


that portion, of it ourselves and turned over the rest of it 
1701 tothe Real Estate Association, so that an item of $40,000 of 
purchases of. Kilbourn & Latta Is comprised in that; $33,000 
of if we sold before the deed. returned, and we never had Invested a 
dollar in it. 

121 Q. No firm capital was used in it 

A. No firm capital was used up to that time 
122 (). How many purchases that were made by the firm, if any 
were made, without knowing just what you were going to do with 


*; 


the property and how you wouid get rid of it? 

A. There were seven during the existence of the firm that were 
made for what Vou might call investment: al] the others we knew 
just where we were going.to put them before we bought. 

125 (. Do you remember what cash payments were made on 
those 7 pieces ? 

A. $4,774. Those are the purchases made from the 13th of June, 
S71, to June 7th, 1874, as investments. 

124 Q. When we meet again I will ask you to give a list of those 
seven pieces to which you have referred. [ wish you to state now 

whether those purchases were made in the ordinary course 
1702 of the business of the firm, or whether they were the subject of 
special arrangement and consultation, or what you would 
call special ventures at the time they were made. 
A. ach of them was a special venture and each was made after 
consultation and dgres Inent bv each member oO] the firm. 


&* 
WEDNESDAY, June 9, 1880. 
Pp (4 c\ 65 
126 Q. Was either member of the firm authorized to make pur- 
ehases of ren] estate. and bind the other members of the firm with- 
out thelr consent ? 
A ‘| hey were NOt. 
127 Q. Was ever any such thing attempted during the course of 
the partnership business ? : 
A. There Was not. 
“kK Ww ue 
JUNE 11. 1880. 
ee 


P96. 
915 Q. State what the business of that firm was (the firm of Kil- 


bourn and Latta). 
A. It was buying «& selling real estate on commission, renting 


_ 


houses. and I don’t know but what at first it comprised the business 
of auetioneers: but, if so, we abandoned that very soon, and 


1703 I don’t know that, in fact, it ever did comprise that 
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Pp. 145, 146. 
C'ross-examlnation by Mr. MArTrinaLy 
101 X @. You have stated several times in the course of your direct 
examination that the seone and character of this copartnership 
business after January. IS71. was not stteh as is set up in the third 
paragraph of the bill of complaint In this case. You have read 
It) the a oft \l r. Kilbourn and Mr. ()lmstend their stute- 


ments as to ] terviews held with VOU, In which they state substan- 
tially — vou insisted that the agreement should be such as Is con- 
tained i this chied paragraph of the bill. Do vou mean that vou 


never lia Insist, as testified to by them” 

\. IL do. | 

12 X (). And that those interviews, as detailed by them, are sub- 
stantially untrue ¢ 


\. They are. 


121 X Q. In answer to the 90th question, in explaining the ex- 
pression 1 vour letter of August 2Oth, IS71. relative to crowding 
oad =) ae . vt ' } } oe 
purchases, vou state that 1b Was meant Cia Wwe should crowd 


purchases we were authorized to make for others.” Were 


1704 you authorized at that tim to inake any purchases for any 
other parties than the Real Association ? 
A. Ido not know positively. 1 think wr were authorized to make 


purchases for Stewart and Hillyer. I don’t think Sunderland was 
yet In the eoneern: he may or he may not have been. 


* 


P. 154 ef sey 


l41 X QQ. In stating, in answer to the 95th question of your direet 
examination, that the firm had no capital at that time with which 
to tnake purchases, do you Wiea th; at the firm had not the means ot 
making purchases if it had rieran dd to? 

A. Yes. Bat . | do. 

142 XN Q. Look on pages 16 and 17 of Mr. Olmstead’s deposition in 
this CAUSC and State whether that 1s cl COPV of a letter written by vou 
on the 26th of Mav, 1872, from Altoona. 


A. Yes, S] : I t think it 1s. 


L458 XQ. iat hat letter you recommend the advisability of large 
purchases by the firm for its own benefit. How were those pur- 


} } 


chases to be mace, if the firm hadn’t the means of making them * 
A. With the view of turning them over to Sunderland and 


<2 


1705 Hillyer, knowing that that was one of the squares that they 


were talking about purchasing. 
144 X Q. What square do you refer to? 
A. The only square | suggest purchasing there in that letter—155 
445 X% Q. What would the purchase-money of that square have 


amounted to ? 


7 


-? 
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A. We could have bought it for a very small payment down. I 
don’t know that the sum was definitely settled and I didn’t know 
that we could do it all, but it was simply one of the things 1 wanted 
to be inquired into 

146 \ Q. Whatdo you meanin this letter by stating that “ I would 

suggest getting the refusal for 10 days instead of purchase for S., H. 
S. of lots 2 & 3, 156 & 16, In square 63, of Riggs?” 
A. Because I did not wapt the purchase to be made, because it 
was likely to affect other property that we wanted to secure for Sun- 
derland and Hillver in that neighborhood. I preferred getting the 
refusal for them rather than purchasing for them 

147 XN Q. In this letter you district the northwestern section of the 


ly 
P a) 


‘ 
city for the benefit of the several parties named therein and state, 
‘after the opportunity has been given each, and they decline, then 
the property can be offered any other, but first reserving the 

1706 right tO purchase ourselves.” What did you mean by that? 
A. It was contemplated to extend some time into the future, 

and did not alone contemplate that dav, but to district the city off, 
which condition night ran for six months ora year; and in the event 
that we were In a condition to purchase we should reserve the right 
to purchase. It was laving out a plan which should extend unlim- 


— 


itedly as long as these people were authorizing us to purchase, and 
if we were in a condition to purchase, and IT thcught it advisable, 
we should purchase P 

4S X Q. You did in point of fact as a firm, after the Ist of Janu- 


, i. ' a -— ; ' p? 3 ‘> 
ary, Inake large purchases for the firm, did you nof 


149 XN Q. Do you know what property the firm did purchase? 

A. The members of the firm joined individually in making a 
good many purchases ; but as for purchasing for the firm they never 
did. ‘There never was an instance where it was not made a special 
venture, and each party was consulted as to whether he wanted to 

goin or not. The proposition of purchasing property was a 
1707 =thing that was talked over very often, but as a firm no one 
uurchased property for the firm and undertuok to bind 

the firm as a firm 

150 X QQ. That was not the object of my question. Did not Kil- 
bourn, Latta, and Olmstead, after the Ist of January, 1571, make 
large purchases of real estate for the benefit of themselves in pro- 
portion to their interest In the firm ? 

A. Thev purchased at the same ratio with the interest that each 
had in the firm, but each instance was an individual agreement. 

1] X (). To what extent were such purchases made ? 

A. I can’t state without some memoranda. 

ADH? \ (). Can you not approximate the aggregate of the amount 


a 


ever 


purchased ? 

A. Without being able to state definitely, I should think it was 
about $14,000 that they purchased for themselves. 

153 XN Q. You now allude,I presume, to purchases made by them 


j 
at the time of the purchase, not having any particular disposition 
of the property in view, do you not? 


¢ 
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A. Yes; exclusive of the purchases that were made in view 
1708 of turning them over to Sunderland and Hillyer, exclusive 
of the purchase that was made in square 242, where it was 
purchased by the Real Estate Association, and finding that we could 
sell $35,000 out of $40,000, we sold it and took it. 
lo4 XN (). Ineluding all the purchasesemade by Kilbourn, Latta, 
and Olmstead, whether they knew what disposition was to be made 
at the time or not, what was the agoregate amount of the pur- 


ehases ? 
A. | should think S74.000 or S70.000. per! aps. 
loo X @. Was it not nearer double that ? 


K- 


A. No. Bae. 


160 X Q. How and under what circumstances generally were 
these purchases made hat were made by Kilbourn. Latta ay Olm- 
stead ? 

A. When property was offered for sale and they thought it was a 
bargain they would generally talk it over, and if they found them- 
selves in a condition to purchase, and each member of the firm had 
agreed that it was a good purchase to make and expressed his will- 
lng@ness to FO in, the purchase was then made. 


P. 162 ef SCY. 

467 X Q. What do you mean by “when the firm was in a con- 

dition to purchase ?” 
1709 A. When they had the money. 
468 XQ. If you thought the purchase a very desirable one 
did you not make the purchase when you did not have the money ? 

A. Not for ourselves ; no. 

469 X Q. When you had an opportunity of placing it somewhere 
else? 

A. Then we took the money of the party whom we expected to 
place it with, when it was In our possession, as it Was in several in- 
stances, and made the purchase and turned it over to them withn 
a reasonable time. 

(70 XN Q. Were there not instances when you had not monev 
in your possession belonging LO parties LO whom you could se}] it, 
and still you made purchases ” 

A. I think not. [t may be possible that we might have had 
money ourselves and not their money, but knew that we could get 
it whenever we drew for it, and thought we would make his pur- 
chases and use our own money; but the parties whom I specially 
refer to we knew that we could get the money from whenever we 
drew for it. 


P.171 e seq. 


490 X Q. In the list given by you in answer to the 119th ques- 


~ 


« & 
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tion, as to when the Sunderland and Hillyer property was 
1710 aequired and when conveyances were made to Sunderland 

and Hillyer, I cannot understand clearly from your testimony 
whether in that list you mean to inelude property which was pur- 
chased by the firm for Sunderland and Hillyer and not for the ben- 
efit of the firm or of the individual members comprising the firm. 
Hlow is that? 

A. The firm took a profit on it, although it was property desig- 
nated by Sunderland and Hillyer for us to purchase at a certain 
price. We purchased it at a less price and took the difference as 
profits, but in every instance it was property which we were author- 
ized to purchase for them ata price be ond what we paid. 

ol AX Q. Phen, as I understand it, this was property which you 
had been authorized to purchase by Sunderland and Hillyer, for 
which vou were at liberty to go a certain figure, and in point of 
fact purchased the property ata less price and conveyed it to them 
at the figure designated by thein. Is that it? 

A. Exactly. 

192 N Q. Whose money was used in making these pur- 

chases ? 
wee A. Generally Sunderland and Hillver’s; as I say, there 

may have been sotne one instance where there was not 
enough money to their credit for that purpose, and we used other 
money, knowing that we conld get the money by calling on them 
for it or drawing for it at any time 

195 X Q. You simply advanced the money for their benefit ? 

A. We did not advance the money generally ; generally it was 
their money. 

494 X (J. You say their may have been some few instances where 
they hadn’t the money to their credit. In those instances you ad- 
vanced the money for their benefit ? 

A. We advanced the money to make the purchase. We took some 
of the benefit out of it ourselves 


Pp. 173, 174. 


497 X Q. Were the conveyances of this property taken to the 
firm or to anv member of the firm and then conveyed to Sunder- 
derland and Hillyer afterwards, or were the conveyances made di- 
rectly to Sunderland and Hiliyer from the original owners ? 

A. They were not made directly to Sunderland and Hillyer. 


- 


P. 177 et seq. 


1712 511 X Q. In answer to the 120th question relative to the 
purchase and sale of property in square 242, as I understand 

vour testimony, it is substantially this, that you were authorized to 

make that purchase by the Real Estate Association, and, pending 

the delay in the execution of the deed (which had to cross the ocean 

and back twice), vou found you could sell the Vermont avenue front 
JI—188 
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at an advance of some 25 per cent. and take that front for the bene- 
fit of the firm, and the balance for the Real Estate Association. Is 
that the case? 
A. Took it for the benefit of Kilbourn, Latta & Olmstead ; ves. 
912 X (). And you mean to say that the firm did that transac- 
tion ? 
A. Yes. By the “firm” you mean Kilbourn, Latta, and Olmstead’? 
Mr. Ma’ PINGLY ? Yes. 


it is understood that that is what 1s meant. 


Mr. Marringuy : When I speak of the “firm” I mean Kilbourn, 
Latta, & Olmstead, and I have no objection to the examiner stating 
on the record that I do not want to commit the witness to the “ firm” 
instead of “the individual members of the firm.” 


1715 p13 X Q. Did it oeeur to you at that time that there was 
anything Improper in that transaction ? 
A. There were considerations about it (which Tam not at liberty 
to divulge, because it affects others) that relieves 1t from any impro- 
priety. 


Pp. 182. 1853. é 


520 X Q. In these purchases made by the firm for its own benfit 
did you not use money belonging to the firm, and also money be- 
longing to customers of tne firm in the possession of the firm ? 


) 


The Witness: Not knowing what we were going to do with it* 

Mr. Marrincity: I do not mean not knowing what you were going 
to do with it or knowing. 

The Witness: There was a difference. When we bought know- 
Ing what we were going to do with it we ordinarily used the money 
of parties in our hands or of others, because we knew we could turn 
it over and have the money; when we bought not knowing what 
were going to do with it we always used money of our own, I think. 


+ 


- 186 « 


027 X Q. Did Sunderland & Hillyer designate in advance 

lvy14 which they desired you should purchase for them or did they 
rely upon the exercise of the judgment of the firm ? 

A. They designated that lots anywhere along this front or that 

front or in this square should be bought at, say, 50c. a foot, for in- 


stance, and other lots at °0c. a foot. 


The Wirness: It 1s simpler to use the word “ firm,” ] suppose, if 
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1717 C.J.H. No.2. W.T.S. C. 


Whereas in the month- of May and June, 1872, I was Jointly in- 
terested with Thomas Sunderland and Curtis J. Hillver in the pur- 
chase of a number of pare ls of real « stafe situate in thecity of Wash- 
ington, Dist. of Columbia, including all of square 115, all of square 
156, all of square 155, and certain lots In square 1oS, my Interest in 


said purchases being a one-fourth Interest ; and whereas in Decem- 


? } } If ) gi 
ber of the same vear, by a verbal agreement betwee hmyvseif and the 
aia } ) : } : , — ] 1} > 4 . 
ajd Thomas Sunderland, I assigned & transferred all my interest | 
: . ’ ° 4 ’ } ? : } ? ie. 
iT) said purchases to sald Sune rland. an 1 SiO) awWvreturned to litt 


bill of sale of all my said interest; and whereas it was at the time 


| err manlt 2 - ; Toasmet altel 
agreed & understood between myself & said Sunderland, altho (ri) | 


simply a substitution of said Sunderland for myself as purchaser of 
the said Sunderland, should sue- 


. . } a dl meas ’ } 4} ‘ . 
not fully expervenced WW sald bill Of Sale, that the transacti 


———— 


sald one-fourth liters st, Ww threat he, 
ceed to all my riclits & obl Lo itions in re spect to said purchases In 
the Same Manner and to the same extent as if he had by C1) the orle 
inal purchaser thereof : 


Now, therefore, for the purpose of further declaring & earry- | 
1718 ing out said agreement, | hereby sell, assigns, & transfers to 
sald Sunderland all rights or causes of action which at thi 
time did occur to me or have since occurred to me by reason of 
said purchases, Or al IsINe out ol thy eC same or of any trans: tions COl)- 4 
nected thie rewith, against any person whatsoe ver, and | particularly . on e 
assion & transfer to said Sunderland any and every claim, demand, | 


or right — action which I may have or which, but for said verbal 
agreement, I might have had against James M. Latta,—— 


Witnesses my hand this dist day of Oct., A. D. 1382. | 
WM. M. STEWART. 


—Hallet Kilbourn. & J. F. Olmstead. or either of them. or the firm 


of Kilbourn & Latta, growing out of their connection with the said 
purchases, & | authorize said Sunderland. in his own name « for 
his own benefit, to sue for & collect the same as fully as | myself 


may do or micht went don : and whereas athi Informed that re | 


suit ils now pendi the supreme court of the District of Colum- 
bia, wherein the said Thomas Sunderland & Curtis J. Hillyer 
1719 — ts the said Luatt 1 IN Ibourn and Olmstead our det'ts, in 
which tl e pl tis seek to peeve ie on account of all cr d 


frauds of the de | ts 1 connection With the sald purchas ~P | hie le UV 


authorize the att'ys of the pl tts to enter mv appearance therein and 
a disclaimer by me of any interest in or claims in connection with 
in the bill of complaint. 


anv of the causes of action set forth 


Western Union Telegraph Company. 


The rules of this company require that _ messages received for 
transmission shall be written on the message bl: anks of the company 


— 
— 
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under & subject to the conditions printed thereon, which conditions 


ial ee 
have been agreed to by the sender of the following message : 


Jas. Gamble, gen’] sup’t, San Francisco; William Orton, pres.; A. 
R. Brewer, secy, N. Y 


GOSHEN, IND., —— 30, 1877. 
Received at Virginia Citv July 30, 1877, 5 p.m. 
To C. J. Hillyer: 


Kilbourn savs Willard will be paid. 


J. M. LATTA. 


1720 C.J. H.No.4. W. T. 8. C. 


Western Union Telegraph Company. 


The rules of this COMPA requir that al messages received for 


— . 1} | es ; , , 
transmission shall be written on the me save 


ted thereon. which eonditions 


i 
blanks of thre company 


‘ 
‘ 


under Ww subject to the Conditions prin 
. 


<7 


| 
have be hn agree d to by the sender of the follow li@ nNnessage 


Jas. Gamble, gen'l sup’t, San Francisco; William Orton, pres. ; A. 
R. Brewer, sec’v, N. Y. 


ee 


GOSHEN, IND., Ju/y 22, 1877. 
Received at Virginia ——, Nev., July 22,1877, 4 a. m. 


To C. J. Hillver: 
Money left in hands of K. and ©. to pay Willard; will ask ex- 


y 47 
Dpiadhavlon 
‘ 


J. M. LATTA. 


Hintyer & Rartsron, ATTORNEYsS-AT-LAW, 
WASHINGTON, D. C., Dee. 15, 1881. 


| 


In the Cireuit Court of the United States within and for the District 
& State of Indiana. In Equity. 


PHos. SUNDERLAND, C. J. Hittyer, Compl.,) 
LO. P NO. 7248. 
J. M. Larra, Defendant. 


1721) =J. M. Latta and his attorneys: 

You are hereby notified to produce the original of a certain 
letter addressed to J. M. Latta, dated Virginia City, Dec. 6, ’77, and 
signed by VP Hillyer, if in vour possession, that the same may 
be offered in evidence by the above-named complainants; otherwise 
secondary evidence of the contents of the Sabie W il] be introduced. 

JACKSON H. RALSTON, 
Complainants’ Attorney. 
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I hereby acknowledge service of the above notice by receiving a 
copy of the same this 15th day of December, A. D. 1881. 
SHELLABARGER & WILSON, 
Attys of J. M. Latta. 


2. B. BOB Wi te w. 


fad 


In the Supreme Court of the District of Columbia. In Equity. 


THOMAS SUNDERLAND «& C. J. HILLYER ) 
vs. . No. 7764 
HaLLer Kitrpourn, J. F. Outmsreap, & J. M. LATTA. } 


To the defendants and their solicitors : 
You are her by notified to produce to the said court or to 
722 the examiner in said cause the original of a certain letter 
addressed to J. M. Latta (defendant) and signed by (©. J. Hill- 
yer (one of the complainants) and dated Deeember 6, 1877, and 
being the same letter a copy of which has already been produced 
and offered in evidence before the examiner in connection with the 
testimony of said Hillyer as a witness herein, to the end that the 
said original may be introduced as evidence for complainants in 
sald cause, and if you fail to produce the said original complainants 
will prove the contents of the same by the said copy or other sec- 

ondary evidence thereof 
J. H. RALSTON, 


Solicitor for Complainants. 


WASHINGTON, D. C., August 2nd, 18582. 
Served the within notice by copy upon Enoch Totten, Esq., 
solicitor for Kilbourn and Olmstead, defendants, and Shellabarger 
WN Wilson, solicitors for Latta, defendant, this 2nd day ol August, 


A. D. 1882. 
J. H. RALSTON. 


Disrricr OF COLUMBIA, ' 
’ . , > SS 
County of Washington, | 
J. H. Ralston, being first duly sworn, on his oath deposes and 
says that the return of service as above made to the within notice 1s 
true and correct. 


J. H. RALSTON. 


723 Subscribed and sworn to before me by the caid J. H. Ral- 
ston this — day of October, A. D. 1882. 
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T 2 Neo 2 WT a 
Hallet Kilbourn. James M. Latta. J. F. Olmstead. 


Office of Kilbourn and Latta, real estate and note brokers, corner 
loth and G streets. 
WASHINGTON, D. C., Aug. 2d, 1872. 
Judge Sunderland, San Francisco, Cal. 

D’k Str: Your telegram was duly received. We found it would 
cost you $250 or 1% to draw on you throug 
and therefore took the liberty of asking you to place the funds in 
N. Y. to ourcredit. A telegram from Messrs. Lee & Waller, received 
vesterday, advised us that $25,000 was in their hands, subject to our 


' 7° = ] 
ly the ordinary channels, 


draft,and we accordingly drew on them for that amount 
Davis, who owls 3S. Ke ot Square Tos wont take less than LO. 
We had a loan on it of 82,000, at 10% interest, due July 2Ist, and 
thought we might press him to take a decent price by calling for it, 
but he sald he would borrow tie money Lt) another place be- 
We have let 


1724 tore he would consent to take less than 40 cents 
. } ’ | } . 
the money lav. and have the refusal of the lot until we can 
‘ ] - ae 4 | ’ 1 . 
hear Irom you Ie has Le 9S square feet, and his lot competes 


the square. He wants $2,185.20 cash, $2,000 in 2 v’rs, & $2,000 in 
3 years, with 5% interest, pay’l. semi-annually. What shall we 
do about it? 

We have bought that part of square 67 owned by Mix and Cassin, 


}} 


viz: Lots 1& 2. at 30 cents: lots part of 6 and all of 8, 12, 13, 14, 
i 


- — 2. . 22 — be Buel ny |» r Qayy > ¢ 
ls. 1). and iv. al AS Celts. ecasn. Duilianee in i. Z. XN 3 Vears, al HY 
, . ‘ | ’ eel " les . = _ y + nt ++) 27 
Interest, payabie semi-annually, amounting to about 321,000—3 7,000 
— * ? , ; } ae ' P oo oa ” 
eash. We have sent deed to Bright for execution for square 138. 


— 


Truly yours, KILBOURN anp LATTA. 


WaAasHInGetTon, D. C.. July 18, 1872. 


Judge Sunderland. 


D’k Str: I have this day subscribed for $10,000 of the capital 
stock of the Connecticut Avenue railroad, subject to your approval. 
The whole amount of capital stock to be issued by the company 1s 
$50,000, on which instalments amounting to 25 per cent. only will 
be called in. Stewart’s friend, John W. Thompson (president of the 

Metropolitan R. R. Co.), who is getting up the thing, says that 
1725 is all that will ever ‘have to be paid, and that it will be the 

best railroad stock in the District. It will only require an 
outlay of 82,500 on your $10,000 of stoek, aud Thompson says it 
will be worth a large premium ina short time. ‘The charter was 
granted by Congress, three years since, from H street, along ' onn. 
avenue, to Boundary. Congress having stopped the building of 
those roads whose charters were granted DY the District Legislature, 

92—188 - | 
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it is proposed to build this road under the old charter and head off 
the others. If they then want to come in over this track they must 
do so on such terms as the company choose to nake. ‘The two notes 
given to George Taylor, for $6,500 each, on square 115, and due in 
1 & 2 vears from May 30, 1872, he wants to sell and will take 2 per 
cent. off. They draw HY inter St, which will make it a I tle OvVvel 
Oo %. Don't vou want them 7? 


Truly yours, J. M. LATTA. 


Wasninaton, D.C... June 22d. 1874. 


} | ] } 7 | ; 
LO pay indebtedness on the real estate of which we repre sent 
] he . « 4a — . ose . : , . 
you as trustees up to September LiPrst. Phis includes certain taxes, 


; 
i 


aS stated, Which should be promptuy paid. We shall have to eall 


~ 


on vou by L¢ leo) in for a portion of this Stlqhi efore we wil] have 
time to get a reply to this by mail. Under the change of govern- 
ment for this District, as per enclosed bill Just passed by Congress 
and approved by the President, we feel that the future of Washing- 


: Dae > i } — F ’ i ,* 4 : 7 ’ ~ 
[On IS permanentiv assured, and that reat property, altel this year, 
‘ ‘ a . . 


8 i. r i j a i Baie } i : . , son } 
will take a step forward with strides heretofore unknown. We all 
; . } } , ’ ’ } r : 2 . 
fee] Mibllant over the facet that hereatiter the District of Columbi: Is 


] 4] = ‘* + , j ‘ - i we # \ * > + 

to be under the exelusive control ol the | nited States Government. 
ae = " } ] ] " . ] . . . 27 

It will now be di veloped and Improved by large eeneral appropria- 


{lons 


Respectfully yours, KILBOURN axnp LATTA. 


WASHINGTON, D. C., July 13th, 1872 


] } 1] } . \ / : 
Dr Str° Brievht 1s here and says he will take S?0.000 nett to him 


for square 158 Che taxes against 1t and commissions will 
17? ( make Iitamount to SPH D000. 0} aly yt ois Cents pe 4 foot There 

isin it TOG95 sq. It lle wants $15,500 eash and balance in 
A 2 Vears, WIth i per cent. 1 We have the refusal LO the Ist 
of August. Shall we take it? Ido not hesitate to sav vou should, 
but decline to take the responsibilitv. The price at which I pur- 
chased lI bye fore Vou Weht awav was S25 O00. i cash. balanes | and 
? vears, at 7 You ean telegraph reply. We can get % of square 
65 A, all except that marked black. The extreme point will fall 
into vour hands this fall. Lot 2 eannot be had at pres nt The 
taxes on lot 1 are more than the lot is worth to the owner, and he 
will let it be sold. That will take about 87.000. We have bought 


} 


two lots In sq. 69, for which we have paid out for you $2,500. To 
cover all will take about $20,000, and, as we want to be prepared for 
l may drop in our way, vou had, perhaps, better 


anything else whic 
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send us $25,000. Notwithstanding the hot weather, real estate still 
goes up, and there are more purchasers than sellers. 
Very truly yours, KILBOURN anp LATTA. 


No. ] 
Judge Thomas Sunderland, in care of Bank of California, San 


Kranciseo, Cal. 


1725 N. da dd. 


] LZ 
ee eS eer ee ee 
KAR ILLYER: At the lhbstance Ol iia! and Creimmstead Lele 
“oe a P , % } 7 . 1] 14 } > oe ’ | 
graphed you to-day not to allow yourself to be worried about the 


' i } 


Willard paviment. Kilbourn & Olmstead have the monev to pay 


| a } ? : : 4 r Le | : | P : 1 2 } 
pourn WY Oimstend «<A Latta Lhe answer oj} Latta fo our bili has 
not vet been 


qgerianad 


\ . ] a ,4 , »’ bas i — 
between these parties stand. | felt it my duty to you, aside from 
. . 


-— 
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Iny connection with the case asan attorney, to let you under- 
1730 stand how matters are going forward. I did not intend that 
you and Sunderland should be brought into litigation with 
Kilbourn & Olmstead without knowing that you were in court at all 
or that your money should be used to fee lawyers t © fight your best 
friends. In fact, I do not believe that Mr. Latta has any authorit) 
‘co sue as your trustee. If you want apy security from Kilbourn 
and Olmstead that they will do what is right I will send you a 
bond in anv amount. You will observe that ay is still in Kk. & 
O.’s hands some 82,700 of S. & Hillyer’s money, but they must pay 
it out for taxes, as the 2 per cent. penalty begins on the first dav of 
December. Please regard this as confidential. But I am very 
anxious that Vou will Suy LO me, if the ye IS SO, that Mr. Latta has 
not been authorized to sue Kilbourn and Olmstead. The sa ile of lots 
I wrote as Just having been sold is suspended, the examiner having 
reported that the suit instituted by Latta (as vour trustee) Is a cloud 
on the title. This stops the erection of a fine house immediately 


opposite your property—square 157 
Yours as ever, JEFF. 


1731 In the Supreme Court of the District of Columbia. In Equity. 


SUNDERLAND & HILLYER 
nye , No. Vio. 


KinpourN, Larra, and OLMSTEAD. J 


It is hereby stipulated ~— 
That —the time of the transfer of the interest of W. M. Stew- 


art to plaintiff Sunderland Dec., 1872, the only writing executed 
by either party was in form a bill of sale, signed bv said Stewart, 
conveying, for a specified consideration, all of his (Stewart’s) inter- 
est In all of the property owned by him jointly with Sunderland and 


} 


Hillyer or with Ifillyer. It did not purport to transfer any choses 
in action. ‘ 

2nd. The suit of Sunderland and ae rs. J. M. Latta, in ine 
United States cireuit court for the State of Indiana, was commenced 


June 20, ISS1. and the suit of Thomas eaiheihead vs. Latta, in 
Same court, Was commenced June rH LSS1. 
srd. The written agreement offered in evidence 
} 
vemover 1S. 
1752 =~signature of W. M. Stewart on the second 


the same foree 


by kim atthe end of the agreement on the third page instead of 


on the second page. 
SHELLABARGER & WILSON, 
Alt’ys of Latta. 
ENOCH .TOTTEN, Attys of K. & O. 
HILLYER & RALSTON, 


Attys of Complainants. 


the 


bv plaintiffs No- 
ISS2, and dated October 31. 1882. having the 
page, shall have 
as evidence as if the same had been signed 


Mt TD gh ADOT hee. AIS FS Ee 8. 


THOMAS SUNDERLAND ET AL. 


in (re fi. lerm mn | sf Instance Filed Feb. 
Sd. LSS3 


190 Orde r that Case be lal ard 


In the Supreme Court of the District of Columb a, the 25 a! 
February, 1883. In Equity. 


‘THOMAS SUNDERLAND et al. ) 
ne. S.No. 7764. 


HaLtLet Kitpourn etal. } 


[t is, this 25d day of February, 1883, ordered that this cause be 
heard in the general term in the first instance 
CHARLES P. JAMES, Justice. 
We consent to the forgoing order. 
KNOCH TOTTEN, 
Alt’y for Nilbourn and Olmstead. 


SHELLABARGER & WILSON, 
Ait'ys }or Latta 


Je )| N SELI YEN, Of Sol’s for ( ompet nts. 


Appearance AG Disclaimer tor Ni, mart hiled Nov. a LSS5. 


In the Supreme Court of the District of Columbia. the 
November, 1883. In Equity. 


SUNDERLAND ef a/ 
rs. | 
IKILBOURN et al } 


The clerk of said nter my appearance 
herein for William MI. Stewart and my.dise almer for him of 
all rig tit and cause of action on his part 
ants or any of them On account ot} | 
involved in this cause. 

JOHN SELDEN, 
/ 


Nol. ror Wom. M Stewart, 


court will please 


‘ 


against the defend- 


f 


1734 
matters set forth 


(or 


anv of the 


2s 
Motion to Dismiss. kiled Mar. 24, 1884. 


ln General Term. 


In the Supreme Court of the District of Colum! 
SUNDERLAND and HILLyer ) 
's. - Kk juity No. 7764 
KILBOURN ef al. } 
IrTisd 


Motion to dismiss for want of 


moves thie 


And now comes the said defendants and 


i 
court to dis- 
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iniss the above cause for want of jurisdiction, because the said com- 

plainants have a plain, adequate, and complete remedy at law. 
ENOCH TOTTEN, 
SHELLABARGER & WILSON, 


Nol rs for Def ’ts. 


a 
1735 hinal Decree. kiled Jan. ‘) ISS. 


In the Supreme Court of the District of Columbia. In General Term. 
In Equity. 


THOMAS SUNDERLAND and Curtis J. HILLyer 


eN. JAMES M. Larra. and Jous FF. O-M- 
STEAD 


LLALLET KiLpot 


} ] 


This eause Came on to be de ara Upol Lhe bill, the cl bide nded bill 
replications, answers, stipulations, and evidence, and, having been 
argued by eounsel and i ly considered by the court, if is thereupon, 
this 6th day of January, iSSo, ordered, adjudged, and decreed as 
follows: 

|. That the complainants have and recover against the said de- 
fendants the sum of five thousand three hundred and nineteen oo 5 
dollars, with interest thereon from the seventh day of June, A. PD 

1S72, until paid, being the profit unjustly and illegally de- 


=_ re 
] 


1736 tained by the said defendants from the complainants arising 
out of the purchase of square No. one hundred and fifty-five, 

in the city of Washington, D.C 
A That sald complainants also have and recover of the sald de- 
fendants the sum of three thousand three hundred and sixteen 
dollars, with interest thereon from the 8th day of June, A. D. 1872, 
until paid, in respect of profit made by the said defendants in the 
hundred and fifty-eight, which profit 


t | ] 


purchase of square No. one 
justly and in equity belongs to the said complainants. 


2D. That the said complainants do have and recover of the sald 
defendants the further sum of eight thousand two hundred and sixty- 
three Kr —, with interest thereon from the 12th day of December, 
A. D. 1876, till paid, being the amount allowed for overcharge made 
by the defendants for care and management of complainants’ property 
and retained by them out of moneys of the complainants in the 

1757) hands of the defendants, contrary to equity and good faith. 
4. That the complainant, Thomas Sunderland, individually 
(in pursuance of the stipulation of the parties filed tn this cause), do 


have and recover of the said defendants the sum of five thousand 
nine hundred and seventy-three 3%) dollars ($5,973.33), with inter- 
est thereon from the 12th day of December, A. D. 1876, until paid, 
being the amount hereby allowed in respect of overcharges for care 
and management of property belonging to said Sunderland indi- 
vidually and withheld from him by the said defendants, contrary to 
equity and good faith, 

5+. That, further, in pursuance of the stipulations aforesaid, the 


THOMAS 


SUNDERLAND 


}- 


T 


AL. 


said complainant Sanderland ndividually do have and reeover 
from the said defendant Latta individually the sum of sixteen hun- 
dred and seventy-two 2°. dollars ($1,672.55), with interest thereon 
from the Ist dav of July IS7S, till peal 1 be lng the sul now 
17538 hereby allowed in respect toovereharges for care and manag 
ment of said complainants property by the said defendant 
Latta and retained by the said | a from the said Sunderland. con- 
trary to equity and good faith 
6. That, farther, in pursuan the said stipulation, 1 : 
complainants do have and recover of thi said defendant Lat | j 
vidually the sum of twothousand eight hundred and thirty-eight 
TT dollars ($2 550.02). with 11) res thereon trom tlie first Y of 
July, A. D. 1878, till paid, being the sum hereby allowed in 
respect Of overcharges made bv “ 11d Lat ra | for Care and munacemenst 
of their property and which has been r ained by said Latta, con 
trary to equity and good faith also the further suin of twelve hun- 
dred and thirty-five 5 dollars (81,255.79), with interest t on 
from the Ist day of July, IS7S, till paid, being the amount of money 
retained by the said Latta from moneys of the complain- 
1739 ants in his hands. contrary to equity and good faith 
And, lastly. that the complainants do ecover of the: e 
auts their costs in this suit, to be taxed by the clerk. 
Dy the court 
A. WYLJI 
PP, fition for PR he (] iat ed Jan Zz ISS5 
In the Supreme Court of tha Distr et of imbia In lq 
SUNDERLAND and HILLyYer 
i's , No 140 
KILBOURN, LATTA & OLMSTEAD. J 
Petition of Hallet Kilbourn, James M. Latta, and John F.Olmstead. 
di fendants in the above-entitl d CHuse. lor a re hearing ther 1m. Al (| 
for reasons therefor they assign the following 
Kirst. Because the complainants base their cla im to recover upon 
all alleged eontract betwee Li thre Hh) and sald detel is ma ene) and 
every claim ana demand Sel forth nt rob and amena 
1740 ments thereof (exc pot thraat I L1ne Charges nade DV de 
fendants against complainants for ca l niahagement) was 
made Upon the basis of said alleged rele s having occurred 
thereunder, and the court, having hel : on delivered in 
this cause, that the said aileged col ct was there could. be 
no recovery on account o} mv oO; - i LE TIS unde r thie Sia d 
pleadings. Before any of the Ins s ned Opinion of the 
court eould be allowed, Nn ali\ Vé | ~ els lide r th) 
well-established rules of procedut juity courts, an amend- 
Inent would have been indisp LsZzble i i W nou mendme rei, SUC hr) 
allowances cannot properly be mad: 
Second. According to the rule laid 
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115 and 156 (see a pp. 7, 8, ), the 1 tem claimed in the bill 
In reference to square 155, to wit, ad Devs 5, should be excluded from 
the computation, This square Was purchased from Burgess 


1741 lor he joint account of Charles A. Kidridge and the de fend- 
ants. ‘This is sworn to by ali the defendants, and the account 

books and other evidence show that Mle ridge received ‘his share of 
the profits, $2,000, and these facts are not contradicted by any evi- 
dence in the record. | 

Third. The same rule referred to in the next preceding paragraphs 
of this petition should be applied to lot LQ, MM square 155. 

by the uncontradicted evidence of the defendants in this ease this 
lot had been purchased by the firm and had been conveyed to the 
defendant Latta, and the deed therefor to said Latta had been 
placed on the publ lic land ls on the 9th day of May, 1 S72, be 
lore complainants began their purchases; and. it 1s admitted by 
Stewart in his apne that he was aware of the faet that the said 


i 


property was held by Olmstead at the time of the purchase 
1/42? by complaints, and the uneontradicted testimony of Olm- 


stend shows that he told Hillyer the facet that he so held the 


property. Lot 21,in thesame square, was likewise held by Olmstead, 
and the title was It) lide wna Ol record at the time of the purchase 
bv complainants of said lot 10, and about the same time of the 
CONVEVAahce of said lot 10 the sald lot 21 was also sold and COl)- 
veyed to said complatnants Lot 2] Was conveyed on { he Ilt h of 
June and lot No. 10 on the 14th of June, 1872. It is therefore 
submitted that no charge should enter Into the computation as LO 
lot 10. 

fourth. No charge on account of lots S and the west half of 9 
should enter into the COMP utation, because the evidenee shows that 
defendants made no profit out ot the sale of them to the complain- 
ants. The uneontradicted evidence Is that they did not receive as 

much as the ordinary commission. 
L745 hitth. Lot 17 comes under the rule of the court referred to 
11) the first peal ragraph of this pet LION. 

Sixth. The claim of the complainants to recover on account of the 
charges for care and managementzwas barred by the statute of limi- 
tations. ‘This was emai by the testimony of N. L. Jefiries, 
who was called : ness by the complainants, as well as by the 
testimony of the cole stont ears. by documentary eviden Ce whe’ Hoot 
bv sald complainants ; ana bv the def ndants. 

Seventh. In ‘order that we imay seem not to abandon certain 


points made in the al cument,. which are stil] insisted upon, and for 


} 


the purpose of completely preserving them in the record, we here 
again state them, viz: ;, 
(a) This court,in an equity proceeding, has no jurisdiction to hear 


ae 
1} 


1, adequate, 


and determine this cause, for the reason that there is a fu 
and complete remedy at law. 

L744 (>) If jurisdiction is maintained in equity the said William 
M. Stewart was and Is a necessary part ty to the suit. 
The entire claim set up by the co in pla nants in their bill and 

amendments Is barred by she statute ot limitations. 
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Decree fixing Am f Ol Appeal Bonds. heiled heh. Lt Do LSS. 
’ ‘ . . . , 4 | \ - 
In the Supreme Court of the District of Columbia. In kq | 
i 
SUNDERLAND and HILLYR® ) 
a Ait é | 
/ awa ((0D4 
iN i4aD »| | \ f ¢ } 
e 
( }y ; >) ; | ‘ 2 . ‘ +] ‘ rf)? 1 ~ ners: 1, 1S »?) 
) TrIOvLIOTN ‘) iit i) hcl \ (Dj Ger Don it a | } i i ( i 
‘ i 
} ‘ io {" + | t } i r)\7 t + | » “ID? - rr? ! fs 1 «yf ti), 
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TOMAS St NDERI LN PANG 4 ' RIS e/ . LLILLYER 


HaALbLet Kirnpourn, James M. Larra, and Joun i 


“gin 
[n Crrol 

Know all Meh by these presents that We, [lallet Kail Mur, James 
M. Latta, and John Ie. Olmstead, as principals, and Noah L. Jeffries, 
Brainard Hl. Warner, and Stilson Hutebins. are bound unto the 
above-named Thomas Sunderland and Curtis J. Hillver in the sum 

; , ’ va } } , ; 1 of 
of twenty thousend (SZ0,000) dollars, to be paid to the said ‘Thomas 
Sunderland and Curtis J. [lillver, their executors or administrators 
to which payment, well and truly to be made, we bind ourselves 
and eneh otf us PO) \ A SCVerAaLLy\ ind out and each of out heirs 

executors, and administrators, firmly by these presents; but 
1749 it isexpresslv understood that the above-named sureties shal] 
be holden and bound to pay the following amounts respect 

ively, and not more, to 

Noah L. Jettrtes, seven thousand five hundred (8$7.500.00) dollars: 
Brainard Til. Warner, seven thousand and tive hundred (87.500) 
dollars: hi Stiis l} Llutelin Ss, five thousand (S.o.000) dollars. —~ 

Sealed with our seals and dated this sixth day of March, 1SS5 

Wher is Lie LOWOVe-hamed Hallet Kilbourn. lames \I ifta, 
and John | (| > id have prosecuted an appeal to the Suprem«e 
Court of the Unit States to reverse the decree rendered against 
them hOINLLYV 3 i sey Vin [he above suit bv the sald supreme 
eourt Of thie Distriet I WO Wola 


‘ 


Now, therefore, the condition of this obligation is thatif the above- 


named Hallet Kulbourn, James M. Latta, and John F. Olmstead 
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HALLETT KILBOURN ET AL. VS. 


y rtificate. 


" > + ‘ 
ao ,ereby certliy that the fore 
} + . . Tes t ‘ ‘ ‘ ] 
ned 1n four volumes, to w VO] 
al | ~) ; . ‘ a. 7 a { Ss 
ive; vol. 2, from page 6U¢ to Jodo, 
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pave Md nciuslive vf LPOtuUn 
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+ (*¢ 17) Tiie equity Calls¢ baALeLN 
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Latta, at d John I. ()limstead, 


I . ] .% } . ty } . 
that sald orl@inalis constitute the 


of said court this 10th dav of Oc- 


1754 «Petition of Sunderland & Hillyer. Filed Dee. 21,1885. Rh. J. 


[In the Supreme Court 
LHOMAS SI V\DERELANI nd tuk 


HALLETT KILBpourN..JAues M. [| 


of the District of Columbia 


‘ 
7 , 
spectiuily ask tha 1 appeal to 
, , 
States be Alloy them) from si 


1?) the above- Piticle qd action by 


1. ] | —~ ae 
OT ( olumbia. at Liye mreneral term 


] } ‘ |, = : ' 
rland and Curtis J. Hillver,. re- 
Supreme Court of thi United 

: vi Fe " 
‘hh part ol the final deere rendered 


, ? T . ; 
| ’ 1 | Salad eourt ihé I< Al us r\ i. 
. 6 | ' » ta TT — — ere ea ey - 1] 
ISS, as denies or fails to award LO Salad plalntilts, as avalnst all ot 
‘ 1c] } f } - } | + | ‘ } ’ ’ a's et |, ’ > , ‘ ; ‘ ‘ } ' ] ) , ] 
sali Cie MCnaahts, WEED OUGTLE Ui SIAVY* Ven thousan i jou! enee qared al ] 
TV | ~ ] , } ) ™ ‘~, } bs; {)*) 62? ) ryt { 4 | - , 
ell ¥" IX «l l ] ti) tie és UJ _ cli (j i iweTest Lil@TeOT! as 
rley ay doin hil] rot fo o¢)yaes + | +) | | hay ‘ed 
Claimed th Olt stead OF thirteen thousand elght bunared ane 
~ i a. } ’ a 1% : . ’ . 
f ’ f i 2 fii ! » Fe i ’ . rst ] i . 
sixteen (Al. LO.) GOlLars, WIth Interest, actuallv awarded to pialn- 
- ee Pe ce ae oe . a a? i } | Pe seg ae 
LItis AP ALIS sald derenadants dy sald qeceree, and specialls ror errol 
P . of . ¥ , ri _ A } i} } t a 
1} Loe COUT if} hci lil pod Lt? iwarad LO Pralnecits avgall St dele ndaant— 


? ‘ « in ' 1] . } } 
Ist. On account of money illegally taken by defendants as com- 


> . ; s 7 
pensation for care and manageme} 
ae ie . | oS . . 4 . - > > 
five hundred and twentv-six (S16. 


On at SIX per ce hit per annu 


—— » - 7 
(00 stead Of elght thous 


re AAS 2. 29 
6.00) dollars ane 


t of property, sixteen thousand 
| interest there- 


mn from December 12, 1876, in- 


($8,000.00) dollars, with interest, 


‘ 
& 


actually awarded on said account by said decree. 


_ NOU Se ES eA Artie 


THOMAS SUNDERLAND ET AL. 729 

2d. On account of profit fraudulently taken by defendants on 
purchase of square 115. the Sum ot twenty-five thousand ($25,000) 
dollars and interest thereon from May 30, 1872. 


‘> } ‘ 4 . i Rakes ‘ . . ? . | ry - ‘4 a= 

od. On aecount oj rofit fraudulentiv taken by defendants on 

? hy yu 6é | F-4- t} _ f° 63 ° 7 | " hay D ns e 
purchase OF square ioo, tine sum ot five thousand three hunadred ane 

} 5 Ts »—- 10 ~2\ scat . } : * 
nineteen and ¥’”, qdoliars (So.ol3.00), With interest thereon trom 


~ j ° } - . . ] ; " . 
4th. On aeeount of profit fraudulently taken by defendants on 
- ay ee — = ; 
purchase of lots 8,9, and one-half of 10,1n square 158, the sum of 
] . , ’ ; y ° ’ vak } 1? ms +s,et) = 
two thousand six hundred and sixty-three ‘~~ dollars (S2.665.70), 
>, I . t 1 — 
with interest thereon from June 1, 1872. 
4 , , } ] } j } a. 
ith. On count of proht Iraudulentiv taken by gaefendants on 
7 Bod oo ial 
d six hundred 


| interest thereon from May 24, 18¢2. 
And also that plaintiffs be allowed an appeal.in said action from 
h part of the decree therein as denies and fails to award to com- 
plainants jointly against the defendant, James M. Latta, the sum 
of five thousand six hundred and seventy-seven and 7% 
dollars, with interest from July 1, 1878, on account of money ille- 


(S04 4.50) 


, 


vmulliy taken by sald Latta as compensation tor care and mahnag¢e- 
i 


} ? } 
red dollars 


mnent of property, instead of the sum of twenty-five hun 
. . . 
(S? 500). with interest. actually allowed bv said decree. and the fur- 


? . } | } } . } " ; » b+? = ’ } 
ther sum of twelve hundred and thirty-five and 9. (81,235.79) dol- 


. ' . . | j amend ™ : } . " ’ — 
lars, with interest fron July 1, 1S7S8, money of complainants retained 
 . Ries »:. tad i } } 
DV defendant, James \I Latta, as SHOWh OV Is account rencered, 

\nd your petitioners further ask that a citation, In proper form, 
* r 


. ’ . , : , P , . 
mav wssue to said defendants, and that the bond On appeal hnerewlth 


5 . . 7 v , > 
’ + ‘ i 7 6} tr} 4 syf «" ; , : Te. Se 
And vour petitioners, as in duty bound, will eve pray. 
. . i + 


Respectfully, THOS. SUNDERLAND. 
CURTIS J. HILLYER. 


DD WK. CARTTER, Chief Just. 
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Ciros. SUNDERLAND, Curtis J. HIntyer © ) 
| No. 7764 
H. Kinrnoury, J. M. Lavra, J.-F. OLMsreap. } 
Ap} 

Know all neh by tl “e presets that \W ¢ Urtis P11 vel ane 
Thomas J. Fisher, are bound to the above-named HH. WkKilbourn, J 
MI. Latta, and ) ik’. Olmstead in the sum tf two thousand (S2.000 
dollars, to Ly paid O tne salad [| ly DOUTH, J. \I Luatta aha J. I 
Olmstead, their executors or adn strators: toWhich pavimnent, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and ourand each of our heirs, executors, and administra- 
tors, firmly by these presents 

Sealed with Our Seals d dated this 16th dav of December, 1SS5. 

Whereas the above-named Thomas Sunderland and Curtis J 
[lillver have prosecute in appeal to the Supreme Court of thi 
United States to revers he decree rendered in the above suit by 
the said supreme court of the District of Columbia 

Now, therefore, t Cc moO his obligation is that if the avoove- 
named Thomus Su d Curtis J. Hillver shall prosecute 
their sid Lp dpe | to efter cl swer lf hana ves and costs if tie 

shall fs | tO Nak 1 his } a. then this obleation shall be 
Wy) Vi id: otherwise thie Satie sha be nd remain in full force 
and virtue 
CURTIS J. HILLYER |SEAI 
THOS. J. FISHER |SEAL. | 
Sealed and delivered u C pres nee of 
EDWARD J. STELLWAGEN. 
\pproved th S Jist day De \ |). ISSO 
D. KR. CARTIER, 
f hive dust ( 

\ true copy 

Seal of Suy Dict y 

‘Test .. J. MEIGS, Cler/, 

By M. A. CLANCY, Ass’t Clerk 
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HALLETT KILROURN ET AL. VS. 


ee a, oa six hundred and seventy-seven and 
} 


85 ($5677.85) dollars. with it terest from July 1. 1S78. on aeeount 


Lov “3 y 1} , P . 
of money Niegalt taken by Lid Latta as COMM pel nsaty on for ear 
and management of property, instead of thesum of twenty-five hun- 


1? s ~ 1) } 1] : a thee 17 = 9 
dred (S2 D000 (LO LlAaATS, with Interest actually allowed by said ¢ leeree. 
} {* ] ] ' ° ys 
and the — her sum of twelve hundred and thirty-five and ~ f 


(S1.235.79) dollars. with inter@st from Julv 1. 1S7S. money of 


176] re nim retalne | DY you, de fendant, James M. Latta, as 
shown by your accounts rendered. 
And why speedy justice should not be done to the parties in this 
behalf 
Witness the chief justice of the supreme court of the District of 
olumbia this 21st day of Dec., in the year of our Lord one thousand 


eight hundred and eighty-five 
D. Ik ARTTER We Just 

1762 [ Mndorsed :] Supeme e’t D.C. Sunderland and Hillyer vs. 

Kilbourn, Latta, and Olmstead. Equity. Citation against 
defts on appeal of Thos. Sunderland and C. J. Hillyer Service of 
within eltation by copy acknowledged Dee. 31,1885. Enoch Tot- 
ten for Kilbourn & Olmstead Shellabarger & Wilson for J. M 
Latta Filed Dee. 21, 1885 Rt. J. Mees, clerk Copied Jan’y 23 


THOM 1S SUNDERLAND and (CURTIS 7 ste LYER | 
‘ to . »Kaquity No. 7764 
Hacer WKIibLpBot RN, JAMES M LATTA. and J. F. | i : ‘4 
(OLMSTEAD 


‘To the Honorable D. I<. Cartter, chief justice of the supreme court 


’ ' , 7 } 
You petitionel rhomas Sunderland. respectfully asks that an 
} 4 | .* Le 4 s . | + } } ] 
appeal to the Supreme Court of thi Lo nited States be ALliowe tO fim 
st a A 
{ ] - } ’ : ’ : } . , } - oe | } 
iron) such part OF the hinhal decree rendered in the above-enptitied ae- 
tion by the sald supreme court Of the District of ¢ olumbia. Al the 
t : ] + ] » aa ce °F 
wepneral term OF sald eourt held Janu 2. 188d as denies or TAlwIS 
} | 4,4} }] : . 
tO award tO Salad p LTQQUTET, isagalnst all of said de endants fhnesum oj 
} t | nar 140) bisa ] » } 43) ae ,t ur t | . > ] 1] . oa? Ga 7 E> 82S) 
Six thousand nine obunared and seventv-three - GOLATS (SOI 49.00) 
e i ot ' 


and in) erest thie reon, as etary | In) thie bill of complatl ht herel 
specifically for error in the court in failing to award to this plaintiff 
agalnt all of said defendants— 

Ist. On account of money illegally taken by defendants as com- 
pensation for care and man ag emMet it of property, five thousand nine 
hundred and Si venty-three eY ($5.973.33) dolla ~ and interest 


ir 
thereon ats! annum from December 1? 18 S76: and 


<A 


poe 
— 
ne 
i 
oe 
noe 
a 
— 


THOMAS SUNDERLAND ET AL, 


2nd. On account of money fraudulently taken by all of said 

1764 defendants from this plaintiff as commission on sale of house 

of Wm. M. Stewart, the sum of one thousand dollars (81.000). 

with interest thereon at the rate of six per — annum from October 
10, 1875 


And also that this plaintiff be allowed an appeal in said action 
from such part of the decree i in as denies and fails to award to 
this plaintiff against the defendant, James M. L atta, the sum of one 


? ’ o =~ - 


thousand six hundred and seventy-two and 5°, ($1,672 85) dollars, 
with int eresit thereon at the rate of SIX per eent. per annum from 
July 1, 1878, on account of moneys illegally taken by said Latta as 


com pensation for Care and INnanavgemelnl of jcne.e roy. 
And your petitioner further asks that a eltati ) proper form, 


may issue to sald at fendunts and that the Taney O}) aaa he re with 
tendered may be approved 
} } ofl 
And your petit ioner. as In duty bound. will ever pray. 


Respectfully, | PHOS. SUNDERLAND. 


Grranted Dec. 2ist, ISSO 
D. kK. CARTTER, 
Chief Justice 
A true copy. 


Seal Supreme §} fe & 1) f oot , 4 


up 


‘Test : R. J. MEIGS 


1765 Appeal Bond of Thos. Sunderland. Filed Dec. 21, 1885. R. J 


s 


In the Supreme Court of the District y aar Da ’ 
December ISS5 


Hs Kinpourn. J. M. Larra,. J. F. OLMSTEAD. } 


Appeal 


A 


mer bv these presents that We. ( ‘urtis J Hillyer and 


Know all 
Thomas J. Fisher. are bound unto the above-named H. Kilbourn 

Ml. Latta. J. F. Olmstead in the sum of ‘3 We ) thousand S? O00) dol- 
lars ‘Ss, LO be pal d to the sald HH. Kilbourn, J. MI. Latt a, and J. FF. Olm- 
stead their executors and a Fae we nh to which payment, well 
and truly to be made, we bind ourselves and each of US, jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly bv these presents. 

Sealed with wer seals and dated this L6Oth day 

W hereas the above-named Thomas Sunderland has ———— an 
appeal to the Supre ~ ‘ourt of the [‘nited States to reverse the de- 
cree rendered in the above suit by the 
District of Columbia: 


94—185 


of December, 1855. 


sald supreme court of the 


104 HALLET KILBOURN kT AL. VS. 


Now, therefore, the condition of this obligation is that if the above- 
named ‘Thomas Sunderland shall prosecute his said appeal to effect 
and answer all damages and costs if he shall fail to make good his 
plea, then this obligation shall be void: otherwise the same 
1766 shall be and remain in full force and virtue 
CURTIS’ J. HILLYER. [skat.] 
THOS. J. FISHER. / SEAT. | 


Sealed and delivered in the presence of. 
i 


KDWARD J. STELLWAGEN., 


Approved this 21st day of Dec., A. D. 1885. 
D. K. CARTTER. 
( 7, d¢ f Justices 
A true copy. 


| Supreme Court of the District of Col 


Test: R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


i 
p Hea 
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1767 Kiled Dee. 21, 1885 R. J. Meigs, clerk. 
In the Supreme Court of the District of Colum bia 
THOMAS SUNDERLAND and C. J. HILLYER 


wie .  Eaquitv No. 7764 
Haptcer Kitpourn. James M. Latra. and J. | . 
COLMSTEAD | 


The [ ‘nited States of America to Hallet Kilbourn, James \. Latta. 


, 
and John FF. Olmstead. defendants in the above-entitled action. 
(;reeting 
y . © i hereby cited and ad niched ,and annaar . ‘ ~ 
You are erebdV clted and aaqamonisned to ve and appear ata Stl- 
preme Court of the United States to be holden at Washington, D. 


C., on the 2d Monday of October next. pursuant to an appeal allowed 
hy me and filed in the clerk’s office of the supreme court of the Dis 
trict of Columbia. wnerein Thomas Sunderland 


i 
? 
i 
i 


Is appellant and 
you are respondents and appell 


ees, to show cause, if any there be, 
why the decree rendered in the above-entitled action by the supreme 
court of the District of Columbia, at a general term thereof held 
January 22, 1885, should not be corrected by awarding to complain- 
ant and appellant, Thomas Sunderland, against you, the defendants 

and appellees, jointly, the suin of six thousand nine hundred 
1768 and seventy-three and °°, ($6,973.33) dollars and interest 

thereon, as claimed in the bill of complaint herein, and spe- 
cifieally for error in the court in failing to award to said Thomas 
Sunderland against vou, the defendants— 

Ist. On account of money illegally taken by you, the defendants, 
as compensation for care and management of property, five thousand 
nine hundred and seventy-three and 333) ($5,973.33) dollars and 
interest thereon at six per cent. per annum from December 12, 1876; 
and, 


THOMAS SUNDERLAND ET AL. 70 
2d. On account of money fraudulently taken by all of you, the 
said defendants, from said Thomas Sunderland, as commission on 
sale of house of William M. Stewart, the sum of one thousand 
7 ($1,000) dollars, with interest thereon at the rate of six per cent. per 
unnum from October 10, 1875 
| And also you, the defendant, James M. Latta, to show cause why 
the sald decree should hot be corrected by awarding LO the sald COTn- 
5 plainant and appellant, Thomas Sunderland, against you, James M. 
Latta, individually, the sum of one thousand six hundred and 
seventy-two and fy (81,672.85) dollars, with interest thereon at the 
| rate of six per cent. per annum from July 1, 1878, on aecount of 
| moneys lilegally taken by you, the said Jas. M. Latta, as compen- 
| sation for care and management of property. 
1769 And why speedy justice should not be done to the parties 


In this behalf. 
rein ie read! anager een the supreme court of the District of 
Columbia this 2lst day of Dee., in the year of our Lord one thou 
sand eight hundred and eightv-five. 


| D. K. CARTTER. Ch’f Just 


ae 


1770 | Endorsed :] No. 7764. Supreme c’t D.C. Sunderland & 
Hillver vs. Kilbourn, Latta & Olmstead. Equity. Citation 
against def’ts on appeal ot Thos. Sunderland. Service of within ci- 
tation by copy acknowledged Dee. 31,1855. noch ‘Totten, for Kil- 
> bourn & Olmstead. Shellabarger & Wilson, for J. M. Latta. Filed 
Dee. 21, 1885. © opl ied Jan ‘\ 25, ISSO R. J. Meigs, clerk. 
Kendorsed On cover: 1) strict of ‘olumbia SuUprelne court No LSS 
Haeallet Kilbourn, James MI Latta. and John Ir Olmste ad, appellants, 
. Thomas Sunderland & Curtis J. Hillver. Filed October 27,1885 
No. 261. Thomas Sunderland & Curtis J. Hillyer, appellants, vs 
Hallet Kilbourn, James M. Latta, and John F. Olmstead. And No 
262. Thomas Sunderland, appellant, vs. Hallet Kilbourn, James M. 
Latta, and John F. Olmstead. Filed April 28, 1886 
* 
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ADDITION TO RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1585, 
No. LSS. 


N, JAMES M. LATTA, AND JOHN 


MALLET KILBOURN, 


OLMSTEAD, APPELLANTS, 


THOMAS SUNDERLAND AND CURTIS J. HILLYER 


FILED OCTOBER 27, 1885. 


THOMAS SUNDERLAND AND CURTI: 


HALLETT KILBOURN, JAMES M 
OLMSTEAD 


No. 262. 
THOMAS SUNDERLAND, APPELLANT. 
Jase | 
HALLET KILBOURN, JAMES M. LATTA, AND JOHN 
OLMSTEAD. 


FILED APRIL 28, 18586. 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT 


i. 
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etme abn ee a Le Oe A a 
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a ny 


SUPREME COURT OF THE UNITED STATES. 


THOMAS SUNDERLAND and C. J. Hit! 
rs. 


HALLET KILBOURN et als. 
Opinions of the Court in General Term (3 Mackey, 510). 


Mr. Justice Wyte delivered the opinion of the court: 


This is a controversy which grew out of the employment of the 


firm of Kilbourn & Latta by Messrs. Sunderland and Hillyer and 


William M. Stewart, in the year 1872, for the purpose of buying 
property in the northwestern section of thee ity on spec ‘ulation. The 
operations of Kilbourn & Latta under this agreement were pretty 
extensive. The principals, Sunderland, Hillyer, and Stewart, were 
here in Wishineten. in the months of May and June—perhaps 
later—in 1872. Within a period of five or six weeks these gentle- 
men, through their agent Kilb urn & Latta, purchased property 


In that section of the « a amounting to about $600,000. mae. © Sun- 
derland’s interest in these purchases was one-half. Mr. Hillyer was 
to have one-quarter and Mr. Stewart was to have on: qoarter i inter- 
est. Soon afterwards, and in thi same year, Mr. Stewart sold out 
his interests to Mr. Sunderland, so that a much larger interest in all 


i< 


vested in Sunderland. Besides that Sun- 


these purchases was then 
derland made some purchases for himself in the same way, amount- 
ing to about $150,000 

The bill in this case charges, first, that the agents were guilty of 
fraud in purchasing or securing bargains at one price and reporting 
to their principals at another price and taking the difference. Sec- 
ondly, they claim that the defendants, their agents, charged their 
principals with a large amount of commissions for the care and 
management of the property purchased, which commissions they 


aver were not earned 


Although the period covered by these transactions was a brief 
one, yet large purchases were made. The number was, . think, 
about 31 or 382 in all. The only subject about which there has been 
any controversy between the parties is in regard to four of these 

yne lots. As to all the others there 


purchases—two squares and si 
} } ae a | ee ee er are ee 
Mas HNeen No controversy al alli, CXCeEDL aS tO tie Charge tol com mis- 


sions and managemen 

Now, as to these four purehas Ss, tne bill chara S that these age nts 
purchased square 115 for $40,000 and charged the principals $65,000, 
making a profit of S25 000. Thev aiso Charge that on square 1dd 
there was a profit, made in the same way, of $9,319.90. On lot 17, 
In square 15S, they charge that a profit was made in the same way 


f $3,516; and on three other lots o1 rts of lots in the same square 
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a similar profit was made of $2,665.70, and on square 156 a profit of 
$14,601. These sums amount in all to about $50,000. | 
It is aonirer to Inquire what kind of a contract this was. The 


bill sets out tl 
terms of the agreement. ‘The defendants in their answer deny that 
there was any special agreement, ayd assert only general employ- 


ment; but this feature of th case can be ee reeenae best by reading 
she evidence of Mr. Stewart in regard to the nature of the employ- 


ment and the character of the agreement, and the bill seems to inti- 
mate that the agreement was as has been proved by Mr. Stewart. 


— 


at there was a special agreement and specifies the 


Mr. stewart Was One of { the origins 7 part ies, and he says: On con- 
sultation among ourselves, Messrs. ioe pen and Hil Ilyer and I, 
we came to the conclusion that Kilbourn & Latta should be emploved 
to negotiate the purchase we mia and accordingly we con- 
sulted with and employed them in the business. It was distinetly 
understood that they should negotiate for such pieces of property as 
we desired to pure hase from time to time, and buy the same at the 
lowest possible price, and that they were to have a commission on 
al] purchases made by them, but that in case the vendor should 
apply to them to sell, that they should obtain a reduction from the 
purchase wey of the commission which the vendor in such case 
would be liable to pay, and in that case it would be the same to us 
as if we paid no commission.” 

And on cross-examination he says: “The exact terms of the 
agreement were, as nearas I ean recollect, that the firm of Kilbourn 
& Latta were to undertake to purchase such pieces of property as 
we might desire to purchase, and charge’ a commission therefor in 
each case; but in a ease where the vendors SOU; oht them (that 1s, 
Kilbourn & Latta), and in which case they were ‘entitled to charge 


be de- 


? 


a commission as against the vendors, that the same shoul 
ducted from the pr urchase price.” 
We think that such a eontraect as that Was utterly void—wholly 


: . , 1} } ° 

legal. If Kilbourn & Latta under that contract had periormes i their 
duty faithfully to their employers (in this instanee Sunderland, Hill- 
ver, and Stewart) it involved their betrayal of the other side. Sun- 


derland., Llillver & Co. were to select the pieces of property, and then 
Kilbourn & Latta were to sell or procure author ty to sell the same 
property to them at the lowest possible price; whereas it was their 
duty, if they were employed tO ce]]. LO rel rine een possible 


price. 


So that the arrangement between these parties was to do an illega! 
thing. Of course no contract of that kind ean be sustained in a 
court of equity. The principle on which the rule here laid down 
depends is, as stated by Chief Justice Wilmot, ve public good. I 
read for cohnvenlence trom broom’ s LL CO% al Moa page los . 

‘The objection,’ says Lord Mansfi ld, “that a contract is immoral 
or illegal as between plaintiff and defendant sounds at all times 
very ill in the mouth of the defendant. It is not for his suke, how- 
ever. that the objection is ever — 1, but it is founded in general 


mais ire of policy, which the defendant has the advantage of, co 
. ime , . . 4 . 7: | . 
trary to the real justice as between ‘ee and the plaintiff—by acci- 
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dent, if I may so say. The principle of public policy is this: Ex 
dolo malo non oritur actio. No court will lend its aid to a man who 
founds his cause of action upon an immoral or an illegal act. If, 
from the plaintiff’s own statement or otherwise, the cause of action 
appear to arise ex turpi causa or the Ltransgore ssion of a positive law 


' 
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of this COUNTY, the re the court says he has no right to be assisted. 
It is upon that. he sake of the de- 
fendant. but ay eause ft 


round that the court goes, not for t 


| not lend their aid to such a plaintifi 
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po, il the plaintiff and the defendant were to chang sides, and the 
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defendant were to bring his action against the plaintiff, the latter 


y " a " . 
would then have the advantage of it. for. w 
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Che court will never support a contract by which one party agrees 
i ~ ‘ 
to betray his duty to his einpioyers, and thus we regard th COn- 
tract as proved by Mr. Stewart he same thing is proved by Mr 
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ealculated to create a breach of faith between these defendants and 
the sellers of the property, calculated to make it their interest to 
seek authority In the owners of the property to sell their property 
at the lowest possible price, when the law imposes the duty of ob- 
talning for their employers the h oli st possibl price 

A man eannot be both buver and seller Hle cannot be agent for 
tne puUrcnase* rand agent ror a S( le} at the ime time. i ie duties 
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ein the feature we have pointed out out 1f there were 
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moral terms of this contract, we think that such purcheses may be 
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sustained, and the claim for compensation might be allowed. For 
xample, if Kilbourn & Latta were not employed to sell in any in- 
stance by the owner of the property, or if they were the owners of 
a piece of property themselves and sold to the other party with their 
eves open, that would be a purchase and sale which does not fall 
within the objectionable terms of the contract. Wherever there is 
a transaction of that kind—a fair and honest transaction—the court 
will sustain it. Reading further ufion that subject from Broom’s 
Legal Maxims, page 741, it is said: 

“It must be observed, however, that a contract, although illegal 
and void as to part, will not necessarily be void in toto. Thus, if 
there be a bond with condition to do several things, some of which 
are agreeable to law and some against the common law, the bond 

former and void as to the latter only; and 
this rule is generally true with respect to a contract void and illegal 
In part as against public policy, and vet good as to the residue.” 

Now, although we have deemed it our duty lo express our repro- 
bation of this character of contracts, yet we think that some of the 
in this ease do not fall within the objection- 


shall be good as to the 


subj cts of controversy 
able provision of this contract 

As to square 115—the first square on which a profit of $25,000 
was made—the facts, in brief, were these: Kilbourn & Latta had 
been in iaiaiadion- for the purchase of this square for about two 
vears themselves, and had obtained (in the winter, I think it was In 
January or February, 1572) the refusal from the owners at $40,000. 
It was a square of ground which belonged to the trustees of a pub- 
lic institution. The trustees passed a resolution on their minutes 
recognizing the offer and accepting it at $40,000. Kilbourn & atta 
had not closed their contract when they entered into the arrange- 
ment with Sunderland, Hillyer, and Stewart, but soon after, or it 
may be said simultaneously with making this arrangement with 
these gentlemen, they completed the purchase and they took the 
money which Sunderland and Hillyer had deposited with them 
and completed the purchase at $40,000, and then turned it over or 
submitted it to Sunderland, Hillyer, and Stewart to say whether 
they would take it at $65,000 or not, without informing them what 
it had cost them or who were its owners. Sunderland, Hillyer, and 
Stewart decided to take it at $65,000. They judged for themselves. 
They had selected it beforehand and they agreed to take it 

The claim of this bill is that under this agreement Kilbourn & 
Latta ought to have turned that property over to these purchasers 
at $40,000. We do not think so. They judged for themselves 
whether it was worth $65,000. It was the property substantially of 
Kilbourn & Latta. They had had the refusal of it and an interest 
In it to that extent long before they had seen Sunderland and Hill- 
yer, and, in fact, had been in negotiation for it for several years, and 
thev were entitled themselves to the benefit of their bargain. They 
were not obliged by this contract to cive these gentlemen the bene- 
fit of a bargain which they had previously made for this property. 
That would have been a very disadvantageous contract to them. 
They would lose $25,000 by such a bargain as that, and all they 
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would make would be commissions on selling $40,000 worth of 
property. The law does not require any such extravagance of 
purity. It is very true that Kilbourn & Latta concealed the fact 
that thev had this bargain, and that they were really the owners of 
the property. They ought in good faith to have told the whole 
truth. 

But what would be the consequence of that? Why Sunderland, 
and Hillyer, if they had any fault to find with the property, if they 
had been imposed upon by the concealment, might have repudi- 
ated the purchase. They would have said, ‘“ Why, here, we have 
been imposed upon. You concealed an important fact. You were 
our agents, and you ought to have told us you were selling this 
property.” But they did not take that course. ‘The property was a 
valuable purchase and they kept it. 

by what principle of law do they claim, then, that they, who em- 
ployed Kilbourn & Latta in the month of May, 1872, shall have the 
benefit of a contract which Kilbourn & Latta had secured for them- 
selves months before? This contract does not give them any such 
right. The only objection to it in the world is the one which we 
have mentioned, and that is that in making this sale to Sunderland 
and Hillyer they did not inform them that they were selling for 
themselves. If they were imposed upon in that way they could 
easily have repudiated the purchase. 

Well, how is a court to make an allowance in a case of that kind 
and keep the contract, where they keep the property and make a 
profit out of the property because they refuse to give it up? Why 
should they be allowed, then, to inflict a loss of $25,000 upon their 
agents ¢ We do not think that the principle s of equity have reached 
quite so sublime a degree of purity as that, and we therefore con- 
clude that the complainants are not entitled to this $25,000. We 
think it is fairly the property of Kilbourn & Latta. 

Then there is a claim for profit on square 156 of $14,601, with 
interest. That was a purchase made by the firm of Kilbourn & 
Latta from Mr. Kilbourn, trustee of the Real Estate Association. 
There was a real estate association here in Washington for the pur- 
chase of property which had been established several years. A 
number of gentlemen had invested their money, and the head man- 
agers of the syndicate were Messrs. Kilbourn & Latta, and Mr. Kil- 
bourn, a member of that firm, was the trustee 1n whose name these 
purcbases were vested for the use of the members of the syndicate. 
This firm had purchased this square some time before, and the title 
was vested in Kilbourn as trustee for the syndicate, and this square 
was sold by Mr. Kilbourn to these gentlemen, Sunderland and Haill- 
yer, and Sunderland and Hillyer claim that they ought to have had 
that square at the same price that the syndicate had bought it for 
several vears before. In the course of the evidence, they give as 
their reason (which we think does ‘not belong to this case at all) the 
conduct of Mr. Kilbourn and of Mr. Latta toward these gentlemen 
who were in that syndicate, for the purpose of showing that Kil- 
bourn & Latta had defrauded those who had employed them. We 
think that that investigation does not belong to this case, but that 
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the same principle which applied to square 115 applies also to this 
square 156; that the legal title was in Kilbourn for the benefit of 
this syndicate, who had put money into the hands of Nilbourn & 
Latta for the — se of this property, and that if Mr. Kilbourn, or 
Kilbourn & Latta, defrauded the syndicate. those frauds are not to 
be applied to the ¢* nefit of the plaitiffs in this suit. So that we 
think this $14,601 does not belong to these plaintiffs. That makes 
about $ 1 O00 of this claim disposed of. 

Another claim is profit on square 155, amounting to $5,519.55. 
Without going much into detatl with regard to that, I will Say that 
after that square had been selected by these gentlemen as a desira- 
ble piece of land to purchase, and Kilbourn and Latta were author- 
ized to pure hase it, they bought it for themselves—substantially for 
themselves —and this was the prohi they made Upon it in turning it 
rope rty ought to 


over to these complainants. We think that that 
all agents, and 


be accounted for. Good faith must be preserved 
these defendants had no right to buy or sell for anybody ; they were 
merely employed as agents to negotiate. But when their employers 
pointed out the property which they desired tO buy, rood faith rc- 
quired that they should exert their best abilities for the purpose of 
purchasing it for them on the best terms they could. They had no 
right to go and buy it for themselves and make a profit from their 
employers out of it. This claim we think, therefore, is to be al- 
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lowed. 

Then there is the a on lot 17 and on two or three other lots 
in square 168—lot 17, one-half of 9,10, and one other lot; we think 
that those profits OULT ht to be ace counted for also. In regard to lot 
17 there was this feature: The plaintiffs pointed out square 158 and 
sald, ss We are Willing LO ove HO eents a f¢ ot for any property you 
ean get in that square.” ilbourn and Latta then set to work and 
they bought some lots in that square at forty cents:and charged the 
complainants fifty cents. ‘That the y had no righttodo. The profit 
of the purchase belonged to the employers. They were acting in 
the purchase for them, and whatever profit was made belonged to 
them. An agent is not to be encouraged in devices to make profits 
secretly out of the business in which he is engaged as against his 
employer. ‘Lhe _ of his employment belong to his employer 
Good faith and public policy require a strict enforcement of this 
rule. ‘These amandaian should be made with interest. 

We come, now, to a dificult feature of the case produced by a 
stipulation which has been filed in the cause. It is dated the 22d 
of March, 1852, and, 1n substance, it is an agreement: by all the 
parties that the court 1s to render such decree for or against any or 
either of them as the evidence warrants. The firm of Kilbourn & 
Latta had been dissolved at the close of the vear 1876, and Mr. Latta 
had gone to the West, and the complainants in this case brought 
suit in equity against him out there in regard to these transactions. 
After the dissolution of the firm he had taken the care and man- 
agement of this property and the others had not. He had received 
certain sums and the others had received certain other sums from 
the profits of this agency and from the money with which they had 
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been entrusted. He had rendered a certain class of services with 
regard to this property after that in which they had not participated, 
and in addition to the other questions in the case there is the ques- 
tion of the apportionment of his liability to these complainants 
arising out of the dissolution of the partnership. 

To the suit which was brought there he filed his answer. All 
parties, the complainants and the defendants, were anxious to have but 
one litigation, and the result was that the Western suit was brought 
here and a copy of the answer and the other proceeding in that case 
were filed with these, and this stipulation was entered into: thatthe 
court was to render such decree for or against any or either of the 
parties as the evidence warrants. 

We hesitated a little about acting under such astipulation. Evi- 

dence without allegation is of no consequence either 1n a court of 
equity or a court of law, and this bill was not framed with a view 
to this other litigation going on in the West; indeed, the Western 
litigation sprang up after this bill was filed, but the stipulation covers 
everything, and it is our purpose to try to carry out the objects of 
the parties. 
This business began, as we have said, in June, 1872. The man- 
agement of the business remained in the hands of Kilbourn & Latta 
up to and until the close of 1876. It was then transferred to Mr. 
Latta, who went out of the firm to a great extent, and these gentle- 
men are severally claiming compensation for their services in the 
management of the property. It will be remembered that these 
were purchases for speculation; not for private use. Kilbourn & 
Latta were the agents to carry on the speculation, and the title to 
the purchases was taken in the nameof Mr. Latta, one of the mem- 
bers of the firm, in order to the more convenient management of 
the business. In these purchases one-quarter to one-third was paid 
in cash, and the notes of Mr. Latta were given for the deferred pay- 
ments, or the encumbrances were assumed by him. 

Soon after these purchases, which were made in 1872, came the 
business panic of 1873, which overspread the whole country, re- 
ducing the value of property everywhere. This property accord- 
ingly sank in value, and the correspondence in evidence shows that 
Mr. Sunderland, who was most largely interested in the property, 
and Mr. Hillyer, too, were almost ready to give up and lose their 
cash investments and let the property go rather than meet the de- 
ferred payments. At any rate, that was their intimation, and there 
is some evidence on that subject. Certain it is that the speculation 
at that time seemed to have turned in the wrong direction; 1t was 
a losing operation. But Kilbourn & Latta kept the property. ‘They 
watched it; they paid the taxes upon it; they took care of these de- 
ferred payments (to be sure, the complainants furnished the money) 
until towards the end, when it became necessary to raise a loan, | 
think, of $35,000 and furnish security to pay that loan. We think, 
for the persistence, pluck, determination, anc confidence shown by 
these agents during those disastrous years they ought to be well 
compensated. If this property had been in the hands of its owners 
they undoubtedly, from the evidence we have, would have let it go 
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and have lost their cash payments. But Kilbourn & Latta were 
always sanguine of the result ultimately,and they encouraged these 
men tohold on,and took care of the property, watched the assessments. 
and took care of the deferred payments. Hillyer and Sunderland, the 
principal men, were absent in Europe a great part of the time. 
Stewart had sold out and had no longer any interest. We think 
lit to be paid. 7 

he contract upon which this suit was brought contemplated 
that thie V should be paid Out of the sales of the property that were 
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made—that IS, the eontract contemplated that Kitbourn W Latta 
should keep the management of the property until sales could be 
made. But in July, 18758, Hillyer and Surderland came here 
There never had bi Cll a St ttlemne hit between these ventlemen. Here 
was $600,000 or more of property at d large sums of money de- 
posited inthe hands of agents, and large sums paid out, and there 
were a thousand teins and ho settlement but IT) 1S7S they de- 
manded an account, and Kilbourn & Latta furnished them an ac- 
count, and in that account they charged $16,526.67 for the care and 
management of the property for about four years and after, as they 
claim. ‘That was whilst it remained in the eare of the old firm of 
Kilbourn ray Latta. betore Mr. Latta went out. Besides that. Mr. 
Latta, after he went out, made a elaim for care and Management 
amounting to $0,677.85, and besides that used a sum of money be- 
longing to the complainants amounting to $1,255.79. We think 
that, thoug 1 these services were valuable, this claim 1s LOO large, 
and to show that it is too large we refer to the account kept by Kil 
bourn & Latta with Sunderland. Underdate of December 12, 1876, 
is the item: “Care and management of whole property from May, 
1872, LO date "—that Was during the wl ole period of it, and if Is Ca&re 
and management, not only of Sunderland’s interest, but of the whole 
property—* $9,975.55." That was the value which they put upon 
their services in their settlement with Mr. Sunderland, and it is very 
strong evidence against them. ‘To be sure,it is not an admission by 
which they are absolutely bound, and we do not propose to hold 
them to that: but we think, in the face of their own admission on 
that account, that an allowance of one-half of this $16,526.67 would 
be ample compensation to the old firm of Kilbourn & Latta, and we 
make them that allowance of 95,260.00 5. 

in regard to Mr. Latta’s charge of $5,677.85 for his management 
of, we divide that in the same way. We allow him one-half, and 
we charge him also with the $1,285.79, which he undoubtedly used. 

| His honor then went on to consider several other items of charge, 
but as the disposition of them involved only the consideration of 
questions of fact, that portion of the opinion is omitted. Coneclud- 
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ing, he says: | 

lam authorized to say for the chief justice that if he were present 
he would not concur in the conciusions we have reached. In his 
opinion, this court has no jurisdiction. He thought that it was a 
case that belonged to a court of law. My brother James and my- 
self think that it 1s a clear case for a courtof equity; that it isa 
case of fraud, a case of trust, a case of account. There is an act of 
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Congress (sec. 723, R. S.) which declares that courts of the United 
States sitting in equity shall not exercise jurisdiction where there 1s 
a remedy at law. The Supreme Court of the United States has put 
a construction upon that act, and it Suys that it adds nothing at all 
to the doctrine which existed before the passage of the act—that the 
statute merely emphasizes the principle. But, however emphatically 
that doctrine May have been declared in the act of Congress, we think 
that this is so clear a case for the jurisdiction of a court of chancery 
that we have not hesitated a moment in regard to the subject. 


Mr. Justice JAMES said 


| will add one or two concurrent expressions 1n regard to some of 

the features of this case lirst, ita lleg ‘ed that the whole of these 
* 
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transactions were provided for in the pre 
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minary general agree- 
ment; that the plaintiffs were to employ the defendants on a large 
scale and were to have their services, yo matter what the transac- 
tions should be—that is to Say, that if they were alrea dy ony loved 
by other people LO make sal S, vet if they desired to mure hs ise that 
same land the defendants should be under some kind of obligation 
to them as their agents. My brother Wvlie has with cosphadia 
characterized the immoral effect of that kind of arrangement, and in 
that [ entirely concur. So far as it constituted an engagement 
that the defendants should be under obligations to them in their 
purchases from the defendants’ employers it is not permissible; but 


it has occurred to me to say that I have had, 1n the first place, some 
doubt of the establishment of that contract. It was dented by the 
defend: ints and there wasa certain degree of Improbability—perhaps 
4 food deal oO! improbability—that men who were engage ed in eo 
business of real estate brokerage would commit themselves to so un- 
profitable an obligation; but, besides that, [ have the impression 
that that contract was not binding. I do not see any mutuality In 
it. It was said that on centlemen were to be compensated ulti 
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mately by their commissions in selling property on speoulatian. 
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First. thev were to have commuissions directly werd the plaintiffs 


where they were not already empl: ved by ot} ta a n which ease 
their compensation would be fron 1 the | Lter. “But as to this general 
agreement it ought to have been deat that ceemn was a prelim1- 
ary obligation assumed before a single purchase was made if that 

applied. But here the plaintiffs were 


contract is to enforeed and 
not bound after making A single transaction to FO ON ; they wer 
not bound to continue. It was not a contract In which on one side 
they bound themselves to make purchases to a certain extent. or to 
some indefinitely large extent, in consideration of which obligation 
the others were to serve them in this way. ‘They were not bound to 
buv a dollar’s worth, for that matter; they could stop at any time. 
There were dol or 5 transactions, and they could have stop ped i at 
anv of them, and this appears on the face of the contract; so that 
there seems to have been no Ot bligat ion assume d on the part of these 
complainants to do anything. If that is so there were no mutual! 
obligations. So that the alleged obligation said to have been as- 


sumed before the purchases commenced on the part of Kilbourn & 
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Latta was not made binding by aconsideration of obligation on the 
other side. 

If there were no such preliminary agreement—namely, that In 
every transaction the defendants were to be the agents of the com- 
plainants—then what would be the character of the transaction In 
square 115? It would be simply thig, and you will find in it noth- 
ing that will support the complainant’s claim that the complainants 
undertook to buy this square 115. But that would not preclude the 
defendants from selling theirown property. If, however, it involved 
an obligation, as I think it did, on the part of the defendants to dis- 
close that they were acting as principals, it would still be necessary 
to ascertain what the injury was. The complainants would have to 
establish some damage that they had sutfered. Without the help 
of this general preliminary contract they could not insist, 1t seems 
to me, that-on discovering that the defendants had bargained for 
that property, that bargain must be understood to have been made 
for them. If they had no preliminary agreement which was bind- 
ing, it was reducible to this: that after these defendants had made 
the bargain for square 115 the complainant undertook to purchase 
through them. They were not informed, though, that those whom 
they undoubtedly regarded as their agents were themselves the prin- 
cipals. It is difficult to see where the damage lay in that case. They 
took it at their own price—the price which was reported to them. 
[t is not demonstrated that thev paid any more than they would 
have paid if they had known who was the owner. But after that 
occurred, if they had a right to complain, then it seems to me clear, 
as has already been stated in the opinion of the court, their retnedy 
lay simply in throwing up the bargain. Thereisa principle in the 
law that a party cannot hold on to a contract or insist upon its being 
carried out, as they did, by retaining the fruits of it, and have dam- 
ages for the breach of it—in other words, treat it as a contract ful- 
tilled and as a contract broken. 

With regard to these other cases, in which they were told that the 
plaintiffs would give 50 cents a foot for whatever lots could be ob- 
tained in square 158, I think it ought to be very distinetly under- 
stood that this court will not sustain any such construction as has 
been put upon that matter by the defendants. In the argument it 
was said to us that substantially the plaintiffs said to Kilbourn & 
Latta, “ We will give you 50 cents for anything you can get.” 
They did no such thing. ‘here is not such a word in the evidence. 
They did hot say, ” We will cIVe you HO cents for anvthing Vou Can 
get.” There was a colloquy at the bar upon this subject, basing It 
all on that phrase. They simply said,.“‘ We will give 50 cents for 
whatever you get ; ” and they did not mean that they woutd vive 
50 cents absolutely, but that that was their limit, and one of 
the defendants said that they regarded this as an open order, in 
which ease the broker takes care of himself. Well. he eannot do it 
in this court. Wedonot allow him to take eare of himself. He 
knows perfectly well that he is employed by the purchaser when he 
is not already acting for the seller. The price, the limit named, is 
50 cents, and when he makes the negotiation he is obliged to regard 
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himself as making that negotiation for his principal, the purchaser. 
In that case he had already one principal, namely, the purchaser, 
and he could not act for another. I donot care what the view taken 
by brokers is; it is time they should find out the view of courts of 
equity and the view of the law, that when so employed they are to 
act simply for the principal, and it is not for them to take care of 
themselves. ‘There is the most emphatic reason for holding them 
liable in that part of the matter. 
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Amendment to Bill 


Paragraph 113. Plaintiffs further aver that in the month of May, 
1872, the plaintiffs and said Stewart had under consideration the 
desirability of purchasing the whole of square 156, in said city, and 
requested the said firm, as their agents under their employment, as 
hereinbefore stated, to make Inquiries respecting the said square, 
negotiate for the purchase thereof, and ascertain the lowest price at 
which it could be purchased on their account: that subsequently 
and shortly before the 27th day of May, 1872, the said firm informed 
the plaintiffs and said Stewart that said firm had been in negotia- 
tion with the owner or owners Of sald square, and had Ot their part 
diligently conducted the same in the interest of the complainants 
and said Stewart with a view to procure the same for them at the 
lowest possible price, and had ascertained that the same could be 


nurehased for the sum of 890,429.90, and that this was the lowest 
. . . } } } } ’ j 

price for which the said square Could Di purchas “1 from the owner 

* 


* ’ } { ' . . , " . 
or owners thereof, and the said firm at the same time advised the 
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plaintiffs and the said Stewart to purchase the square at the said 
price; and the plaintiffs and said Stewart, not having been informed 
by the said firm and not knowing who in fact was the owner or were 
the owners of the same and without any Inquiry in reference thereto, 
but relying upon the truth of the representations so made by the said 
firm and upon their advice, authorized the said firm to purchase the 
sald square, on account of complainants and said Stewart, at the 
price last above named, and that on the 27th day of Mav, 1] 872, the 
said firm informed the plaintiffs and said Stewart that the purchase 
had been concluded, and that a deed in due form had been executed 
for the said square by the owner or owners thereof to James M. 
Latta, as trustee for the plaintiffs and the said Stewart, and the said 
firm thereupon charged the said plaintiffs and the said Stewart with 
the amount last above stated as the purchase price thereof, and from 
funds in the hands of said firm belonging to the plaintiffs and said 
Stewart withdrew, under color of said purchase, the sum of $20,000, 
and represented to the plaintiffs and said Stewart that the said sum 
was required by the vendor of the property as a cash payment upon 
the purehase, leaving the property encumbered in the sum of 

0,429.90, which encumbrance was afterward fully paid and dis- 
charged by the said plaintiffs. 

But the plaintiffs aver, as they are now informed and _ believe, 
that the representations so made by the said firm in respect to the 
price of the said square were false and fraudulent; that at ne ow 
of said pretended negotiations and of said purchase the title the 
said square stood in the name of Hailet Kilbourn, trustee, wo was 
held in trust by him for a certain company composed of several in- 
dividuals and ealled the“ Real Estate Association,” in which neither 
the said Kilbourn, trustee, nor the firm of Kilbourn & Latta nor 
any member thereof had any actual or beneficial interest; that the 
said firm did not in fact negotiate with the said “ Real Estate Asso- 
elation” nor with any of the individuals composing the same with 
reference to the sale of the said square to the said plaintiffs and said 
Stewart, nor, as plaintiffs are informed and believe, did the said 
firm communicate to the said “ Real Estate Association ” nor to any 
member thereof the fact that negotiations for the purcliase of the 
same were pending nor until some time after the conclusion 
of the sale the fact that the sale and conveyance to plaintiffs and 
said Stewart had been made, nor did they ever communicate to 
said association or to any member thereof the actual price which 
had been paid for the same by the plaintiffs and said Stewart; but, 
on the contrary, induced the members of the said association to be- 
lieve that the said square had been sold and a by said 
Hallet Killourn, trustee, for the sum of 865.748. an: that neither 


q 

‘ 
id tte Rinne thancels I itanes sn teeetnn awe ia talk accom 
Live elit iithh LO] ast \ Mourn, as trustee, evel in fae \ ACCOU DLE! 
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ence between said sum and the amount paid as above stated by the 
complainants and said Stewart, to wit, $24,681.90, unbeknown to 
the complainants and said Stewart, was appropriated and retained 
by the sald firm ot Kilbourn W Latta tor its OW) benefit, and com- 
plainants aver that by reason of the premises the defendants became 
and are chargeable in equity, as trustees for the complainants, with 
the excess of the purchase price actually paid to the said firm by the 
complainants and said Stewart over the amount obtained by the 
said “ Real Estate Association ” on the sale thereof, to wit, $65,748. 

Complainants further aver that until the month of January, 1882, 
they hor either of them had any knowledge that the sum of 
$90,429.90 above named was not the actual price for which the 
said square had been sold to the complainants ana the said Stew- 
art, in 1872, by the then owners thereof, through the said firm of 
Kilbourn & Latta, nor did they or either of them know any of the 
facts constituting the fraud in the said purchase as above set forth : 
that the said facts were, Up to the said date, carefully concealed from 
the said complainants and the said Stewart and from each of them 
by the members of the firm of Kilbourn & Latta in such manner 
that the complainants had no knowledge of them and could not 
with any reasonable degree of diligence have ascertained them ; that 
the said facts were ascertained first in the months of January and 
february, 1882, by an inspection of the books of the said firm of 
Kilbourn & Latta, obtained through an order of court, and by the 
statements of J. F. ( YImstead, one of the members of said firm, when 
under examination as a witness in reference to the same. 

THOS. SUNDERLAND. 
C. J. HILLYER. 


UNITED STATES OF AMERICA, | 
District of Columbia. } i 


Curtis J. Hillyer and Thomas Sunderland on their oaths depose 
and swear that they bave read the foregoing ainendment to original 
bill by them subseribed and know the contents thereof, and that the 
facts therein stated upon their personal knowledge are true, and 
that the facts therein stated on information and belief they believe 
to be true. 

THOS. SUNDERLAND. 
C. J. HILLYER. 


Subscribed and sworn to before me by the said Curtis J. Hillyer 
and Thomas Sunderland this 7th day of March, 1882. 
[ NOTARIAL SEAL. | EDWARD J. STELLWAGEN, 
Notary Public. 


It is hereby stipulated that the foregoing is a true copy of the 
amendment referred to in and filed in pursuance of the order of the 
court, passed on the 14th day of March, 1882, in this cause, and that 
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Supreme Eouit of the United odtated. 


OCTOBER TERM, 18838. 


HALLET Kitpourn ef al., Appellants, ) 
DS. -No. 188. 
THoMAS SUNDERLAND ef al. } 


THOMAS SUNDERLAND @é/ al... 
App llants. 
DHS. 
HALLET KILBOURN ef al. 


and 


THOMAS SUNDERLAND @¢7/ ail.. 
Appellants, 
TS. : 


HALLETT KILBpourn ef al. 


Brief for Kilbourn, Latta and Olmstead, Appellants, 
in 188 and Appellees in 261 and 262. 


Cross Appeals from a decree of the Supreme Court of 
the District of Columbia. 


Theseappeals grew out of a money decree, rendered 
in what is really an action for money had and re- 
ceived instituted in an equity court. 

The original bill was filed in the court below on 
the 9th day of June, 1881. (1.) An amendment was 
made to the bill (30) on the 14th dayof March, 1882, 
which, by accident, was omitted from the trans- 


cript, but is now printed, by consent, as an additional 
record; with it is printed the opinions delivered in 
the court below. Previcus to the filing of the orig- 
inal bill in the court below, the cemplainants had 
instituted two like suits in equity in the Circuit 
Court of the United States, for Indiana, one of 
which was their joint suit, and the other was in 
behalf of Sunderland alone. Process was served 
on Latta in the Indiana causes, but no jurisdiction 
was ever obtained there of the defendants Kilbourn 
or Olmstead. After avast deal of testimony had 
been taken in the cases, a stipulation was entered 
into March 22, 1882, (35) whereby the subject 
matter of the Indiana causes was transferred to the 
District of Columbia, and by an amendment (34), 
the whole litigation was consolidated into one suit 
in the District. 


The controversy grew out of the purchases of about 
31 or 32 lots or parcels of ground lying in the north- 
-western part of the city of Washington, which were 
made by the complainants in the space of 23 days, 
between May 27, 1872, and June 19, 1872, (220). 
The property cost $382,560.49. (220.) <A part of 
the controversy relates to a charge for the care and 
management of this and other property Irom the 
time of the purchases until the end of 1876, or for 
about four years and a half. 

The original bill and the amendment show that in 
April, 1872, the complainants, Sunderland and 


Hillyer and Mr. Stewart entered into an agree- 
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ment among themselves to buy an indefinite quantity 
of real estate in the northwestern section of the city, 
for speculative purposes; for this purpose Sunder- 
land was to furnish one-half, and the others, each, 
one-quarter of the funds necessary. 

It is charged, in the bill, that in April, 1872, an 
agreement was entered | into with the defendants, 
then doing business in the city as real estate brokers 
under the firm name of Kilbourn & Latta, whereby 
that firm was, by the complainants and Stewart, em- 
ployed as their agents to make for them the pro- 
posed purchases. The alleged agreement, set out by 
the complainants in their pleadings, is substantially 


as follows: 


‘‘That the plaintiffs and the said Stewart should 
entrust to said firm, as their agents, the negotiation 
for and the purchase of such real estate as the plain- 
tiffs and the said Stewart might elect to require ; 
that they should furnish to the said firm, when re- 
quired, such sums of money as might be requisite 
for the purchase of the property, and that the said 
firm should be paid therefor a reasonable compensa- 
tion, by way of commission, when the firm should 
make no charge by way of commission against the 
vendors of the property, but in case such charge 
should be made by the said firm against the vendors, 
that then no commission whatever should be paid. 
That the firm, in consideration of so being entrusted 
with the purchase of such real estate, and of the 
commissions which it might derive therefrom, should 
ascertain and point out tothe plaintiffs and Stewart 
such lots and parcels of land as, in the judgment of 
the firm, might be most advantageously required by 
the plaintiffs and Stewart, and that the firm should 
advise and counsel, to the best of its judgment, 
knowledgeand experience, the plaintiffs and Stewart, 


in respect of purchase of any particular parcel 
of land which they, on their own motion, might sug- 
vest to the said firm as desirable to be purchased on 
their account; and that in all cases, the said firm 
should negotiate for the purchase of any real prop- 
erty to be acquired on account of the plaintiffs and 
the said Stewart, at the lowest possible rate at which 
it could be obtained from the owner, and after ascer- 
taining the price at which any such property might 
be obtained from the owner, should fairly, and to the 
best of the Knowledge and ability of the firm, inform 
the plaintiffs and Stewart whether the said price was 
such as to render their acquisition of the property 
desirable, and recommend to them whether they 
should purchase the property or not; that if the 
plaintiffs and Stewart consented to such purchase, 
the same should be made on their account by the 
firm, and that, upon receiving, at its request, from 
the purchasers, the cash required in the first in- 
stance, and, also, the amount of deferred payments, 
as the same might become payable, the said firm 
should make due settlement with the vendor or 
other persons entitled to payment, (1 and 35).”’ 


The complainants also allege, in their pleadings, 
that, in May, June and July, 1872, large quantities 
of real estate were negotiated for and purchased, 
valued at about $370,000, and that about $100,- 
000.00 was deposited with the firm to meet the cash 
payments; that as to each purchase the defendants 
represented that they had negotiated with the 
‘cowner’’ to obtain the lots at the +‘ lowest price,’’ 
and that the price agreed on was the «‘ lowest price’’ 
for which the property could be obtained, and that 
they (the plaintiffs) relied upon those representa- 
tions. 

That, in April or May, 1872, plaintiffs called the 


attention of said ‘‘brokers’’ to square 115, and re- 
quested the defendants to ascertain as to the owner 
and price thereof; that on or about the 25th of May, 
1872, defendants informed plaintiffs that $65,000 
was the lowest price at which the property could be 
obtained from the owner thereof, and advised the 
purchase thereof; that, relying on them, the 
plaintiffs anthorized the purchase of the square, and 
on the plaintiff’s representations that the sum of 
$20,000 was required by the seller, paid that sum, 
and it was conveyed to Latta as trustee for plain- 
tiffs. But that these representations were false, and 
that the real price, instead of being $65,000.00, was 
only $40,000.00, and that the cash payment re- 
quired was S8.000 instead of $20,000, and that 
such representations were made for the purpose of 
cheating the complainants and frandulently obtain- 
ing from them the sum of $25,000.00, which the de 
fendants appropriated to their own use, And that 
neither the plaintiffs nor Stewart took any part in 
the negotiations for said square, but that they left it 
entirely to the firm, and that the real facets in rela- 
tion to this purchase were never disclosed to them 
by the firm, but were fraudulently concealed, and 
that they were entirely ignorant thereof until the 
year 1881 (3, 36); that in March, 1881, Sunder. 
land, having his suspicions aroused, resorted to the 
record of the deeds, which disclosed to him the fraud 
which had been perpetrated (4, 37). 

That they were, about the same time, and in sub- 
stantially the same manner, defrauded in reference 


to the purchase of lot 17, in square 158; that they 


(5 
were falsely informed that the purchase price of 
that lot was 88,316.00, which sum they paid to the 
firm, but that the price was really only 85,000.00, 
whereby the firm received wand appropriated to 
themselves $3,316.00 (38). 

That in substantially the same manner, and 
about the same time, the firm defrauded the plain- 
tiffs and Stewart of the following sums through the 
acquisition of the following pieces of property in 
the city of Washington: 

Square 155, the sum of $5,319.55; three lots in 
square 158, the sum of $2,668.70; and square 156, 
the sum of $22.973.00 (41, 42); that the real truth 
as to the last transaction did not come to their 
knowledge until January or February, 1882 (42). 

That in December, 1872, Stewart sold his entire 
interest in the speculation to Sunderland (42). 

That after the completion of the purchases, all of 
the property purchased, and also two other tracts 
in the same portion of the city, which cost $80,- 
000.00, were left in the care of the firm for re sale, 
whenever satisfactory prices could be obtained, and 
that in consideration of the probable commissions 
on such sales, the firm agreed that it would keep 
upon its books an amount as to the property, notify 
them of the amount of funds necessary to pay the 
taxes, Interest, and the like, and disburse the same 
without any charge whatsoever for such services; 
but that because of the financial crisis commencing 
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in 1873, no sales were actually made prior to Janu- 


~~ q #) 
(li tf, LS 7 4 i ted} 


ES 


Erne 


= 


a ee 1 rome 8 8 RN 


, 
beens 


ORS CUE A nc. cea, 1. ne per 


ae 
4 


That from the time the said agreement was made, 
to January 1, 1877, the plaintiffs sent to the firm 
more than $250,000.00, and that on December 31, 
1876, the firm held a balance in cash due to them of 
not less than $20,000,00, and that on that day the 
firm secretly and fraudulently diverted the sum of 
$16,526, and appropriated it to their own use, on 
the pretext that such charge was for care and man- 
agement of the said property from June, 1872. (43.) 
That said firm had not, in fact, exercised any care 
or management over any part of the plaintiffs’ prop- 
erty in any other manner than by said agreement 
required. (44.) 

Thatthe defendants concealed this charge, and that 
the plaintiffs were entirely ignorant of said charge 
until June, 1878, and that no accounts had been ren- 
dered by said firm to them between June 26, 1872, 
and June 20, 1878. (44.) That on the 20th of 
June, 1878, both plaintiffs being in Washington to- 
gether, for the first time in many vears, they de- 
manded an account, which being furnished, the said 
charge appeared thereon ; that they thereupon de- 
manded that said sum be refunded to them (44), and 
further, they aver that they Kept no accounts for 
themselves as to said matters, but relied upon the 
good faith of the firm. 

Thatin January, 1877, they were informed by the 
firm that by an arrangement between the members of 
the firm all remittances on account of the property 
should be sent to defendant Latta, who would dis 


burse the same under the same agreement as that 
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made with the firm in respect of such disbursements. 
and that accordingly considerable sums were sent to 
defendant Latta, who wropgfutly appropriated for 
his own use, for care and management, the sum of 
$0,827.50, and that said sum is justly due the 
plaintiffs from defendant Latta. ( 45.) 

That in 1872 and 1873 Sunderland, individually, 
purchased, through said firm, several parcels of un- 
improved real estate, which was left in the hands of 
said firm under the same terms as the joint prop- 


erty of the plaintiffs was left, and that out of the 


se 


funds in their hands, and under the pretext of 


charging for the careand management of such prop- 
erty, the firm wrongfully appropriated to itself the 
sum of $5,973.00, and also the further sum of 
31,000.00, which was done secretly, and was not 
disclosed to him until the month of July, 1878, and 
in the same manner as the other misappropriations 
set forth (46 

That defendant Latta, in the same manner and un- 
der the same circumstances, andon the same pretexts, 
wrongfully abstracted the sum of $1,672.00 of the 
funds belonging to said Sunderland, and _ trans- 
mitted to said Latta, between January, 1877, and 
June, 1878, which fact first came to the Knowl- 
edlge of said Sunderland by an account rendered 
78. 
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to him by defendant Latta in July, 18 


The complainants, by the prayers, ask for only 


monev deerees. and in respect of each of the said 
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Thedefendants answered the bill, and the amended 
bills, and denied specifically that any such special 
contract, as is alleged by the complainants, relat- 
ing to the making of said purchases, was made 
by them. 

They also aver, as matter of law, that such a con- 
tract if made, would have been void, because thesame 
is contrary to public policy. 

That the claims are stale, and that the complain- 
ants were guilty of laches. 

That the alleged contract is void under the stat- 
ute of frauds, because it was not to be performed 
within a vear and was not in writing. 

That if the complainants ever had such a claim, 
as is alleged, it is barred by the statute of limita- 
tions. 

That the parties came together and stated and 
agreed upon an account showing a balance of $2,- 
715.58. to be due from the said firm to the com- 
plainants, and the same was duly and fully paid, 
and that a receipt was given therefore by the comp- 
lainants to the defendants, in full discharge of said 
balance andin full settlement of all of said matters. 

That said Stewart is a necessary and indispensa- 
ble party to the cause. 

That the charges for care and management are 
just, reasonable and proper. 

They deny all charges of fraud and that they 
withheld any knowledge or information from the 


complainants. 


It was ordered by the Special Term that the cause 
be heard in the General Term in the first instance 
(721), and a money decree was entered, by which the 
court awarded to the plaintiffs $38,316.00, on ac- 
count of the purchase of lot 17 in square 158, and 
S8,000.00 on account of the charge for care and 
management, and sum the of 82,500 as against Latta 
individually, on account of his charge for care and 
management by him bestowed on the property after 
January 1, 1877. <All the other items of the claims 
were disallowed. 


From this decree all the parties appealed. 


Assignment of Error. 


The appellants, Kilbourn,Olmstead and Latta,sub- 
mit to this Court that the Supreme Court of the Dis- 
trict of Columbia erred as follows, to wit: 

1. By holding that the court had jurisdiction as 
an equity court to hear and determine such a case, 
there being a plain, adequate and complete remedy 
at law. 

2. By holding that the alleged contract was a 
valid contract. 

3. By holding that the claims of the complain- 
ants, according to the pleadings and proofs, were 
not barred by the statute of limitations and by 
laches. 

4. By holding that said matters in dispute were 
not fully and finally settled, the balance ascertained. 


and paid in full. 


1] 


5. By holding that William M. Stewart was not 
a necessary and indispensable party to the cause. 

6. By awarding $3,316.00 to the complainants on 
account of lot 17, square 158. 

7. By awarding against the defendants and rend- 
ering a money decree in favor of complainants for 
SS.000. on account of excess 1n the charge for Ca&re 
and management of the property. 

8. By rendering a money decree against Latta, 
and in favor of the complainants for 82,500.00, on 
account of his charge for his care and management 


oft the property. 


Statement of Facts. 


There never was any such agreement made be- 
ween the parties as that set out by the complainants 
in their bill. 


It is wholly inconsistent with the admitted facts, 
and unreasonable to assert that such a contract could 
have been made by the defendants with the com- 
plainants The complainants in this case, judging 
from the admissions made in the testimony in the 
cause,were lawyers of large experience and not a lit- 
tle ability ; one of them has taken pains to put upon 
the record an account of the income which he re- 
ceived as a lawyer in a distant State, for a part of 
the time discussed in the testimony. Before the 


time when, they say, the extraordinary contract as- 
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serted and relied upon, was made, they each had 
had a great deal of experience in the matter of buy 
ing real estate; and at least gne of them had such 
experience in the city of Washington. 

The defendants were real estate dealers in the city 
of Washington, doing business under the co-part- 
nership name of Kilbourn & Latta, and were, in 
fact, the pioneers of that business, having embarked 
therein in 1866. They had labored unceasingly to 
build up their business from that time until the or- 
ganization of the Board of Public Works, in 1871, 
and the consequent change in the progressive atmos- 
phere of the city of Washington, which immedi- 
ately followed the advent of that enterprising or- 
ganization. The defendants had, fora long time, 
been publishing a real estate journal in this city, 
(534), and had collected such statistics and other in- 
formation as enabled them, practically, to command 
the real estate businessin Washington. (531, 534, 
535.) They were fully informed of the owners of 
available property, and had been employed to sell 
many pieces which were already recorded on their 
books, with detailed information concerning it. 
They had also the names of dealers in real estate in 
their possession; their office was the common place 
of resort for both buyers and sellers; and, in short, 
they had spared neither expense nor labor in ac- 
quainting themselves with their business, and to 
secure to themselves such facilities as would con- 
trol and successfully manage the business in which 


they were embarked. In 1872, and at the time 
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when the complainants say they made their unpre- 
cedented contract with the defendants, the business 
of the firm was immense. It amounted to millions 
of dollars annually in the way of transfers of prop- 
erty through the instrumentalities of their office, 
and for the year 1871 alone, their commission ac- 
count amounted to $25,000, and they had on their 
books for sale about 2,500 aifferent pieces of prop- 
erty ( 530). 

Every presumption must be indulged against the 
existence of such an agreement. On its face, if it 
contained the stipulations which it is alleged it 
did contain, it is one wherein the parties had stipu- 
lated to defraud third persons from whom property 
was to be purchased ; it 1s an agreement whereby 
the defendants were, in fact, to act as the agents 
and brokers of parties having real estate to sell, 
and, at the same time, act as the agents and brokers 
of these complainants who were to be purchasers. 
It is an agreement which puts these defendants in 
the attitude of agreeing to sell property honestly 
entrusted to them by others as agents and brokers, 
and, at the very same time, occupying a fiduciary 
relation towards these complainants, whereby, ac- 
cording to the terms of this alleged contract, they 
were to get the property from the vendors at ‘fhe 
lowest possible rate at 1p fi ich ifeould be obtained from 
the owner.’? In other words, while acting as the 
agents of the owner, they were to endeavor frandu- 
lently toinduce, as far as they could, their own un- 


suspecting principal to reduce his price for his 


14 


property for the benefit of these complainants. 
Not only is this set forth in this bill as being one 
of the stipulations of the contract, but the bill goes 
further, strengthening and confirming what we have 
sald as to the position in which this alleged afQTee- 
ment places these defendants, and avers that they 
were not only to get the vendors to put the property 
down at the lowest price they could induce them to 
put it, but they were to get commissions from these 
vendors while thus working in the interest of the 
complainants. And the extraordinary averment is 
made that the defendants agreed that they would 
get these commissions from these vendors, and that 
the complainants should pay them nothing, except- 
ing in cases where they could not thus extort com- 
missions from the vendors. Sothat, in starting out 
with our inquiry as to whether such an agreement 
ever existed or not, we are entitled to the presump- 
tion that these defendants made no such immoral 
and illegal agreement, and we start with a presump- 
tion likewise against the complainants that any such 
an agreement was ever entered into. [t cannot be 
presumed that these defendants made such a wicked 
bargain, however much the complainants may be 
willing to stultify themselves by alleging that they 
made it. 

The defendants deny, by their answer, that any 
such agreement was ever made. In the bill, as orig- 
inally filed, Kilbourn and Olmstead were the sole 
defendants, and in that bill the complainants, in 


calling upon the defendants Kilbourn and Olmstead 


7. 


lo 


to answer expressly waived, an answer under oath, 
but before or about the time the filing of that bill 
they likewise filed a similar bill, alike in all its 
material averments, against the defendant Latta, in 
the Circuit Court of the United States for the dis- 
trict of Indiana—Mr. Latta being a resident of that 
State—and in that bill they called upon him to an- 
swer under oath the averments of the bill. 

But while the original bill in the court of this 
District waived an oath to the answer, the order 
allowing an amendment, passed March 14, 1882, 
(30), required an answer in the usual way, and 
hence the bill, as it stood when first amended, did 
not walve an answer under oath—certainly not 
as to the averments in relation to the making of 
this alleged agreement. The whole bill, as thus 
amended, was therenpon answered by the defendants 
Kilbourn and Olmstead upon oath (47). 

Latta filed his answer to the bill against him 
under oath, as required in that bill, and these two 
cases were, by agreement, consolidated, for the pur- 
pose of facilitating the final disposition of this liti- 
gation. 

We have, therefore, the answer under oath of the 
defendants Kilbourn and Olmstead, denying the 
averments of this bill, and the answer of the de- 
fendant Latta also denying the averments under 
oath. So that, so far as the pleadings are con- 
cerned, there is the averment of such a contract 
on the part of the complainants, and an emphatic 


denial of it by all the defendants under oath, 
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It now becomes materia] to examine the testimony 
in respect of thisissue, whether or not such a con- 
tract was everentered into; and omthat subject we 
have the testimony of the two complainants, Sunder- 
landand Hillyer, and William M. Stewart, on the one 
hand and the testimony of thethree defendants on the 
other. Outside of this there is no direct testimony 
in relation to this matter. All else that bears upon 
it is simply the gleanings from the business that was 
transacted between these parties. There are three 
witnesses on each side of the case on this point, all 
of them parties to the transaction, and all of them 
equally interested. It becomes important to exam- 
into the testimony of these witness, with some partic- 
ularity, as this is really the vital question. 

Mr. Hillyer testifies, in regard to this contract, as 


follows: (120) 


“(. 7. How came you toemploy the firm of Kil- 
bourn and Latta in respect to the proposed purchases ? 

A. We deemed it necessary to employ some one, be- 
cause we did not deem ourselves competent to attend 
to making the purchases judiciously ourselves. We 
selected that firm mainly, I think, on the recommen- 
dation of Senator Stewart, and because I, myself, 
having been acquainted to some extent with them, 
deemed them a very enterprising firm of brokers. I 
had a good deal of confidence in their ability, and 
upon talking to them, they represented, which repre- 
sentation we believed, that they had peculiar facilites 
for making purchases of property in that section 
of the city. 

‘(. 8. What were the character and terms of the 
employment of that firm, with respect to the pur- 
chases you name? 

‘““A. Weemployed the firm to act as brokers for us 
and as our agents in making purchases of such pro- 
perty as should be considered desirable. We agreed 
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ems, 
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to furnish them with money, and they agreed, when 
property was designated, that might, be purchased 
to advantage, to investigate the matter, and nego- 
tiate concerning the purchase, and inform us what 
the property could be purchsed for, and makethe pur- 
chase. They were to act in this mafter strictly as 
our agents. The terms of the employment were that 
they were to have commissions upon the property 
purchased—the regular brokers’ commissions. Inthis 
connection it was stated by the firm that oftentimes 
they would be able to make the seller pay them com- 
missions as a further reduction of the price which he 
had fixed upon the property, and when they could 
ret them in that Way from the seller we should not 
be charged with them.”’ 


And on cross-examination, as follows: 


<-(. 15. In your answers to the eighth interroga- 
tory of yonr direct examination you state the terms 
of your employment of Kilbourn & Latta. Will 
you state now where that arrangement was made ? 
| want to know the place where you were and the 
day when you did it, and I want to know the indi- 
viduals who were present at the time the terms of 
the employment were coneluded. 

A. The place was in the office of Kilbourn & Latta; 
the time Ido not know exactly; it was, I think, 
either in the month of April, or the forepart of May 
sometime. [do not remember just who were present 
when we first engaged them. We had a number of 
interviews about it, and I would not pretend to re- 
member the details of any particular interview. 

x-Q. 16. Were the terms of this business settled 
between you at one interview / 

A. I think they were, so far as this; that in one 
interview we told them we intended to make these 
purchases, and had concluded to employ them to do 
it. ‘To that extent I have no doubt it was settled in 
one interview. Whether anything more than that 
was done at one interview I could not say. 


re: 


-(). 17. Do you know how many interviews you 


all had together / 
A. I have no idea. but there was a good many. 


(). ] Were Mr. Sunderland and Mr. Stewart 
preselht t thre mes 7 r 
\ l ld t «< VYItn cerraint\ bu | think they 
were all present when we emploved the firm 
Q). 19. Who did the talking on the part of Kil. 


(). 20. Did you have a general ‘‘sit down and 
talk ’’ over the matter 7 
A. Ido not remember; it did not take much talk- 
them we would employ them, and 


x-Q). 21. You told them that you had made up 
your minds to buy real estate, and to employ them 
as brokers 7 
A. Yes. 

-(). 22. They were doing a great deal of business 
that time, were they not ? 
A. There were the usual indications that they were 


- 
_< 
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doing a good real estate business 
=, on, cl ‘ . 
ra ‘> ru 7 . , * - : » . * ; 
-(). 25. They were doing an active business ? 


A, [ thouclit they were. 


We have also the testimony of the complainant 


Sunderland, in reference to the alleged contract: 


his testimony Is as follows, (142): 


(). 16. Under what arrangement or agreement was 


the firm of Kilbourn & [Latta employed in respect of 


making these purchases ? 


A. Wewentto them as real estate brokers and 


’ co 

employed them to purchase for us such real estate as 
4 _* son 4 2 ; 7 ' } } . . 

we might point out to them, or they themselves micht 
. > 4 oh ' . . . 

designate, 1f the same could be purehased at ad price 
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price when reported to us should meet our approval. 


‘Then question 3). page 144: 

Q. What was the arrangement about compensa- 
tion with the tirm of Kilbourn & Latta for making 
these purchases : 

A. The firm told us that very often they could get 
commissions from the seller of the property; that 
when they could get commissions from the seller 
they would charge us no commission; where they 
could not get commissions from the seller we would 
pay commissions. 

(). Did they represent to you, or did you under 
stand from this, that the firm were or proposed to 
be the agents, in any case, of the sellers of the prop 
erty ? 

A. They never so represented or intimated to us. 

(). Was it stated in what way they would Ye able 
to charge commissions for the sellers? If so, explain 
what was said on that point 

A. My recollection is that they stated that very 
often when they could get the seller down to what 
he said was the lowest price that he would take for 
a particular piece of property, they could then get 
commissions out of that price. 

(). And that would amount to so mueb reduction 
to yourself and your associates 4 


A. Yes. Sir. 


On Mr. Sunderland’s ecress-examination. he testi- 
fies in respect of this agreement as follows, (page 
154) : 


-(). 42. Was there anything said about any par 
ticular piece of property at that time? 
A. At what time do you mean ? 
-Y. When you made this bargain with these 
gentlemen. 
A. During the time that we were negotiating 
property through the firm of Kilbourn and Latta, 


particular pieces of property designated, 


¢ 
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for 


there Were 
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x-(. Youare getting ahead of me. I want to get 
all the facts out about this agreement before we get 
down to particular pieces of ] roperty. Was there 
anything stated when you first employed the firm of 
Kilbourn and Latta as to which pieces of property 
in the northwestern part of the city you were to 
speculate in? 

A. I think not. 

-(). Well, what was the extent of the understand- 
ing between the firm and you at this first interview, 
when you made known your desire and the desire of 
your two assoclates to S] eculate in real estate here / 

A. We employed them, Kilbourn and Latta, to 
purchase for us real estate in the northwestern part 
of the city. 

(). How did you employ them? In writing or 
verbally 7 

A. Verbally. 

<-Q. Did you do it or did your associates do it? 

A. 1 think we all consented to the employment of 
this firm. 

x-q. Somebody had an interview with Kilbourn 
and Latta; who was it? 

A. I had my self interviews with them. 

-(). More than one ? 

A. Yes. 

x-Q. When did you have these interviews ? 

A. In the spring of 1872. 

x-@. In May? 

A. LI think it was in May, 1872. 

-Q. How many of those interviews did you have 
with them? 

A. 


I 

-Q. Did you have one or two or three? 

A. More than that. 

<-@. How many interviews were required to con- 

clude this employment that you have mentioned ? 
A. Possibly not more than one to conclude thre Clit~ 

ploym ne 


cannot remember how manv. 
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‘-Q. That employment consisted in your telling 
Kilbourn and Latta that you intended, with these 
other two gentlemen, to engage in speculations in 
real estate in the northwestern part of the city, and 
that you would want their services in the matter. 
Was that the extent of the employment ¢ 

A. 1 think so. 
-(). Nothing beyond that ? 
A. Nothing. 

-). Then there was nothing said about compen- 
sation to them or the terms of their engagement in 
particular ? 

A. Ido not remember that at that time there was 
anything else said. | 

-(). You found these gentlemen engaged in the 
business of buy 
went to their of 
engage in this | 
their services. That was about the way of it, was it 
not ¢ 

A. They were real estate brokers, recommended to 
me, and I and my associates employed them to buy 


— 
‘ing and selling real estate, and vou 
fice and told them vou intended to 
usiness and would probably require 


real estate for us 1n our interest. 

(). On what terms ? 

A. The terms were that if they could not get com- 
missions from the sellers of property we would pay 
them commissions. | 

-(). Well, what else ? 

A. Nothing else. 

(). Was there anything stated about their serv- 
ing you exclusively and you employing them ex 
clusively ? . 

A. I do not think there was anything said, but my 
understanding was that we employed them as our 
agents and brokers. 

-(). To ao what ? 

A. To buy real estate for us in our interest. 

-). Were you under any obligations to confide 

1 
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all your business to their cave by virtue of that a1 


rangement ¢ 


A. [do not think we were under any legal obliga- 


tion to intrust them with our business. 
I 


(). Were you under no contract obligation at 


all to employ them if you did no# want to / 

A. Under no contract obligation. 

. (). I { you thought some other man could buy a 
piece of property that you wanted to better advan- 
tage than they could, you were at liberty to go to 


/ 


that other man, were you 
A. We did in one instance go to another man. 
-. Well, you were under no obligations not te 
vo to another man? 


A. No. 
(). Then there was no general bargain between 
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Vo about it, that they were tO serve you all the time 
or you were to employ them all the time? 

A. There was. 

(). What was it’ 

A. That they were to be our brokers for the pur 
chase of real estate in the northwestern part of the 
city. 

4). Did you pay them anything by way of bind- 
ing the bargain at that time/ 

A. We did not. 

(). 74. Was thereanything said at this original 
contract between you and Kilbourn and Latta as to 
amount of compensation they should charge you? 

A. Never. 

(). Was there any stipulation as to the amount 
of money you should furnish to the concern ? 

A. We were to furnish the money necessary to 
make the cash payments. 

(). 7S. (p. 150.) Well, am I correct in this un- 
derstanding, that you simply went to Kilbourn & 
Latta, after you gentlemen had made up your minds 
about this speculation, and told them what you in- 
tended to do, and that you should want the benefit 
of their services as brokers. Is that right? - 


_ | | 2.2 : 
(). Then there were no details about how things 
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A. No; no details. 
(). You knew when vou went to them that Kail- 


A 
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with othe ppeOpore mn Sp culation, did vou not? | 
mean speculation in real estate in Washington. 

A. [had understood that they were connected with 
the real estate association. 

Q. Well, you knew the fact also that they were 
buying and investing largely in land in the north 
western part of the city. that real estate association 
of which Kilbourn & Latta and the members of that 
firm were parties / 

A. I did not know where they were buying. 

(). 85. (157. Did vou Know when you went to 
Kilbourn and Latta that they were also engaged for 
other parties who were speculating in real estate, and 
Interested with them / 

A. They told me so. I Knew that they were buy- 
ing real estate for other parties, but I did not know 
that they were personally interested in the pur- 


chases. 


This was his statement of what he claims to have 


been the contract when he was originally called by 


the complainants to testify. 
Subsequentiy he was recalled, and on cross-exam 


ination as to this contract he testified as follows, 
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Q. TL understand from vou examination-in-chief 
that vou claim there was an employment by you and 
your associates of Kilbourn and Latta, as your agents 
or brokers, for the purpose of making these pur- 
chases : am I correct in that ? 

A. You are. 

-(). Now please state whether any definite agree 
ment was made with Kilbournand Latta ; and if so, 
when it was made, and by whom 

A. I understoce dthe agreement to bea definite one: 


that 1s to say, they were to negotiate on our account 
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for all such property as we should point out or desig- 
nate, and report to us the lowest price at which the 
property could he purchased, ang then when they 
had so reported IN IPCT EC 10 dete FIT whelhery We 
mould lak the property OF not. Kxactly when that 
arrangement was made | cannot now remember. 
We had a number of conversations with them in 
reference to the project of buying a considerable 
amount of unimprove cd property in the northwestern 
part of the city, and advised with them very often 
as to the propriety of making such purchases, and 
as to the prospective profits to be made Upon such 
purchases when they told us their terms, which was 
to purchase on commission, and that they were ready 
to enter upon negotiations as soon as we directed 
them to do so. When we gave the first order I do 
not now remember. 

-). Was there any agreement made more defl- 
nite than what you have already stated, or any other 
agreement than what you have just stated ? 

A. I think it was a little more definite than that; 
that they held themselves ready to make on our ac- 
count all purchases that we might desire them to 
make, if in their negotiations with the owners of the 
property designated they could purchase ata price 
which they could advise us to accept. I Know of 
nothing more definite than I have thus stated. 

-(). And that is all of the agreement that there 
was between you, if | understand vou 

A. Ido not remember anything else 

(J. Did you place yourselves, by any agreement 
that you made with them, under any obligations to 
eo to them exclusively in the transactiou of your 
business ? | | 

A. I do not know that we legally bound ourselves 
to go to them alone, but the understanding was— 
(). | donot want the understanding; I want 
the agreement; [am now contining myself to the 
agreement between you ? 

A. Ido not remember any agreement that would 


bound us LO LO LO them alone. 


ed 
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-(). You were at liberty to go to anybody else in 
regard to any purchase you desired to make ? 
A. Legally, I suppose we were. 
(). In point of fact you did, did you not ? 
A. In one instance. 

.Q. What instance was that ? 

A. In the purchase of certain lots in square 195. 

<-Q. Of whom did vou make those purchases ¢ 

A. In my direct examination | am made to say 
that it was Colonel Barrett ; I think 1t was Colonel 
Barrett's brother. 

-). Who made this agreement that you have 
been speaking of on the part of yourself and asso- 
clates ¢ 

A. That I cannot remember; I am quite certain 
that Mr. Hillver and I personally went and told them 
to go on and make the negotiations; I do not know 
whether Mr: Stewart was present or not. 

(). That was when you gave them directions 
to make some purchases ¢ 

A. Thatlunderstoodto be the closeof the arrange- 
ment between us; we had talked the matter over a 
creat many times: we were to buy an indefinite 
amount of property, and they were to purchase for 
us as our brokers. 

QM. Well, now, what I want to get at is, when 
that agreement was made and who made it, so far as 
your side of the case 1s concerned ? 

A. I might say that we all made It. 

(). Were you all together ? 

A. | am not certain whether Mr. Stewart was 
present or not. 

*x-Q. Where -was that meeting ? 

A. At the office of Kilbourn and Latta. 


«K -Q). Now. 1S what you have been stating as an 
agreement simply your conelusions as to a great 
number of conversations which you had had with 
Kilbourn and Latta touching the prospective pur- 
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Chase O} real estate in this city? 
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when we finally came to the con- 


7 think not 
sing, and gave them 


clusion to commence” purchas 
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in his name as trustee, 


lor ing to other parties stood 1 

and to Keep oul property distinct from the prop 
erty of others which he held in that way he would 
divest himself of title to all other property, except 
that which we contemplated purchasing, and such | 
think w ild not have been the ease 1f 1t had not 
been agreed between us that they should do our 


). So you argue that there must have been an 
agreement from that fact that vou have just stated ? 

\. That is one of the facts which led me to the 
conclusion. 


(). That there must have been an agreement 


A. Yes, sir. 
(). So that vou are not able to state in terms 


any definite agreement which was ever made between 
vourself and associates on one partand Kilbourn and 


Latta (oT) the other / 
A. There was anagreement, but Leannot state the 


But wearrived, aftermany conversations, 


time when. 
one side were to pur- 


at the conclusion that we on 
chase and they on the other side were to act as our 
purchasers and as our brokers. 

x-Q. Who conducted that conversation which led 
to this conelusion 7 

A. Onour side we all talked : on their side Kilbourn 
and Latta. 

<-Q Can you state anything that was said by 
anybody in connection with this matter at the times 
Indicated 7 

A. I cannot repeat the language of one. 
re definite or distinet was 


: 
r concluded upon than what you have already 


stated ? 
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A. I think that was as definite as I can now re- 


member it. 
(J. And the whole scope of the agreement you 
have stated ? 
A. I have 
(). Then state if there is anything else in con- 
nection with it that you can remember—state what 
It was. 
A. Do you mean prior to the agreement? 
(). lam speaking of the agreement. 
| cannot state anything more definite. 
(). You have stated all that occurs to you? 
A. All that oecurs to me now. 
Q.159. Was. tl 
which required them, if they Knew of sales in that 
part of the city, to notify you that the property was 
for sale before offering 1t to anybody else 7 
A. Ido not think there was any legal obligation 


A. 


ere anything in your agreement 


upon them to do so. 

(). 160. Your agreement did notcover anything of 
that sort, did it ? 

A. No, sir. 

(). 161. They were at liberty to negotiate with any 
one they saw fit to negotiate with in relation to the 
sale of any property that might come to them for 
sale / 

A. Except such pieces of property as we had prior 
to that time pointed out. 

(). 162. Prior to what time? 

A. Prior to the time that they might negotiate a 

sale to anybody or might be in negotiation for a sale 
to anyone else. 
(). 163. I do not know that I exactly understand 
your answer, do you mean by your answer that, 
when you made your agreement, that agreement 
required them to negotiate with nobody but you as 
to such property as you might have pointed out 
to them and indicated your desire to purchase. I 
want to know whether that was embraced in the 
agreement or not? 


A. I do not think, in terms, it was embraced in 
the agreement. 

(). 164. Whatever you may have said on that sub- 
ject, therefore, is merely an inference that you drew 
from the agreement, is it ? 

A. I understood that from our relations, after 
their employment by usas brokers, that, when we au- 
thorized them or directed them, to negotiate for a 
particular piece of property, that they were not at 
liberty to negotiate with anybody else until we had 
arrived at aconclusion to take or reject that particu- 
lar piece of property at the price reported to us by 
them. It was the result of the relations and obliga- 
tions between principal and agent rather than of 
anything which had been embraced in terms in the 
agreement. 

(Q). 165. It is your conclusion, then, of the law as 
to the relations between principal and agent, rather 
than any specific agreement that was made between 
you and them ? 

A. Yes, I think that is correct. 

(). 166. Now, that makes it necessary to know 
specifically what vour agreement was, and I desire, 
therefore, to asK you whether that agreement was 
anything more than this, in substance. That you 
had repeated conversations with them in regard to 
the purchase of real estate in that quarter of the 
city, and that you expressed to them your desire 
that they should aet for you as your brokers in re 
gard to any purchase that you might wish to make. 
Is not that the sum total of the whole thing? 

A. I think that is about the substance of it. My 
best recollection of it now is that the most of the 
conversations we had were as to the advisability of 
purchasing property. Weasking and receiving their 
advice as tothe probability of making a speculation 
by the puhacrse of property in that neighborhood. 
After repeated conversations they told us their 
terms, and then my recollection is that we con- 
sulted together ourselves, and coneluded to make 


the purchases. [ do not think much attention was 


9g 


paid to the terms, because we supposed, at least 
so far as I was concerned, I supposed, they were 
the terms of any broker in regular business here, 
and that they wonld charge as regular brokerage. 
We went to them and told them that we accepted 
their terms. It was chiefly as to commissions. 

(). 167. In other words, you and your associates 
had repeated conversations with them touching the 
advisability of your entering into this speculation, 
you advising with them or conferring with them 
touching the probabilities of an increase in value of 
real estate In that part of the city, and the result of 
those conversations was that you came to the con- 
clusion that you would embark in this business, and 
nothing particular was said in regard to the terms 
upon which you would engage in that business, so 
iar as your relations with them were concerned. Am 
I correct in that ¢ 

A. They stated before we concluded the purchases, 
and I think Mr. Kilbourn was the man who told us, 
that they would charge, as I have before stated, 
commissions in all cases where they could not get 
commissions from the seller. 

(). 168. Then it is true, is it not, that in deter- 
mining, or with a view of determining, whether vou 
would embark in this business or not you had re- 
peated conversations with them touching the admis- 
siabilty of going into a speculation of that kind and 
touching the prospect of making profit out of 1t ? 

A. That was the subject of conversations. 

(). 169. And you say that in that connection they 
told you they should charge commissions on the 
purchases where they could not get commissions 
from the vendors? Is that-right? 

A. That is so. 

q. 170. And that is the whole of it, is it not? 

A. I do not know that in those conversations there 
was any thing said in reference to any charge for 
taking care of the property. [think that was about 
the sum and substance of what we were told by them, 
and my recollection is that, when we concluded to 


3() 


buy, we paid very little attention or attributed any 
little importance to the matter of commissions, but 
° } ae ‘ 

simply told them we had conelyded to make the 


4 


purchases. 


(). 171. Then the sum and substance of the whole 
matter was about as I have stated ? 

\ think so 

(). 172. After these repeated conversations and 
after they had stated to you what their charges 
would be, you came to the conclusion that vou would 


make the purchases and the purehbases referred to 
were made? All those purchases, [ believe, were 
made within a period of about twenty or twenty one 
davs, commencing in May and terminating in June, 
and extending over a period of twenty-one days? 

A. That is what the account shows, but they were 
negotiating for some pieces of property some time 
before any purchases were consummated. <At any 
rate, they were directed to negotiate some time be- 
fore the first purchase was made. 

(). 173. Well, the purchases were actually made 
within about the period I have stated, | believe / 

A. Lean only answer that by reference to the ac- 
counts, because I have no other means of recollee- 
tion. The exhibit will show the dates at which the 
purchases were consummated, { suppose. 

(). 174. Then, if | understand you correctly now, 
you were in error when it was averred in this bill 
that these brokers should ascertain and point out 
unto your orators and the said Stewart such lots and 
parcels of land in the said section of the said city 
as in the judgment of the said firm might be most 
advantageously acquired by your orators and the 
said Stewart 7 

A. No, they pointed out some pleces of property 
to us, and after they pointed them out, we went and 
examined them. 

! vet the point of the ques. 
ion, | think. +t am talking about the agreement 


that WalS DlMUaGae VeTweeh VOU. The agreement is stated 


one way in the bill and another way in the testt- 
mony, if | understand the testimony. 

A. Ido not remember that there was any distinct 
agreement to that effect. As a matter of fact they 
did do it. 

(J. 176. That part of the bill, then, is erroneously 
cf , 

A. No; I think not. 

(). 177. Well, do you say now there was any such 
agreement ¢ 

A. Lsay Ido not Know that there was any dis- 
tinct agreement of that kind. 


The foregoing is Mr. Sunderland’s statement of 
this alleged contract: and he seems to have been the 
active man in making it. He owned three-fourths 
of the interest In the business. He is the man who 
had these interviews, and from his evidence it seems 
to us clear that there never was any such contract 
made. Certainly this testimony of Mr. Sunderland 
does not prove any such contract. It shows that in- 
there having been a definite arrangement 


| ‘ 


stead of 
made between the complainants and the defendants 
in respect of the purchase of real estate that they 
went to these defendants, Knowing them to be en- 
ed with other people in real estate transactions 
and in a real estate brokerage in the city of Wash- 


ington. and stated to them that in the matter of their 


re 
a 


purchases they would need the advantages of their 
office and its facilities and information as to property 
for sale. To assert that the most material part of 
a contract, to wit, the compensation which 1 


fendants were to recelve for their services, was W holly 
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things, is the one which would have 


understood if these parties were making a formal 


ws 
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agreement such as is claimed in this bill. But con- 

ding every word that Mr. Sunderland says to be 
inexact accordance with what tgyanspired, it falls far 
of proving the contract upon which this suit 
is brought. The most that it proves is that these 
arties had several econuversations 1n respect of buy- 
ing property through the firm of Kilbourn & Latta. 
[It has nota single element of an agreement in it: 
and Mr. Sunderland himself is unable to state what 


‘ 


occurred at any one conversation, or to state any 
definite conclusion that was reached in respect of 


the matter; this clearly appears from the testimony 


which we have above quoted. 


The next testimony they rely upon is that of 
William M.Stewart. Astothis contract, he testifies 


as follows (25): 


‘¢Qn consultation among ourselves, Messrs. Sun- 


derland & Hillyer and I, we came to the conclusion 
that Kilboarn and Latta should be employed to ne- 
votiate the purchas we contemplated, and accord- 
ingly we consulted with and employed them in the 
business. It was distinctly understood that they 
should negotiate for suel Pleces of property as wwe 
di Sire d to purchase Srom fime fo lime. and buy the 
same at the lowest possible price, and that they were 
to have a commission on all purchases made by them, 
but that in case the vendor should apply to them to 
sell that they should obtain a reduction from the 
purehase price of the commission which the vendor 
in such case would be Hable to pay, and in that case 
it would be the same to us as if we paid no commis- 
ingement was made in consideration 


; 


sion. This arr 
of the extensive purchase we proposed to make.’ 


ryyy . > ‘ a9 é . . | ‘< y ‘ . a . 
fhen on cross-examination he says (27) : 


> 
' 
' 
; 
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‘The arrangement was made with both Mr. Kil- 
bourn and Mr. Latta.. I think they were bath pres- 
ent when they agreed to undertake our business as 
brokers. I donot remember the day they were em- 
ployed by us. It was shortly before the first pur- 
chase was made. The contract with them was made 
in the office of Kilbourn and Latta, in the back room 
of that office—the usual place of consultation. I 
think Messrs. Latta, Sunderland, Hillver, and my- 
self were present, and no one else. The exact terms 
of the agreement were, GS 7viearTr ads / IAL recollect. 
that the firm of Kilbourn and Latta was to undertake 
LO purchase Sued prec S of prope rli iS We might de- 
sire lo PUTCHAS and charge a commission therefor in 
each case; but in case where the vendor sought them, 
and in which case they were entitled to charge a 
commission as against the vendors, that the same 
should be deducted from the purchase price fe 


The court will observe that, by the averments of the 
bill, these parties proposed to engage very largely in 
the purchase of real estate in the city of Washington; 
That in making these purchases the defendants 
were to act as their brokers; and yet we find 
in the cross-examination of Mr. Hillyer, in re- 
spect of this contract, (see question DD, Pp. 129, ) 
that while these parties actually did purchase 
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property to the amount of about half a million of 
dollars, they never paid to the defendants as their 
brokers or agents any commissions, excepting the 


sum of S329. 


-Q. 55. As a matter of fact, your association has 
never paid any commissions to Kilbourn and Latta 
and Olmstead, unless it is the little item of three 
hundred and thirty dollars on square 67, have you ? 

A. That is the only commission that 1s charged 


in their account, and, so far as I Know, the only one 


us upon the purchase of 
Chal A | LV. 
() r \\ ere \y i] Phi e] Inv ¢ hbligvations ro con- 
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& Latta in making your purchases’ 
ay ¢ 
\ Ve were not. 
Q. 57. And they were under no obligations to 


they 
vou unless they wanted to # 
A. They were not; that is to say, that at any time 
we could have said 


SerVe 


o the firm that thelr services 
were no longer required, and at any time they could 
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have said to us that thev did not propose to serve 


iver proceeds to say, 1n answer 


LO interrogator - Poult LO bim. that the complainants 


were under no obli 


And then Nin FY yt] 


rations to eontne themselves LO 
‘ * : ? 
Lie Service O] rhe ¢ 


—— 


re } > , =. . " we . ’ 
fendants In making their pur- 
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lants were under no obli- 
gations to serve the complainants. 
We have, therefore, the extraordinary statement 


that the econmiract. of the kind we have above indi- 
eated, Was made having relation tO the purchase oft 


property to a very large amount by the complain- 


ants, and vet the contract was of 


' such a character 
that the complainants were not bound to deal with 
the defendants, nor were the defendants bound to 
serve the complainants. In other words, 1t was an 
agreement which was notan agreement, and was not 


binding on either party. It thus appears that, as 
to all the purchases that were made by these parties, 
with a single exception, the defendants were acting 
as confidential agents of the vendors of the prop. 
erty, who sold to Sunderland and Hillver. 


(For the testimony generally as to the alleged 
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Now, that is substantially the testimony in re 
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spect of the existence of th 
this it is impossible to charge these defendants 
with the obligations of a contract such as is set up 
in the bill. It inno degree establishes the existence 
of such acontract. Everything that is charged in the 
bill in respect of all purchases and sales of real estate 
might be true, and still not violate any contract, 
which Mr. Stewart thus mentionsin his testimony. 
Mr. Stewart’s testimony shows that the defendants 
had the right to take business from vendors of real 


estate. There is nothing in what he says in respect 


of this contract to preclude them from doing this. 


! 
And if they had the right to act for vendors, as they 
undoubtedly had, according to Mr. Stewart’s state- 
ment of the arrangement, they had the right to do 
for those vendors the best they could in the Way of 


? 


the sale of property thus entrusted to their care. It 
was their duty to do the best they could; and if these 
complainants entered into even such an arrangement, 
as Mr. Stewart says they entered into, the complatin- 
ants have no right to object, having voluntarily put 
themselves in that attitude ; these defendants were 
bound to do their entire duty to the parties lor whom 
they were acting asagents to make sales cf property. 
And if the agreement was precisely as Mr. Stewart 
says it was, there was nothing in it to preclude these 
defendants from selling to the complainants any 
property they themselves had or might acquire at 
such prices as the complainants were willing to pay. 

The following testimony of the complainant Hill- 
ver, shows that there was not a piece of property 
purchased by them through the instrumentality of, 


or in connection with, in any way, these defendants, 


Of 
oH 


that they did not purchase upon their own judgment 
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(). 1389. Did they buy any property for you except 
such as you designated that you desired to buy 4 

A. I think they recommended the purchase of lots 
in square 158, which we afterwards examined and 
thonght it desirable property; and they purchased 
several lots in that square for us. 

(). 140. Did they ever make any purchases for you 
of property before you had yourselves made an ex- 
amination of the property and determined to make 
the purchase? 

A. I donot know of their having made any pur- 
chase for us prior to our examination of the prop- 
erty. When we made an examination and thought 
the property desirable, we instructed them to buy it 
or negotiate for it, and get the lowest price for whicl 


: 


it could be purchased, and report to us. 

(). 141. Did they in any case makea purchase for 
you without your previously being advised as to the 
price at which the purchase could be made, and 
without vour having learned what the price was, ex- 
amining the property, and instructing them to make 
the purchase at the price named ? 

A. I think they made several purchases where, 
after reporting to us the price, we did not examine 
the property after the report was made. In the pur- 
chase in square 158, Ido not think we examined 
any particular lot that was ever designated by them, 
but we examined, after their suggestion, that it was 
a good square to purchase in, generally the square, 
its location and situation. But as to particular lots, 
I do not know that we ever examined them. 

Q. 142. Well, these were lots in open, unimproved 
squares ¢ 

A. In square [58 there were some improvements. 

(J. 148. But Tl am speaking of the property that 
you were dealing with it was open, unimproved’ 


property \ 


Qj» 
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A. With few exceptions, it was unimproved prop- 
erty. There were some shanties on two of the 
squares. 

(). 144. You examined the squares, the locality of 
the property, Knew its situation, before. purchase 
was made; that is the fact ? 

A. Yes, sir 

(QJ. 145. Then you Knew the price at which the 
property was to be purchased. That is so, is it? 

A. They reported to us the price, and represented 
it to be the lowest price. 

Q. 146. They reported to you the price; and after 
having made an examination of the property, and 
after being advised or informed as to the lowest price 
aus reported by them, you authorized them to make 
the purchase. Isthat correct ? 

A. That is correct. 

(). 147. So that in all cases of purchases made on 
your account, before the purchases were made you 
were fully advised as to the character of the prop 
erty and the price to be paid for it % 

A. Yes. 

(). 148. And you assented to these prices and pur- 
chases ? 

A. We assented to the purchases at the prices re- 
ported. 

(). 149. And the purchases were accordingly made? 


¥- 


A. Yes. sir. (297.) 


Therefore, whether they purchased it from some 
outside party, who was the owner, or whether they 
purchased it from these defendants, they being the 
owners, and whether they Knew who was the actual 
owner of the property or not, is wholly immaterial. 
They were acting upon their own individual judg- 
ment, and it seems that they had great confidence 
in their own judgment which, they say, were derived 
from a long course of business as lawyers and dealers 
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in real estate, IM laree nterprises. 
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With this direct, unequivocal, and emph 
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estate nd that they negotiated sales to the com 


most significant faet that in all the purchases that 
were Mm le by these complainants through the de- 
fendants, they never paid commissions, except in a 
single case,—it seems to us, from all these facts, that 


it is impossible to maintain the existence of sucha 


Mr. Sunderland testified that from the fact that 
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the fact would have a tendeney to excite the real 
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estate market to the disadvantage of the plaintiils 


One of the matters of complaint on the part of the 
plaintiffs is a charge of 816,526.67, made against 
them by the firm at the time of its dissolution, Dee. 
31,1876. The court below held that this charge was 
too high, and this action of the court constitutes the 
principal ground of complaint on the part of the de- 


lfendanhnts be low, Ol) their appeal here. 
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eton, went to Europe and else- 
where. and were but little of the time thereatter., 


until IS7S8. in the ecitv of Washineton. Thev had 


? 


made purchases of real estate to the amount of nearly 
half a million of dollars for the purposes of specula 
tion. They had made cash payments on this prop- 
ertv, and there was a large amount of deferred pay- 
ments to be taken care of. There were taxes accru- 
ing and special assessments for street Improvements, 
&e., to be looked after. All the purchases they made, 
they made within a period of twenty three days, in 
Mayand June,1872. Contemplating being absent from 
the city of Washington, it became necessary for them 
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in- their bill (par. 10) that, having made the pur- 
chases, they then arranged with defendants to take 
care of the property, &c. This was a separate and 
distinct arrangement. 

Cne of the members of this firm, Mr. Latta, for 
convenience in the matter of making transfers of the 
preperty in the event ofsales, had taken the titles of 
nearly all of this property in his name as trustee, and 
had executed his individual notes for a very large 
amount, about $127,000.00, of deferred payments. 
(290, 291.) From June, 1872, untilabout July, 1878, 
these complainants paid ho personal attention what- 
ever to this property. Sunderland left this city in 
May, 1873, and did not come to it again until June, 
|S78—five vears. It is not disputed that asto the mat- 
ter of making deferred payments, the payment of 
taxes, the looking after assessments, and all matters 
appertaining to the management of this large prop- 
erty, these defendants, especially Mr. Olmstead, had 
charge. In 1876 the firm of Kilbourn and Latta was 
dissolved, Mr. Latta going out. During these four 
years they had been looking after the interest of these 
absent complainants ; the complainants had been 
sending to them from time to time moneys with 
which to meet deferred payments. From the fall of 
1873, after the panic, there was no market for this 
property. It eould not have been sold for the amount 
of the encumbrances, and there was no way in which 
these complainants could get out out of this specula- 
tion without great loss ; they were obliged to hold on 
to it until there should come a change in prices. 
Now, when the firm of Kilbourn and Latta was dis- 
solved, Mr. Latta retiring, it became necessary for 


them to settle up their affairs, and, as an item of their 


4] 


business, they charged the defendants for thecareand 
management of this property during this period of 
four years and a half, a little over $16,000. The 
complainants allege that this was a misappropria- 
tion of funds, in the hands of the defendants, be- 
longingtothem. In other words,and the fact is,that 
there was in the hands of the defendants a large 
amount of money to the credit of complainants at 
the time of this dissolution, and the defendants ap- 
pled, of that sum in their hands, the sum of $16,- 
226.67 as compensation for the services they had 
rendered in respect of the property during these four 
and a half years. This sum the complainants are 
Sse ‘king by this bill to recover. 

To this we answer : 

That the complainants left this property in the 
care of these defendants. During these years the 
defendants did care for and manage this property. 
They looked after the deferred payments; they 
procured extensions of time; they negotiated loans 
to meet deferred payments; they paid taxes; they 
looked after assessments; they prevented  tres- 
passes upon the property. There was in these 
purchases a very large number of lots, and, in re- 
spect of assessments, the (assessments being made 
against each lot separately,) it involved a separate 
examination as to each in respect of this matter. In 
short, they did all that is necessary, ordinaril y— 
indeed, extraordinarily—to be done in the care and 
management of about a half a million dollars’ worth 
of property, upon which maturing obligations given, 
many of them by one of the firm, for deferred 
payments of purchase money, which were to be pro- 
tected. taxes TO he paid, assessments to be looked 
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id about itm metime in 1875, when | had a 
‘ i Qt I i | | i fain] ie] nce to 
Lhe property i Was avout LO 2O LO sau fh raneisco, 


*#)> 


? 
and we»nht TO See th TY) ly 1" cy} - to talk ove nyroOSs 
tii \\ ¢ i if + rite a8 ‘ ()i ry i } Air ©) i i ¢) 
Tartan v7 4% . + " vs. ’ cv ey ft ‘ ’ - F » 7 , ¥ > a 4 Saag i 
pects. The prosp | sale at th tit 
, ’ i ! | } : 
SOUL vy ibci | om, 4 ; pial \ cLiiiul j ’ : ‘ ica ii ‘ ; ’ is <4 
, 1 oo phe: Cie , 
time no demand for property of that Rind, at the 
i ‘ ‘ 


same time saving they thought business would re 


, ’ 

Vive verv soon snd fo Them mite’ I Mairn Was 
} «| ‘ ‘ . ‘ 4 j , | " . + 

Sti rested Dy The taet Thea i] sibie (1 | i} auen fh 
med toberatherremote. that they were having son 
Freemec FO De PATHeEPPrEeEMOLe, THNALCTHeEY Were havVIng Some 
T ble j ] ) } ; (rT 1} ,* 7 } } 1 } | 
i] PLL hoit ttl WW Cping (otal i (COLLIE ~ all GU er .¥ £45 & ‘ itd 
’ } 
disbursing (vil? monev. attending reo 7 Wes c\ ? Bake 
that | wished to Know whether th suppos they 
ey 4 . | : 
Were entitled Femme. ai 8 ( TY) ] } 1] 1} va. ‘ Mien >] 
the commissions on their sales that 3s, the sates 
- . . . ' . 4 , . 7 , 4 | 

W IL1¢ I might He nn ic] (] if dt t iti mi } i ON i 
Ra se , } j - oe < } ‘ : 1] al ' 
language empiloved, OUL IT WaS SUDSTANTIALV that, as 


J remember. Mr. Kilbourn did not express any 


: i . 
opinion, at least any positive opinion, In regard to 
; | . » . . } ; } 
the matter. Mr. Latta suggested that the firm were 


not only having Some, and, as he represented 1t, very 
considerable trouble, but that they would be very 


useful to us in disposing of the property, and that 


, , i oe } } iw P- : 
he thought ther ought to be entitied to additional 
, ‘ , IL, aml - : ~ 
compensation, | think he made some suggestion 
also as to the amount of the compensation. but that 
4 «(10 TO} remMmeWMoer., oO} i} Mast ££ ado hot remmMethovoel 

aay a 

what if Was. i think it Was an Inerenased percentage 
upon the sales of the property that were to be made, 


but Lam not sure. At any rate, | stated that | did 


- : \ . } ' 7 
mat COMSTEe] ths Tie Se] i¢*ees That r\ ¢ le BY i if? reg) 
| : ] ‘ : : At ‘ } | . @ 7 t 3 ‘ : 
qmered were Consiaderabie ~ t ib the\ ere ho more 
' , " \ 7 ' Mf 
than anv broker would render who had pronerty In 


his hands fol sale. Ana that We ought not LO be 


, , ° ° ’ S ? 

eaiied Upon 14) pay aAngViToLTne TT addition 1 ¢) ime com 

missions which might be realized upon sales, and J] 
‘ } ¢ iy 63 tré ‘ +5 ; j , % . - . 

stated to them that I was satisfied an other broke 

* , 7 7 


In tie CiT\ would be olad to take Thi property out 


chance he would have of selling it. here was very 


+ - | — a 

little sald In conversation wpon this subiseet, but the 
4? . , e¢ : 4 Ss } + * 

result of it was and if is that which Lremember dis 


tinetly—that they should go on and perform their 


44 


services, and should charge us nothing for them ex- 

cept that if, as they then suggested to be probable, 

we should require to make loans, in order that the 

property might carry itself there after they should 

charge the regular commissions upon making the 
| | 


| 4 } . } ' 
»ythat the property should be left in 
oa 


loans, and als : 
their hands for sale, and they should charge the 
reguiar commissions if sales were made. 
LJ. 22. Did this conversation relate to past ser 
vices, or to future, or to both, which you have men. 
tioned 7 

A, It maint related LO future services. Probably 
it might, 1n one sense, have covered what had been 
past, but IT do not think there was anything said in 
the conversation in reference To aly charge va) past 


rvices. lam verv certain there was nothing said 


a | 


sé 
in reference tO ani annual charge fol sery ices. 

(J). 23. Did you, in this conversation, or at any 
other time, make any suggestion as to the amount 
of compensation ? 

A. I did not. I distinctly repudiated the whole 
idea of our making any compensation to them for 
these services, and if I did not say it directly, | 
said sufficient, so that it must have been understood 
by them, that if they were insisted upon we would 
take the property and put it into the hands of other 
brokers, who I was satisfied would attend to it In 
that way. 


Mr. Latta, who is credited by all with having 
represented the firm in the conversation mentioned 
above by Hillyer, vives his recollection about it in 


the following words: (p. 0). 


Q. At that interview was anything said by Hill- 
yer about the care and management of this property 
or about compensation therefor ? 

A. During that interview Hillyer wanted to knot 
what we proposed to charge for the eare and manage 
ment of this property, and looking after those de 


ferred payments, taxes, &c. His conversation was 
chiefly with me, although Kilbourn and Olmstead 
were standing by. I having attended to most of the 
business we had in purchasing all that property, | 
hat the firm had talked it over and we had 


} 


told him t 
decided that so long as the property remained in 
our care and under our management, for looking 
afterthe disbursements, paying taxes, &c., we thought 
a fair compensation would be one per cent—annum 
of the purchase price of the property. He thought 
that charge was more than we ought to make, and 
suggested that he thought that three-fourths of one 
per cent. per annum would be a good charge. I was 
lirm in my determination, and so expressed it to 
him, that I would not consent, as a member of the 
firm, to aecept less than the compensation I had 
named, which was one percent. of the purchase price 
of the property per annum. He left the office with 
out consenting, in so many words, to the proposed 
charge, and without making any other arrangement. 


That was the last and only conversation or consulta 


tion on the subject, until about the time of the dis 


solution of the firm of Kilbourn and Latta, in the 
last of 1876, when, Knowing the depressed condition 


of real estate, and realizing the fact that these men 


did not make a success of it, the firm determined 
then that thev would be content with a charge of five 
thousand (85,000) dollars a year, which they made 
and entered on the books of Kilbourn and Latta, and 
which charge was below what the actual services f 
. 1] 

j 


Line care and manavemelt OL the property Were really 


Tr 
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The date of this conversation is fixed by Olmstead 


in October. 1873. and he corroborates Latta as does 


a 


Kilbourn. (151, 349, 350, 425, 426, 477, 529, 5783, 
574.) This evidence conclusively shows that the 
plaintiffs had notice in 1873, that they were to be 
charged for the labor of protecting the property 


le ; . ’ ‘ | atinrine “ { . 
Keeping accounts, ana the maturing notes, and fo1 
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LIOHS AFISING theretrom Phis fact, tiereiore, leaves 


Only the question Of the propera@mount open for als- 
CUSSION. 
The theory of the complainants in respect of this 
: . , « rss | ? ae 
iin substance this: Lbhat the expected advantage 
| 
that the defendants would have from the future sale 
7 a 4G nia? , ’ ‘ 1 ° . 
O1 the property world be siutherent compensation fol 
fnew serviees 1h TaKINE care Ot and prot eting the 
> | 
he dishonored 
and accruing obligation of the complainants; and 
vet the court will find ipon an Examination ol} the 


@\ idence threat there wasnoarranvement vv A hnieh the 


complainants were precluded from placing this prop 
ertv in the hands of any other brokers for sale or 


selling it themselves, if they saw fit to do so; and 


In point of fact, as appears by the testimony, they 
did put the property into the hands of Mr. John 
pull for sale as soon as the market began to revive. 
If their theory is correct, these defendants were 


’ . 17 . ; ; . ; 
having all this responsi- 
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managing this prope 
bility through these years, with no sort of assur- 
ance that they would ever have the sale of the 
property. And it is therefore the only question 
whether they are entitled to a fair and reasonable 
compensation for the services they actually rendered 
to these complainants In respect of this matter. 
Again, in the month of November, 1877. the de 
fendants rendered to these complainants a detalied 
In Which this charge of 816,526.67 appears 
under date of December 12, 1876, thus bringing 


to the attention of the complainants direct notice of 


j 
this claim tor the care and management ol the prop 
* 
»r*T \ , LDara 14 " a by ‘ . , ‘ nt 7 rails ls ‘ > « ‘ a7 i | 
erty Ana lel Ve Wish CO parriculari\ ALLITACL the 


detente 


oo same re 


 destewnatr 


Mmonv-N ehied oO! CcompilamManh is well asin the bill, 
t } } » \ j t ' ’ 1 IGA | ‘ 1 } | 
tiift y (i ¢ \ i ii ’ hla all i it) e-4 WilaLlLe Nt ee | 


this charge until June. 1878. when thev sav they 


came to the city Ol Washington. They testif{v to 


bill, apparently for the purpose of avoiding the bar 
of the statute of limitations, that this charge was 
concealed from them, and that they had no know 


ledge of 1t until June or July, 1878. The complain 


? ; 7 . 
ants themselves produced previous and subsequent 


a : 


ACCOUTUS, ridi Che \ Proanceda no account covering 
re } . ‘ ms t 7~ ‘ 4 4 7 ? : 
the period trom 1875 to IS76. Afterwards, however. 


» 


there was ound among the papers of the complain 


; , : . 
ants that account covering the period trom IS75 to 
. , , S 41 ; © ‘ : . | _ . : 7 
S76. Whether 1t was purposely kept out of sight 

A i : j ; 


it came to the rebutting testimony ot the COMplalhl 
4 1} } } ‘ ; 
ants. when they ealled to the stand General N. bh. 


Jeifries as a witness. He was the attorney of Kil- 


eee 
— 
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bourn and (Olmstead in regard to controvers} 
tween them and Mr. Latta. It was developed in his 
testimony that he had written a letter to the com- 
nlainants, containing various enclosures from K1l- 


] 


bournand Olmstead.in relation com 1¢ business under 


consideration.and out of thelrown papers was brought 
General Jeffries’ letter to them, dated November 26, 
1877, in which he distinetly called their attention to 


this missing account. 


, , - ae a7 1 ’ . rosy 

a. I’. (), NO rd 4B }). 6OYG. that the new firm ol 1] 
: : 1 ! 

burn & Olmstead charged themselves with a balance 


of 818,126.84, due plaintiffs by the old firm, which 


is 


{> . 1 ’ T | % Oly Zt. T ; LY, 6 ‘ > 
vin Was dissolved Vecembe , IS76. his balance 
. . } — is . . | . ] 
WaS Ttade Uy] by adding f] larve balance due from the 
i 
' 
QO} firm » Sunderland to xan small balance due ti 
( yy sil } } Ph. 1? ] ‘ — i } 
. Qe Bean 2 nd qeqdueTing asmail dbatant avainst Hiall 
: : « ~ ' ~ > ele ~ An, om >) ~ | ,% ’ 
Ver. (eee PP. JOU, JIOZ, JOS, VOU, JILZ-9, ANC EX. J 
A 


W. O. 28, p. 62 


7 Compare latter with Exhibit C 
p. 226, and Exhibit D, p. 238. See also Exhibit F 


p. 203, Which is substantially a copy of Ex. J. F. O. 


Mr. Olmstead testified positively that (580, 581, 582, 


pm Cys) oe ‘ rom | iv 4 d ’ ss + : t< es r 
Yoo) ON OF AHOUuT The VZVOTD ray November. [oe @ 460 € fe 


he sent to S. or Hl. this Exihbit C, which discloses 


the charge against Sunderland of 81,000.00 for 
commissions on the sale of the Stewart house (236), 
and the charge of 85,973.33 against him for care and 


management (258); also that he sent to one or the 
other of them Exhibit D (238 , which discloses the 
charge of 816,526.67 (252) against both the plaintiffs, 


and also(626) the Exhibit J. Fk. O, 25(which is substan- 
tially thesame as Ex. FF. 256), which discloses the final 
balance of S2,715.58 due to 8S. & H. upon a full and 
final accounting between kK. & O. and S. & H. of all 
the business. This Exhibit J. F. O. 25 is in the 
handwriting of Mr. Olmstead. 

The evidence of Olmstead is fully corroborated and 
sustained by the testimony of Mr. Jeffries. (662, 
6638, 664.) He identifies this account current (J. F. 
O. No. 25) by the ‘tasterisk’’ placed thereon by 
him, and mentioned in the letter, dated November 
26, 1877, from him to Hillyer(719). This letter was 
In the possession of Mr. Hillyer, and was produced 
by him on the examination of Jeffries (6638). This 
Wxhibit J. bk. O. No. 25 wasin the possession of Mr. 

| 


Sunderland, and was aceidently left in the office 


a 
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of Mr. Olmstead by him with 
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had been written by Olmstead 


sundry papers, which 
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| and others. and ap- 


pertaining to this business. his evidence ought to 
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ance in regard to this charge fi 


ment of this property, they ha 


three years and a half before t! 


and they never disputed the ce 


very shortly before the suit was brought. 


acquiescence In this charge 1s 


part of its Justice, and is a confil 


} ' 
fast Stated: and 
Nett Kept inn sa Teno} 


ey broneht this sult. 
rrectness of it until 
ry. a Te _ 
his rong 


a coniession on their 


tionot the defendants inregard toit. Hillyer, in point 


7 7 of ry 7 i l. + he 
Oi lact., assented to this charge 


4 ‘ ~- i Rs 
op Se VEE Te Ais did 
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Sunderland who, acting for both, signed the receipt 


for the balance of 82,715.58, itending thereby to 


make a full and final settlement with Kilbourn and 
Olmstead; it seems that he did entertain ulterio1 
notions in reference to Latta which were unfriendly; 
he proposed to ‘‘go for him,” and hoped he (Latta) 
would be **muleted in costs ’’ (653). (See also De 
154.) This receipt settled the suit between K. and O. 
and Latta. (356.) 

[t is useful to remember that according to the con- 
tract in reference to the care and management, as 
asserted by the complainants, the defendants were 
to rely for their compensation on prospective com- 
missions to be realized out of the sales; which they 
were never permitted and which it was not possible 
to make. It is a somewhat remarkable feature of 
this case that the complainants, according to the 
practical workings of their own schemes as deline- 
ated by their pretensions, were not to pay anything 
for the services of the firm. They did not pay for 
services In making or settling the various purchases, 
although the ordinary commissions for such services 
would have amounted to about 817,000.00 at the 
usual rates. They purchased thirty-two separate 
pieces of property; if these had been charged for at 
the ordinary rates, that is to say, 5 per centum on 
first $2,000.00, and 2) per centum on the balance of 
the purchase prices, the commissions would have 


been about S17.000.00. as the following schedule 


will show: 
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Mr. Sunderland directly admitted that thecharge 


for care and management was a fair one (99), and 
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en 


both Hillyer and Sunderland indirectly admitted 


that it was so near being accurate and right that 
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dissolution of the firm of K. & #.. and in the latte 
part oOo} IS7d, Is) th COMplraiMnants made an 
avreement in writing with Olmstead by which thet 


agreed to pay him a commission of ten per centum 


On all red 1d] +t) aL 1?) nt secnre on special 
aussessmen Hropert\ heine the same 
kind of servi | been rendering for then 
from 1872 to December, 1876. (556, 565.) When 
asked how this agreement came to be made, Sunder- 


. . 4 ; | . _— - , — fo & 6) 
land gave the following account of 1t (653 


‘There were two reasons for that. [remember now. 
(One was. that he had charge of the }>? perty, and 
we thought him more familiar with 1 
the taxes to be revised than any one else: and, in 
the next place, hey acknowledged themselves to be in 
de Df lo “ES farentl 1 -NECCHT hi undred (Ss? FOO \ «le lle; S 
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The date on this contract is written with a pen. 
cll, but it must have been after the date of the first 
act of Congress authorizing the Commissioners vf 
the District to revise the assessments: this act was 


am 


approved 1878. (20 Stat... 

Mr. Latta was trustee, holding the titles to the 
property which was left for the defendants to deal 
Tr 
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with and ecare for. He would be entitled to such 


COMMISSIONS Aas receivers. trustees and others. act 
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late 
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credit ne iry to prevent the sacrifice of this prop- 
erty a | flont Sunderland and thilive rnrouch his 
crisis Was nev eparately charged, but was in 
eluded in this charge for care and management. 
The tirm did not even charge tor negotiating the 
loun of SOO.O00. OF he Of) Myr Jef] les Or to! snles 
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interested in the property, and Mr. Hillyer, too, 


were almost ready to give up and lose their cash in. 
vestments and let the property go rather than meet 
the deferred payments. At any rate, that was their 
intimation. <LI i ther 1S SOme evidence On} that sub- 
ject. Certain it is that the speculation at that time 
seemed to have turned in the wrong direction : 1t was 
a LOSING Opera 1} Bit Kilbourn X Latta kept the 
property. They watched it; they paid the taxes 


upon it; they took care of these deferred payments 
to be sure, the complainants furnished the money 


— 4 } i ” _ ¥e ‘ 
until towards the end, when it became necessary to 
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raise a loan, [ think, of S85.000, and turnish see 
topayvthatloan. Wethink, forthe persistence, pluck, 


determination, and confidence shown by these agents 


adurin those sastrous vears thev ought to be well 


compensated. Uf this property had been in the hands 
of its owners they undoubtedly, from the evidence 


} ; : — = } ‘i & js : } a me 
we have. would have let it coand have lost their cash 
, . _ ad ’ 2 : eae 
navment: Bat Kitbourn & Latta were always sin 


timately, and they encourages 


these men to hold on, and took careof the property. 
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that’ in reference to them they were not fairly 
lealt with. They do not complain that they paid for 
the property more than it was worth; they do not 
complain that they were deceived as to the value of 
the proj; rt ind do not oftfe to reconve\ it. nor do 


t| ey ask LO have the purchase money Te aid to them. 
ic. I 


On the cont ary, they seem to be perfectly content 


with their various bargains. But they complain 
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Withinaday ortwo after the sale was made to com- 
plainants, an offer of 85,000 more than the price for 


which thev had bought the square Was made to defen 
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A very slight examination of the testimony will 
satisfactorily show that the charges in the bill, as to 
this square at least, are a sheer fabrication and an 
afterthought. 

SQUARE 155. 

2. The claim of the plaintiffs in reference to this 
Square was also rejected in the decree appealed from. 
It was bought by the defendants from Burgess, te- 
fore the 7th day of June, 1872, and was on that day 
conveyed to Latta as trustee. At that time the firm 
had an existing arrangement with Mr. Eldridge to 
speculate in real estate, by which the latter was to 
furnish the money and the firm to transact the busi- 
ness, deduct their usual commission, and then divide 
the profits. This square was thus purchased for the 
joint benefit of the firm and Eldridge. It was offered 
for sale to the complainants by the firm, and they 
bought it at the price agreed upon, after personal 
inspection by themselves. There was no change 


. 
. 


made in the title. but the price was charged to the 


complainants, and the profits were 34,000, which sum 
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was equally divided between Eldridge and the firm, 
according to the agreement. This is not disputed ; 


} ,* 


the complainants called Mr. Eldridge and examined 
him in their behalf, but did not ask him one ques 
tion about this transaction. The books of the firm 
show the payment to Eldridge of his share of the 
profits. (See S86. 121. 148. 175. 210, 4238. 484, 4538. 


519, 572. ) 


SQUARE 1056. 


3. The plaintiff's claims as to this square were also 


disallowed by the court below. The history of this 


me 
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thought indicating that these complainants had been 
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ertv had been purchased by the real estate associa 


tion in October, 1871. These defendants were parties 
in interest in that association. The property was 
bought by that assoclation for speculative DUPpPOSesS, 
and these defendants were managing it. and these 


complainants knew the fact 


Mr. Kilbourn testifies as follows: (340.) 


oo 
oe 
« 
- 
~~ 
— 
_ 
- 
. 
et 
~ 
fe 
ae 
— 
~ 
- 
pone 
oe 
ae 
” 


A. | know that was purehased 


A. | think about SHO. O1 
Q. 138. . vat + 
Phomas Young ? 
A. | think if Was 
(). 139, W «8 there 
to anvbody ic ' 
A. Made tO me as 7) 
. 140. Do vou know wh 
A. iO not. 
(). 141. Was 1t record 
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thO0% INTEL) 


[4¥ That ; 
and, Hillver 
i Wiis, 


ie firm of Ailb 
W ho did | 
Il think | consumm 
To whom did 
To Sunderland 


146. Not with 


( 


) 
’ 
_. do not re moer paving any Conversation 


with Stewart. 
. 147. Did Sunderland and Hillyer know it be- 


? ’ , 


longed to the real estate associat 
A. They did. 


(). 148. What did they Know, so far as you know, 


} { 
i( di] 


about this real estate association at that time ? 
A. They knew ft] 


several parties called the real estate association, that 


as representing, as trustee, 


was buying property, but they Knew that that prop- 
erty belonged to the association. They knew what 
that property cost the association; they Knew what 
profit the association made when they bought it—all 
about 1 

au know that they were aware of 
‘state association owned the 

property 
\. Because 
q). 150. Did you te 


im OEE « 
l. Did you tell Sunde: 
5, wake 
52. And both together 7 
CS, Sil. 
How long before they bought the property 
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did you Ue f 

A. I think they knew it at the time they com 
menced buying the property themselves. They knew 
what propert Vv the real estate association ow ned, ly- 
ing there on the Massachusetts avenue front. 


1] Ty, ) ’ }? t% YY | . Os 
ll Hillver how much vou 


(). 154. Did you ever te 
paid for it 7 

A. Yes, sir. 

(). 155. Did you ever tell Sunderland ? 

A. Yes, sir; they Knew jnst as much about it as ] 
did. 

Q). 156. When did they first get the notion of buy 
ing that square—about what date ? 

A. I cannot tell about that. 

Q. 157. Did they talk with you much about it 
prior to the conclusion of the bargain ? 

A. Yes, sir; | had most of the conversation, but 
Olmstead and Latta may have had some conversa- 
tion, 

Q. 158. They bought the property for a little over 
SOO,O00 ¢ 

A. Yes, S ir. 

(J. 159. Of course they knew the difference if they 
knew the price you paid for it ? 

(). 160. Did they go and look at this square 156 
before they bought it ? 

A. They had seen it and all the property along 
there; I had been around there with them. 


The property was bought by this real estate asso- 
Clation at about S65,000 at the time above stated, ° 
October, 1871, and in May, 1872, the complainant: 


ort : R ’ ray \ , | : : es. j 
pure hased it at S90,000 WOW tney are seeking to 


(1 


recover from the defendants the difference between 
the price thy property Was purchased for by the 
real estate association in October, 1871, and the price 
they paid for it in May, 1872, six months later. 
(S86, 121, 157, 161, 166, 840, 374, 456, 460-3, 545, 552, 
O71, 577.) 

The facts inthe transaction, as we haveabovestated, 
are undisputed. There is no evidence to the contrary 


} 


of this, and when the property was sold to these 
complainants the amount for which it was sold was 
credited to the account of this real estate associa 
tion, and became a part of the assets of that con 
cern. So here we have another specimen of the de- 
mands that are made against these defendants In 
this case, and this also characterizes this proceeding 
as one in Which the complainants have made grave 
charges against the defendants without any reason 
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able ground upon which they can be based. To « 
mand of the defendants that they shall pay the dif- 
ference between the price for which the propertv was 
purchased by the real estate association, six months 
before the complainants ever dreamed of investing 
in Washington city property, and the price that they 
themselves upon their own judgment agreed to pay 


for it seems to us to be most extraordinary. 


LoT 17. SevuARE 158. 


This 1S the only piece ot property among? all of 
those mentioned in the complaints of the plaintiffs, 
in reference to which the court below made any al 
lownanee. The decree makes an award against 


1 o£ ce oe oe > Ba ) 
defendants as to this tot of the sum of S3.316.00. 
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The evidenee shows that Kilbourn & Latta owned 
lot 10 and part of 21 in this square. Complainants 
were desirous of procurring property in this square, 
and,according to the testimonv ofall the defendants, 
complainants proposed tothem that they would pay 
fifty cents per foot forall property that could be pro- 
cured in that square. 


Mr. Hillyer has to say about this the following: 


ALct < 


(). Do vou remember the circumstances connected 


with the purchase of square 158 # 

A. IL only know that we thought property in that 
neighborhood desirable, and that we talked it over 
with the firm of Kilbourn & Latta, and they agreed 
With us, an e requested them to see what lots 
could be puree hased, and to nevotiate CO icerning the 
price. 

(). Did you know before you made this purchase 
that those lots which you did buy were standing in 
the name of Olmstead at the time / 


A. I did not. 


@. Do you Know it now 
A. I do not. 
(J. You never stopped to inguire who the owner 
was, did you ? 
A. I did not. (128.) 


In relation to this ‘operty, Mr. Sunderland tes- 


tifies as follows (147): 


(). What do you Know concerning the negotiation 
for and the purchase of lot 17, in square 158 ? 

A. I know nothing of it personally except that we 
authorized its purchase from the firm of Kilbourn & 
Latta, and it was purchased by them, or at least it 
Was SO reported by them to LLS. 

(). What representations, if any, did th 
} 


concerning the price of the property 7 


O5 

A. In answer to that question | would say that in 
all cases where they made a purchase they repre 
sented to us that the sum reported to us was the 
lowest price ; hich the property could be pur 
chased. 

Q. Do you Know the price paid by yourseif and 
vour associates for that lot No. 17 7 

A. Eight thousand three hundred and sixteen 
dollars. 

(). Did the firm, or either member of the firm, at 
any time prior to the answer of this c¢: 
or suggest that they, or either of them, were 
the owner the holders of this property, or had 


therw ise than AS brokers ? 


re any such representation or sugges- 
° , ; : . a . : 
Tion WAGE TN reference to elther of the othe iors nen- 
tioned in square 158? 
ryyi 
A. There was not. 


On his cross-examination (174). the following oc. 


CUrS : 
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() Did vou not instruet the firm to take all the lots 
In squars 158 which thev could secure at 50 cents a 


square foot % 

A. It is possible we did; but, 1f so, it was on their 
statement that it was a desirable 

(). Well, the purchase was des} 
was 1 not? 

A. I do not think so. 

(). You looked at it, did you not; you passed your 
own judgment on the value of the square and the 
desirability of the purchase? 

A. Llooked at the property before we purchased 
any part of the square. 

[ confirmed the judgment of the firm of Wil- 
bourn & Latta as they rave 


what the complainants 


the averments of the} 
all thev have 
a 
testimonv of all 
| 
ve stated. is that the com- 


plainants square 156 desired to 
purchase a foot for 
knowing was the property of 
the re: in which association the 
sted. Defendants refused to 


Then they undertook to pur. 


re unable to secure that. 


> puare bos. and offered DO 


cents a foot for all of square 158 that the defend- 
ssibly procure forthem. At that time 
edlot 10 and part of 21 in square 
others 1] t 17, as 
mentioned in the bill, 

ill hereafter be more 


andsold them to the complainants at 50 
the price at which they had agreed to 
lainants could procure it. So that 


appears that instead of the com- 


by thie StL iy if 
misinformed by the defendants, in- 


plain 
stead having made fraudulent re] 
in regard to this propert: 

complainants procured the property for the precise 
nselves had fixed at which they 
willine to purchase. ar 86, 121i. i128, 147, 


sum which they thet 


ee a ee ee Re oer ckeay eT Se. APP 


wel 


ov 


‘yy 


his is in entire harmony with the defendants’ 


oeaee « 7 ly j ——- « _ + ¢ _ P ] 
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real estate not only for commissions, but made pur- 
chases on their own account, and that the complain- 

nts came to them in that character for the purpose 
of making their purchases; that the defendants gave 
up none of their privileges and rights as business 
men by virtue of any contract, or through any con- 
tract they made with the complainants, but that 
they dealt with the complainants precisely as they 
dealt with everybody else that came to them. If 
anybody came to them with property to sell they 
were at liberty to take it and sell it for the best 
price they could get, and if anybody came to them 
to buy they had a right to negotiate sales to such 
buyer. And in this case these complainants came 
to them to purchase this property, came there as 
buyers for this specific property and made an offer, 


and as they had a rig 1ey sold it to them. 


It is precisely this kind of a case: A buyer going 
to a broker and making an offer for a piece of prop- 
erty, the broker procures the property for him at 
the price that he has himself fixed. It makes no 
difference in such case from what SOUTCe the title 
comes; if the buyer gets it at the price he proposed, 


he is not defrauded. 


Lots 8, one-half of 9 nd 10, square 158. 
5. The claim as to these lots was rejected by the 
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eourt below. W hat Was sald aS to lot j in this 
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lot 8 and this part of lot 9, they did not make 
the ual commissions. Lots 10 and 21 were, 
time, owned by the firm. and Olmstead so told 
rr. O.wasat first unwilling tosell lot LO at the 
ixed by 8. & H., but finally agreed to it. Part 
21, in this square, was also sold to 8S. & H., 
so lot 3, in the same square. No complaintis 
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that they may ‘* be required by the decree of the court 
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it is alleged that an agreement was made between 
the parties ‘tin the month of April, 1872.’’) Sunder 
land says, ‘‘I think it was In May, 18 

The evidence shows that the last purchase was 
made June 19, 1872, and that the first one was made 
May, 27, 1872. 29).) The alleged contract as to 
purchases actually continued 283 days. What was 


going on between the date of the agreement and May 


There was no memorandum made, either of the 


¥ . ’ : } . + fa) 
cate or of the terms ot the acreement. and neither of] 


the three persons interested as purchasers pretends 
to give the date of the contract or of the persons who 
were present at its making. The bill describes an 
agreement which provides thai the defendants should 
pay the cash payments and also the daferred pay 
ment; this latter could hardly have been attended to 
‘(within one year.’’ They confess that they rely on 
various conversations for their material out of which 
to manufacture this queer agreement. 

The defendants distinctly deny that any such, or 


° : goin — —_ 
anv bargain whatever, was made with the complain- 


ants as to purchasing, and they say these men came 
to them as other purchasers did, and that they 
were treated precisely as other purchasers were, so 


far as these sales to them were concerned. 
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of this contract appearing in the 


ewart, describes a contract grossiv 


was to undertake to purchase such pieces of property 
as we might desire to purchase, and charge a com- 
mission therefor 11) aeh COSe. Hut i RIAL AS hie J ¢ hhig 
ay ned Ty SOU sii hha dh O01 aT aes ie / (te hh; WM IDET P)) 
filled to echarqe a commission as against the vendors. 
hat / j; SCLHLE S 7, wld be di dutled from lhe purchase 


PI ILCE, od) 


‘yy ] / : f »—,/]) f : 
WiC CLMAVIN 48 chale. and IP4LEL FiO he enter - 


‘ ij ; y ) ; . Fy 2 a 
tained or enforced by a court of COMI, heCause 


lL. The defendants have had mutual settlements. 
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The last purchase of real estate was made June 19, 
1872. The bill was filed June 9, 1881, nearly nine 
years after the acts complained of. To avoid the 
defense of a stale claim, the complainants say they 
did not discover the alleged fraud, until recently, 
when they examined the deeds. These deeds were 
recorded on the public land records of the District 
of Columbia, October, 1872. They are bound by the 


know ledge \\ hich | he records of | hese deeds disclosed. 


‘ , > y ‘ ‘ Y ‘ ‘ . id 
(See Prantl YS. f oal ( i ()*2 [ . a 96 Board oO; 


Com'rs vs. #&. R&R. Co., 18 Fed. R., 209; S. C., Me-. 
(7¢ ary, Sullivan vs. Portland. 95 U.S... 806.) 

The firm was dissolved December 31, 1876, and 
mutual settlement had been made amongst the mem- 
bers, money paid over, property transferred and, in 


fact in many respects, the positions of all the de- 


a>.) 
ied 


fendants have been changed to such a degree as to 
render the defense of /aches a most just and equita- 
ble one. 

The complainant as to the charge for ‘‘care and 
management’’ is stale, and is barred by the statute. 

oth Hillyer and his co-plaintiff have denied all 
knowledge of this charge prior to July, 1878. 

They say, however, that in June, 1878, they em- 
ployed Cox to bring suit against K. & O. But as 
hereinbefore stated, on the 26th of November, 1877, an 
‘‘account stated,’’ was forwarded with a letter from 
Jeffries to Hillyer, dated on that day, wherein he 
says: **On the 29th of August, (where I have placed 
the * inthe account,)the amount in K. & O’s. hands 
belonging tod. & Hillyer was some 85,200.”’ (See 
Ee. Ib. da di, OO 9.97 

The account referred to and there enclosed, shows 
this *, and is Ex. J. F. O., No. 25, (626.) This ac- 
count takes up the balance shown on the books of 
K. & L., and on previous accounts current, as being 
due to S. & H., (about 818,000.00), and runs down 
to the end where it shows a balance due of $2,715.58. 

This letter of Jeffries to Hillyer, dated November 
26, 1877, was produced by Hillyer on the examina- 
tion of Jeffries, and the account (Ex. J. F. O., No. 
25.) was found inthe hands of Sunderland. This 
is conclusive proof that the plaintiffs received this 
‘‘account stated,’’ soon after the 26th of November, 
1877; the proof shows that they kept it without com- 
plaint until in June, 1878. 

Olmstead testifies that with this letter signed by 
Jeffries and the account current (Ex. J. F. O., 25), 
was also sent Exhibit C, (p. 226), and Exhibit D, 


(p. 238), together with certain pleadings. (580, 570, 


571.) These two Exhibits were produced in Sunder- 
lands’ first deposition in the case, (145, 150), but Kx- 
hibit J. F. O., No. 25, was not then produced. 
Inasmuch as this account was the only one omit- 
ted from the evidence-in-chief of the complainants, 
and that it is now certain that they had it in their 
possession as well as the letter of Jeffries (719), and 
the two letters (108, 110) of Latta, some explana- 
tion would seem to be necessary as to the absence of 
this important ‘‘account current’’ for so long atime. 
Hillyer admits that he received Jeffries’ letter and 


the accounts. (688.) 


Hy ETH. The ACCOUNLS showing fhe disp uted charge >) 
and the balance of 32,715.58 due the complainants 
ha DING been received soon afte rthe26th of November. 
LS7 ' by thee pla intift s, and having be Cli Fe fained bY 
them without objections until in June or July, 1878, 
should be hie ld (LS CONCLUSIEDE. 


Between merchants at home, an account which has 
been presented, and no objection made thereto afte1 
the lapse of several posts, iS treated, under ordinary 
circumstances, as being by acquiescence a stated ac- 
count. (1 Story’s, Kq. 520-526; Wiggins vs. burk- 
ham. 10 Wall... 129: ( ‘happedelaine VS. Decheneaunr. 
4 Cr., 306; Freeland vs. Heron, 7 Cr., 147; Lock- 
wood vs. Thorne, 11 N. Y.. 170. 


‘Where an account is received and retained, and 
no objection made within a reasonable time, it must 
be considered as settled. Bake? vs. Biddle, 1 Bald.. 
418; Hopkirk vs. Page, 2 Marsh., 29; White vs. 
Macon. 3 Cr. ©. C., 250. And the account need not 
be signed by the parties. it is enongh that it shows 
a balance, or that there is none.”’ Baker vs. Biddle. 
Bald., 4158; Bainbridge VS. Wileoeks, Bald. ayate, 


PIE Ae omy 


re 

The rule, that delay in objecting to an account 
stated will be deemed an acquiescence, applies to 
corporations. Bradley vs. Richardson, 2 Bliatch.., 
354. : 

Where a party does not reply to a letter contain- 
ing a stated account, he is deemed to acquiesce. 
Smith vs. Kennedy, 1 Wash. Ty,, 66. 


“Where a broker's pass-book is made up of debits 
and credits, and a customer has had a fair oppor- 
tunity to see how his account stands, the balances 
struck will be regarded as accounts stated ; and after 
an apparent acquiescence the customer will not be 
heard to plead ignorance of the facts. Marye VS. 
STTouse, 0 Saw... YO. 


Ifa merchant neglects, after a reasonable time, to 
object to an account rendered by his factor, showing 
sales at a price below that at which the factor was 
authorized to sell, he is deemed to acquiesce in it; 
and it is treated as a stated account. Richmond | 
Manuf?gq Co. vs. Starks, 4 Mason, 297; see also 
Leather Mfg Bank vs. Morgan, 117 U. 8., 96. 


SIXTH. The plaintiffs are estopped by accepting 
and acquiescing in the statement of the accounts and 
by TEcetving and by receipting in full for the balance 


shown thereby (32,718.58). 


After this *‘ account stated’’ had been prepared, 
and, on the 26th of November, 1877, forwarded to 
the complainants, and by them retained, without ob- 
jection, for nearly a year, they, onthe 10th day of Sep- 
tember, 1878, received the balance shown to be due 
them by that ‘‘ account stated,’’ to wit, $2,715.58, in 


full discharge and release of the defendants, Kul- 
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STATEMENT OF CASE. 
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These are cross-appeals by the several parties from a 
decree purporting LO liave been rendered by the supreme 
court of the District of Columbia on January 22, 1580, on a 
bill in equity filed by Thomas Sunderland and Curtis J. 
Hillyer, as complainants, against Hallett Kilbourn, James 
M. Latta, and John IF. Olmstead, as defendants, for an ac- 
counting between them in respect of certain transactions 
wherein the defendants had acted as agents for the com- 
plainants. 

[In April, 1872, the complainants, Sunderland and Hill- 
yer, and Senator William M. Stewart. associated themselves 
for the purchase and sale of real estate in the northwestern 
part of the city Ol Washington, by Way of investment and 
speculation. ‘The defendants, Kilbourn, Latta, and Olm- 
stead, were then carrying on business in this city as real 
estate agents in partnership under the firm name of Kil- 
bourn & Latta; and they were employed as their brokers 
by the complainants. As claimed by the complainants, the 
agreement between them and their agents was to this effect: 
that the latter were to purchase for their principals, on the 
best terms obtainable. such reali estate in the section mien- 
tioned as the principals might indicate; that the agents 
were to give to their principals the benefit of their experi- 
elce, both In thre Way ot suggestion as to the lots of cround 
to be purchased and in the negotiation of the desired pur- 
chases to the best advantage of their principals ; that Sun- 
derland, Hillyer, and Stewart should furnish all the 
money that should be needed and as they should be required 
to do by the agents; that they were to pay to the agents 
their proper commissions on their several purchases for 


them, except in such cases as the agents could procure the 


“ad 


“ed 


payment of commissions by the vendors; that the property 
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so to be purchased should be left in the hands of the defend- 
+ } ] } . 

ants for resale whenever deemed | x pedi nt; that the prin- 
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cipals should advance the necessary moneys for Interest on 


any deferred payments that might be, and for taxes and 
assessments: that the agents should attend to the payment 
of Inte rest, taxes, and assessments: that the agents should 
keep a full and accurate account of all their receipts and 
disbursements in the premises; that upon all resales the 


. . " . — ] _ ' : . ' , ] oe 
iwents were. to receive the usual COMMMISSIONS, @€nd that 
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bevond these commissions there should be no charge to their 
, fal” , “ge 

principals. The defendants claim, however, that there was 


7 ) ~— — ; 
no special agreement, and that each purchase was a si Paral 
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ants for then principals aforesaid, mainly In April. May 
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one-half, now became Lilree-Guarters, alia Hillver’s Interest 
remained one-quarter. 


The defendants are charged with fraud in the perform- 
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anee of their agency, and a luli accounting 1s sought trom 
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them. specie aitegations Ol breach otf trust are m ide 
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chased bv the defendants for the complatnants for the sum 
of S40.000. and charged to them at S65.000 mn avercharoe 
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was purchased for 35,000. 
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and charged to the complainants at $38,516—an overcharg: 
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od. Square No. 105 was pure 
] Tas lay ‘ ot +i) Bt oh i B24 aN "Arh ; 
charged to the complainants at 872,970.50—an overcharge of 


$5,019.40. 


Ath. Lots © and 10 and one-half of lot 9, in squats NO. 
158, was purebased for g9 625.80, and charged to the com- 


plainants at £19 989.50—an overcharge of $2,663.79. 


~ . r ms at ty nV" 7 ) 
5th. Square No, 156 was purchased for $69,745, and 
charged to the complaiants at $90,429.01—an overcharge 


ot 294 681 CQ. 


6th. in Dyecember, 1876, the firm of Kilbourn and Latta 
being about to he dissolved or having been dissolved. aud 
having in their hands upwards of 39.5000 of the money 
of the complainants, — riated $165,926 of it to their 
own use, without any right whatever, but upon the pretense 
of a charge lor the eare and management of the property, 


when in fact there was no ground whatever for such a charge. 


“th. About the same ti me—that is, 1n December, 1876—the 
defendant Latta, having in some Way eome into the contro] 
of the affairs of the firm of Kilbourn and Latta, appropri ated 
$5,827.00 of the money of the complainants to his own use 
upon a similar unfounded pretense of a charge for care and 
management. A further sam of $1,085 1s stated to have 


been similarly appropriated by him. 


ath. At the same time the «de fendants, upon 4 similar pre- 
tense and equally without jus tification, appropr ‘ated to their 
own use the sum of $65.97 Ol Ff the money © f the comp ylainant 


Synderland. 


Oth. In 1875, the defendant atta, still in eontrol of the 
affairs 0} the firm of Kilbourn and Latta, appropriated to 
his own use a further sutn of $1,672 be longing to the com- 
plain: ant Sunderland, upon the same unfounded pretense of 


eare and mani agement. 


The property purchased was during all this time vacant 
property, and needed no care and management. 
The fraudulent transac tions in regard to the overcharges 


did not become known to the complainants until 1880, and 
the bill in this case was filed as soon as practicable there- 
after, on June 9, 1881. 

The bill in the supreme court of the District of Columbia 
was first filed by Sunderland and Hillyer against Kilbourn 
and Olmstead, Latta being a resident of the State of Indiana 
and beyond the process of that court. But about the same 
time (on June 20, 1881, and June 22,1881) two bills were 
filed for the same purpose against Lattain the’United States 


circuit court in Indiana, one in the name of the complain- 


ants Sunderland and Hillyer, and the other in the name of 


Sunderland alone. By astipulation, to be found on page 31 
of the record, it was agreed that all these suits should be 
consolidated ; that, for the purpose of such consolidation, 
the suits in Indiana should be formally dismissed, and that 
all the matters in controversy between the parties should be 
litigated in the present suit. This agreement removes an 
objection of multifariousness that otherwise might be made 
against the amended bill that was filed in this case in pur- 
suance of this stipulation (Record, p. 54). 

The complainants waived an answer under oath. 

The defendants denied that they had been guilty of any 
fraud; denied that there was any agreement between them- 
selves and the complainants other than the ordinary agree- 
ment between real estate brokers and their patrons, and only 
an agreement for each particular transaction, and asked the 
benefit of the statute of frauds and of the statute of limita- 
tions, and also of an account alleged to have been stated 
between themselves and the complainants in 1878. 

Testimony was taken, and when the ease came to a hear- 


ing it was certified by the special term of the supreme court 


ame 


of the District of Columbia to be heard in the general term 
of that court in the first instance. On January 6, 1885, the 
general term rendered a decree (filed in the clerk’s office on 
January 9, 1885), in which the complainants were awarded, 


on account of the various breaches of trust complained of. 
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various sums, amounting in the aggregate to $28,619.77, 
with interest on the different items from the several dates 
when the breaches of trust were committed. This decree 
was signed by the justice who presided in the general term 
at the time. 

The record, however, discloses the fact that what purports 
to be another decree of the same court, bearing date on 
January 22,1885, and signed by another justice of the court, 
who did not preside in the court at the time, is attempted to 
be substituted in some way for the previous decree. There 
were no intervening proceedings whatever between the two 
decrees. It is true a petition for rehearing was filed on the 
same day that the second decree was rendered, January Zé, 
1885, but no notice of this petition was ever served on the 
complainants or their counsel, and the second decree itself 
was not rendered in pursuance of it, and does not purport to 
have been so rendered. In fact, there is reason to believe 
that the petition was not filed until after the rendition of 
the second decree. This second decree awards to the com- 
plainants an aggregate sum of $15,516, with Interest on the 
several items that go to make it up from the dates of the | 
commission of the breaches of trust for which these sums 
are allowed. 

The record does not contain the opinion of the court. It 
is to be found, however, in volume 3, page 506, of Mackey’s 
Reports of the Supreme Court of the District of Columbia. 
It shows that the case was decided on July 5. 1884, and that 
Chief Justice Cartter and Justices Wylie and James sat in 


the case. ‘The first named, however, was not present at the | 
announcement of the decision, and it appears that he dis- | 
sented from the decision on the ground of want of juris- 
diction of the court. Justices Wylie and James concurred 


in the decision. Mr. Justice Wylie, in the absence of the 
chief justice, presided, and he signed the decree of January 
6,1885, which is in substantial accordance with the opinion. 
The irregular decree of January 22,1885, is signed by Mr. Jus- 


ee 


- 
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tice James, and is not in accordance with the opinion of the 
court, as we find it in the volume of reports that has been 
cited. 

An appeal was taken to this Court from the decree of Jan- 
uary 22, 1885, first by the defendants jointly and by Latta 
individually, and afterwards by the complainants jointly 
and by Sunderland individually, and these are the appeals 
now before the Court. 


I]. 
ASSIGNMENTS OF ERROR. 


1. [It was error in the court below to have rendered the 
decree or pretended decree of January 22, 1885—if it is to 
be regarded as a decree of the court—without notice to the 
complainants, and when the matter was already adjudi- 
cated. 


2. The court below was without jurisdiction to render the 
decree or pretended decree of Januarv 22. 1885. and such 
~ ; 
pretended decree is a nullity. 


3. The court below erred, as well in the regular decree of 
January 6, 1885, as in the irregular and pretended decree of 


January 22, 1885, in not allowing to the complainants the 
sum of $25,000, claimed by them as an overcharge on account 
of the purchase of square No. 115. 


4. The court below in the second decree—if such pre- 
tended decree is to be considered as the decree of the ecourt— 


erred in not allowing to the complainants the sum of 
$5,519.55, claimed by them as an overcharge on account of 


square No. 155, and which is allowed to them in. the first 


decree. 


5. The court below in both decrees erred in not allowing 
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to the complainants the sum of $2,663.70, claimed by them 
as an overcharge on account of lots in square No. 158. 


6. The court below in both decrees erred in not allowing 
to the complainants the sum of $14,601, claimed by them as 
an overcharge on account of square No. 156. 


7. The court below erred in not allowing to the complain- 
ants the sum of $16,526, appropriated by the defendants to 
their own use out of the money of the complainants in De- 


cember, 1876. 


8. The court below erred in not allowing to the complain- 
ants the sum of $6,913.64, appropriated by the defendant 
Latta to his own use out of the money of the complainants 
in December, 1876. 


9 The court below erred in not allowing to the complain- 
r 


‘c 


3.00, appropriated by the 


defendants to their own use out of the money of said Sun- 


ant Sunderland the sum of $5.97 
derland on December 12, 15876. 

(Nore.—This amount is allowed by the first decree of Jan- 
uary 6, 1855.) 

10. The court below erred in not allowing to the complain- 
ant Sunderland the sum of $1,000, appropriated by the de- 
fendants to their ow: use out of the money of said Sunder- 
land on October 10, 1875 


11. ‘he court below erred in not allowing to the complain - 
ant Sunderland the sum of $1,672.85, appropriated by the 
defendant Latta to his own use out of the money of the said 
Sunderland on July 1, 1878. 

(Nore.—This amount is allowed by the first decree of Jan- 
uary 6, 1885.) 


12. The court below erred in not rendering a decree in 
favor of the complainants for the whole sum of $80,565.50, 


=~ 


oe 


with interest on the various items thereof, as claimed by 
them against all the defendants, and for the sum of $6,913.64, 
with interest on the various items thereof, as against the de- 


fendant Latta. 
[1]. 
BRIEF OF ARGUMENT. 


Two principal questions are suggested in this case 


A. Whether the decree purporting to have been rendered 
d from which the 


— 


by the court below on January 22, 1885, a1 
several appeals here pending have been taken, is of any va- 


lidity whatever in law; and 


6b. What amount of money, If any, are the complainants 
entitled to have and receive from the defendants on a proper 


accounting between them. 


A. 


The first question for the consideration of this Court is, 
what effect, if any, is to be given to the decree, or pretended 


decree. Oo} January y+ 4 LSSS. 


This decree, or pretended decree, of January 22, 1885—for 
we cannot admit that it is entitled to be regarded as a decree 
of the court at all—is a most extraordinary feature of this 
Case. A decree, regular ln every respect and adjudicating 
all the matters in controversy, had been rendered by the 
court on January 6, 1885 (Record, p. 722); and an aggre- 
gate sum of $28,719.77, with interest on the several items 
thereof from various dates, had thereby been ‘adjudged LO 
be due from the defendants to the complainants. And this 
decree, which is in accordance with the opinion of the court, 
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ioned for the court by the senior associate justice who 
elivered the opinion. ‘Two weeks afterwards, whether 
the same or a subsequent term does not distinctly 


What purports to be another decree appears, without 


intervening proceedings tO modify or annul the first 
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dictional fact, and therefore must appear affirmatively from 


the record. 

A principle so elementary and fundamental as this can 
scarcely need citation of authorities in support of it, but we 
may, nevertheless, refer to the followrhg cases : 

Smith vs. Woolfolk, 115 U.S., 145. 
Vallejo vs. Green, 16 Calif., 160. 
Nuckolls ws. Irwin, 2 Neb., 60. 

Lane vs. Wheless, 46 Miss., 666. 
Hettrick vs. Wilson, 12 Ohio State, 135. 

In the ease cited, of Smith vs. Woglfolk (115 U.S., 143), 
this Court said: “After a decree disposing of the issues and In 
accordance with the prayer of a bill has been made, it 1s 
not competent for one of the parties, without a service of 
new process or appearance, to institute further proceedings 
on new issues and for new objecis, although connected with 
the subject-matter of the original litigation, by merely giv- 
Ing the Hew proces dings the title of the original Cause. I f 
his bill begins a new litigation, the parties against whom he 
seeks relief are entitled to notice thereof, and without it they 
will not be bound; for the decree of a court rendered 
against a party who has not been heard, and has had no 
ehanee to be hea “dd, is nota WwW ficial determination of his 
rights and is not entitled to respect in any other court.” 

This was a ease where, after decree rendered, one of the 
complainants filed a petition seeking relief against a covom- 
plainant in respect of some matters involved in the suit; but 
the principle involved is the same, and the reasoning will 
more strongly apply to any attempt to overthrow an exist- 
ing decree without notice than it will to the effort in that 
case to pursue a collateral or incidental matter without 
notice; and it may be remarked, too, that in that case there 
was some kind of service of process, but not such as was 
authorized by law. 


[In the case of Vallejo vs. Green (16 Cal., 160) a judgment 


ae 


had been set aside on motion, of which it did not appear 
that any notice had been given to the adverse party. The 
appellate tribunal promptly vacated the order setting aside 
the judgment and declared it to be a nullity in consequence 
of the want of notice. 

The case of Nuckolls vs. Irwin (2 Nebraska Rep., 60) is 
precisely in point. There a judgment had been entered. 
The time for appeal iO an appellate tribunal had elapsed. 
The party against whom the judgment had been entered, 
for the purpose of enabling him to appeal, and under the 
pretense (which was not estidieaall that the judgment wa 
only interlocutory, procured a second judgment to be abate 


without notice to the other party. On appeal the Court 


said: 


¢ 
‘When a judgment is once entered of Ae it must stand 


as the judgement until it is vacated, modified, or disposed of 


by SOoIne me ans }) rovide d by law. ID rif ferin } ch Tdi tional judg - 
ment entries is not one of them A ease regularly b roucht 
Into court Is presumed to be attended fr regular terms of 


court by the attorneys having it in charge, and all proc ed - 
ings of the court in reference to it, in the absence of fraud, 
will be binding on the parties whether present or not. But 
when judgment is entered they mav cease their attention. 
The further proceedings in the case by — yns to vacate 
or modify | ude 


rment, or on error to this ( Iirt, must be On 
‘roper notice provided 
pro} 


by statute. If to enter additional 


judgments in the same case is a regular proceeding, I see 


no necessity for notice,and when a party once obtains judg- 
ment he must ever after stand guard over it, lest some en- 
terprising attorney should, 1 §=60after years, enter another 


judg rnetuut so as to bring the party into an appellate court. 


ry 


Che position will not stand.” 


We believe we are correct in stating the general rul 
law to be that, while in a collateral proceeding there can ~ 
no successful attack upon the orders, judgments, or decrees 
of a court where the partv has once been brought into court 


by proper process in the first instance, such orders, judg- 
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ments, or decrees can always be attacked either in the same 
court or upon appeal, and will be declared to be void where 


] 


they have been rendered without notice, although, of course, 


such notice may be a general notice provided by rule of 
: C ; 


Pv « 


r 


court or DV law. 


The only rules of court bearing upon the matter of peti- 
tions for a rehearing are rules 5 and 88 of the equity rules 
of the supreme court of the District of Columbia, which are 
as follows: 


“Rue 5. All motions for rules or orders or other pro- 
ceedings, which are not grantable of course, or without 
notice, shall, unless a different day be assigned by a Justice 
of the court, be notieed for the first day of the special term, 
and a copy of the affidavits or papers upon which said mo- 
tion is founded shall, together with the notice of motion, be 
served on the opposite party, if he has appeared, or his 
solicitor, at least twod LVS before the hear YF of sald motion, 
unless the grounds of said motion are matter of record ; In 
which ease it shall only be necessary to refer to such parts 
of the record as are specified in the notice of motion.” 

“Rue 88. Every petition for a rehearing shall contain 
the special matter or cause for which such rehearing is ap- 
plied for, shall be signed by counsel, and the facts therein 
stated, if not apparent on the record, shall be verified by the 
oath of the partly or by some other person. No rehearing 
shall be granted after the term at which the final decree of 
the court shall have been entered and recorded, if an appeal 
lies to the Supreme Court; but if no appeal lies the petition 
may be admitted at any time before the end of the next term 
of the court, in the diseretion of the court.” 

This rule 88 is the same as rule 88 of the equity rules 
prescribed by this Court for the practice in equity in the cir- 
cult and district courts of the United States. 

In this connection, also, may be cited the general rule of 


equity practice in the English court of chancery, which, 


under the provisions of rule 90 of the aforesaid equity rules, 
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incorporated into the equity rules of the supreme court of 
the District of Columbia as rule 89, governs in this District 
where there is no other specific provision. This general 
rule, as stated in Daniell’s Chancery, page 1627, is as fol- 
lows: 


“ The order for setting down the cause for rehearing hav- 
ing been passed and entered, must be served upon all the 
solicitors of the other parties to the suit, at least all those 


whose interest is affected by the appeal, in the usual way.” 


It will be perceived that rule 88 above cited is silent as 


ical ey on See eee 7 
to notice, and leaves that to be governed either by the gen- 
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In the present Case. NO notice IS SHOWN: and 1n the nature 
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of things, 1t was impossible that there should have been any 
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adequate notice, Inasmuch as the PevILiol fOl renearing Was 
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hied on the Same day on which the second decree was ren- 


dered. 


© 


As we have already stated, the probability is that the pe- 
tition for rehearing was in faet filed after the rendition of 
he second decree. For the second decree makes no refer- 
ence to it, and does not purport in any manner to have been 


based upon it. 


We are, therefore, confronted with this dilemma: Either 
the second decree was a modi 
al rehearing of the Case Or it Was, as if purports to be, an 
attempt LO substitute One decree for another already ren- 
dered and to annulfthe prior decree. In either contingency 
notice Was required LO be given to the complai hants. No 
notice whatever was given. It 1s an inevitable consequence, 


therefore, that this second decree was grossly irregular, null 


‘ a 


and void : and, in the language of this Court In the case of 
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Smith vs. Woolfolk, above cited, is entitled to no respect 
whatever. Both the complainants and the defendants con- 
cur in this conclusion, although for very different reasons. 


e> oa 


If this decree of January 22, 1885, is vacated, what does 
there remain of the case? It is the only decree from which 
an appeal has been taken. ‘There is no appeal from the 
decree of January 6, 1885; and it would seem, therefore, 
that that decree is not here for consideration, and that the 
merits of the case are not before the Court. If, however, 
the Court should be 
though taken in terms from the decree of January 22, 188), 


f opinion that the appeals taken, 


have the effect of opening up the whole case, the complain- 


ants have no objection to such a construction, and are en- 
tirely willing to have the whole case considered on its merits. 
And with that view the further questions of law raised by 


the record are discussed. 
B. 


The second principal question involved in the case is 
this: What amount of money, 1f any, are the complainants 
entitled to have and receive from the defendants on a proper 
accounting between them? Before proceeding, however, to 
the consideration of this the principal question in the case, 
it is proper to notice some collateral questions that are raised 
by the pleadings, most of them of a technical character. 
These are five in number: 

Ist. Whether there is not in this case an adequate remedy 
at common law, so as to oust the jurisdiction of equity. 


2d. Whether the contract set up in the bill of complaint 
is not void as against public policy. 


od. Whether the proceedings are not barred by the statute 
of limitations. 
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4th. Whether the complainants are not preciuded from 
recovery by an alleged account stated between themselves 
and the defendants about three years before the institution 
of this suit and the alleged acceptance of that account by 
the complainants. 


5th. Whether the bill of complaint Is not objectionable 
for the want of proper parties, it being insisted that William 
M. Stewart was a necessary party. 


We will notice these questions in their order as presented. 


The first question is, whether the complainants have not 
an adequate and complete remedy at common law. 

[t is unquestionabiy the doctrine of equity Jurisprudence 
that courts of equity will not exercise jurisdiction where 
there is a plain, adequate, and complete remedy at common 
law. The provisions of the judiciary act of 1789, which is 
incorporated into the Revised Statutes as section 725, and 
which declares that “ suits in equity shall not be sustained 
in elther of the courts of the United States in any case where 
a plain, adequate,and complete remedy may be had at law,” 
does not add anything to the doctrine, as this Court has de- 
clared (Boyce vs. Grundy, 3 Peters, 210). It merely empha- 
sizes the principle, and it was not intended to oust the juris- 
diction of equity over such matters as fraud and trust and 
accounting, in which that jurisdiction had been firmly es- 
tablished long before the adoption of the Federal Constitu- 
tion. 

In the Case of Wylie vs. Coxe ( Lo Howard, 4] 1—4), this 
Court said: “ There may be a legal remedy; and yet if a 
more complete remedy can be had in chancery it is a suffi- 
cient ground for jurisdiction.” 

[n the case of Harrison vs. Rowan (4 Wash., 202), it was 
said : 
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“Tn a number of cases in which the courts of common 
law and courts of chancery have concurrent jurisdiction the 
ground of equity jurisdiction is not that the common-law 
courts are Incompetent to afford a remedy, but that such 
remedy is less complete than the cgurt of equity, from its 
organization, is capable of affording. ~ Cases, for example, of 
fraud, dower, account, and partition are clearly cognizable 
in common-law courts, and yet the court of chancery has 
always exercised a concurrent jurisdiction over them. Where 
a cuse Is otherwise proper for the jurisdiction of a court of 
equity, it is no objection to its exercise that the party may 


have a remedy at common iaw.” 

This is a ease of alleged raud by parties standing in a fi- 
duciary relatiou—between agents and their principals—and 
for an accounting between them, in which discovery also ts 
sought. It is somewhat surprising, in view of the authori- 
ticsand of the long-established jurisdiction of courts of equity 
in such matters, that this jurisdiction should now be ques- 
tioned. ‘The court below declared it so clear a case for 
the jurisdiction of a court of equity that it did not hesitate a 
moment in regard to the subject. 


~) 


The second question is, whether the contract set up in the 

bill of complaint is not vold as against pot blie policy, and 
whether, therefore, there ean be any relief under it for the 
complainants. 

‘The ar fendants deni a hat there Was any such contract 
at all as that set up by the complainants ; but the testimony 
of Mr. William M. Stewart, who, at the time of giving his 
testimony, had no interest whatever in tne matter or in the 
result of the ease, is amply sufhicient to establish the con- 
tract. He says: 

‘On consultation among ourselves—Messrs. Sunderland, 
Hillver, and 1—w Came to the conclusion that Kilbourn 
and Latta should be employed LO negotiate the purchases 
which we contemplated, and accordingly we consulted with 
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and emploved them in the business. It was distinetly un- 
derstood that they should negotiate for such pieces of prop- 


| erty as we desired to purchase from time to time and buy 
, the same at the lowest possible price, and that they should 

have a commission on all purchases made by them, but 
, that, in ease the vendors should apply to them to sell, they 


would obtain a reduction from the purchase price of the 
commission which the vendors in such cases would be liable 
tO pay, and in that case it would be the same to us as if we 
paid no commissions. This arrangement was made in con- 


sideration of the extensive purchases we proposed to make.” 
(Record, }). 25.) 

And again: 

“The exact terms of the agreement were, as near as I can 
now recollect, that the firm of Kilbourn and Latta was to 
undertake to purchase such pieces of property as we might 
desire to purchase, and charge a commission therefor in each 
case; but in cases where the vendors sought them and In 
Which they were entitled to charge a commission as against 
the vendors, that the same should be dedueted from the pur- 

Ue chase price.” (heeord, p. 27.) | 


That this was, in fact, the agreement is corroborated by all 
the circumstances of the cases and by the accounts kept by 
the defendauts of their transactions. 


Such being the contract between the parties, it 1s now 


- 
charged that it was void as against publie policy, inasmuch 
as it made It incumbent on the defendants to assume the in- 
consistent position of agents both for the vendors and pur- 
chasers of the property, and thereby tended to produce bad 
faith; and this alleged illegality is interposed as a defense to 
this suit. 

There were upwards of forty different lots of ground pur- 
chased by the defendants for the complainants in pursuance 
of the agenev created between them (Record, p. 614—Ex- 

> hibit J. F. O. No. 154), constituting at least fifteen distinct 
purchases. Only in five of these purchases is fraud specific- 


ally charged (Record, pp. 86-41),and in no one of them does 
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it appear that the defendants acted for the vendors as well 
as for the purchasers; so that, whether the contract be void 
or not in those cases where it involves an inconsistent posi- 
tion and bad faith on the part of the defendants—a question 
which it is unnecessary to discuss or‘tiecide—it is not void 
in those cases where no such impropriety or illegality is in- 
volved ; for it is plainly a separable contract. Each pur- 
chase was to be a separate transaction, and the rule applies 
that a contract may be valid in part and void in part, valid 
in some things and void as to others. 


This rule is thus stated in Broom’s Legal Maxims, p. 741 : 
“Tt must be observed, however, that a contract, although 
illegal and void as to part, will not necessarily be void an 
toto. Thus, if there be a bond with condition to do several 
things, some of which are agreeable to law and some against 
the common law, the bond shall be good as to the former 
and void as to the latter only; and this rule is generally 
true with respect to a contract void and illegal in part as 
against public policy, and yet good as to the residue.” 
This rule has been repeatedly affirmed by this Court. 
Gelpcke vs. Dubuque, 1 Wallace, 220. 
United States vs. Hodson, 10 Wallace, 395. 


But there is another and very conclusive answer to this 
objection of the defendants. The complainants are not seek- 
ing specific performance of any contract, legal or lega 
They seek an accounting between themselves and the de- 
fendants; and it is well settled that an accounting may be 
had, even for the proceeds of an illegal contraet, when such 
contract has been executed and there is no longer question 
of its enforcement, but of the ownership of the proceeds of it. 

Planters’ Bank vs. Union Bank, 16 Wallace, 483. 
MeBlair vs. Gibbs, 17 Howard, 232. 
Armstrong vs. Toler, 11 Wheaton, 258. 


Even if the special contract set up by the complainants 


oe pe 
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were null and void, or if, as claimed by the defendants, no 
such contract ever existed, it is coneeded that the relation 
of principal and agent existed between the parties. That 
relation is set forth in the bill independently of the special 
contract ; and there is a prayer for general relief based upon 
it. In respect of this relation an accounting is eminently 
proper. | 

Plainly, therefore, this second objection interposed by the 
defendants is untenable. 


<> 
e). 


The third objection is the bar of the statute of li mitations. 


This it is sought to apply mainly, if not exclusively, to the 
charges for services made by the defendants 1n i876 and 1878 
in an alleged settlement between themselves and the com- 
plainants. 

The frauds in regard to the overcharges for the several 
purchases made by the defendants for the complainants were 
not discovered by the latter until February, 1881 (Record, 
p. 147), and this suit was begun within a reasonable time 
thereafter, in March, 1882. 

It is objected that the complainants might have discovered 
some at least of these frauds by consulting the land records 
of the District of Columbia : that these records disclosed the 
amounts for which the defendants purchased and the 
amounts for which they sold the several pieces of property to 
the complainants. This statement is not entirely correct. 
But even if it were true, in point of fact. that the land ree- 
ords afforded the data for the discovery of all these frauds, 
these records did not give notice tothe complainants. They 
had no reason to consult them; and it is well settled that 
such constructive notice as is afforded by records of this 
character affects. only those who have occasion, in the ordi- 
nary course of business, to consult them in dealing with the 


property which they concern. 
Patterson vs. De la Ronde. 8 Wallace. 292. 
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[flere the defendants were the agents of the complainants, 
not only for the purchase of the property, but likewise for 
the necessary convevancing (Record, pp. 26, 166). The 
titles were all made to Latta (Record,p. 122), and the deeds 
were for a long time kept by him from the records (Record, 
p. 211), and were retained in his own possession. The com- 
plainants relied, and were entitled to rely, upon the defend- 
ants for the whole transactions. Moreover, during most of 
the time from 1872 to 1881 the complainants were out of the 
District of Columbia, and during a great part of the time 
out of the United States. 

No serious reliance seems to be placed on the statute of 
limitations in this connection. It is more strenuously in- 
sisted on with reference to the charges for services made by 
the defendants in 1876 and 1878. The facts in regard to 
these charges, as disclosed by the record, are as follows: 

The firm of Kilbourn & Latta was dissolved on Decem- 
ber 31, 1876, by the withdrawal of Latta. At the time of 
the dissolution they had in their hands about $30,000 of the 
money of the complainants (Reeord, pp. 238, 202, 304). 
[In anticipation of the dissolution, and without any notice 
whatever to the complainants (Record, pp. 308, 509), on the 
12th of December, 1876, they « divided $22,500 of this money 
between themselves, charging $16,526.67 of it to the account 
of the complainants jointly and $5,973.35 to the account of 
Sunderland individually (Record, pp. 252, 258—Exhibits 
Dp and C). The pretense of this charge was the alleged care 
and management of the property, which was vacant and 
unimproved property, at the rate of $5,000 a year for four 
years and a half, June 12, 1872, to December 12, 1876 

While it is claimed that, in 1873, there was some conver- 
sation between the complainants and defendants or some of 
them in reference to compensation for services by the de- 
fendants for care and management (Record, pp. 89, 90), it is 
not claimed or pretended that there was any agreement 


whatever between the parties for any such compensation, or 


any compensation whatever other than such as would result 
to the defendants from having the property left in their 
hands for sale. The statements of account set forth in Ex- 
hibits C and D, above mentioned, were not rendered to the 
complainants until June or July, 1878 (Record, p. 159). 

On the dissolution of the firm of Kilbourn and Latta, two 
of the partners, Kilbourn and Olmstead, formed a new 
firm, under their joint names, for the continuation of the 
same business ; and they continued to act in some matters 
as agents for the complainants ; and Latta, upon whom seems 
to have mainlv devolved the settlement of the affairs of the 
firm of Kilbourn and Latta, likewise continued to claim or 
have some management of the business of the complain- 
). 

The settlement of the affairs of the firm of Kilbourn & 


ants (Record, p. 3153, 


Latta resulted in litigation. Kilbourn and Olmstead sued 
Latta in the supreme court of the District of Columbia; and 
the case is referred to in these proceedings as No. 5919, 


»\ 


equity (Record, p. 702) Itis sought to be shown that, in 
connection with this suit, notice of 1t and a copy of an ac- 
count between the complainants and the tirm of Kilbourn 
& Olmstead were sent by the attorney of Kilbourn & 
Olmstead to the complainant Hillvyeron November 26, 1877 
(Record, p. 719); that this account (Record, p. 626—Ex hibit 
J. Ff’. O. No. 25) commenced with a balance brought over 
from the account of Kilbourn and Latta and assumed by the 
firm of Kilbourn & Olmstead; that this account bore date 
on November 1, 1877, and showed on that day a balance due 
to the complainants from the defendants, Kilbourn and 
Olmstead, amounting to $2,715.58; that Kilbourn and Olm- 
stead paid this sum to the complainants and took their 
receipt for iton Si ptember 10, 1878 (Record, }). 615); that this 
receipt professed to be an account of the firm of Kilbourn & 
Latta; that the account (Exhibit J. F. O. No. 25), to whieh 
reference has been made, must have also come into Sunder- 
land’s hands as well as Hillyer’s, because Olmstead testifies 
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that he found it in a package of papers accidentally left at his 
(Ol mstead’s) office by Sunderland and deliberately abstracted 
it from the package—some time after June 22, 1878 (Ree- 
ord, pp. 582, 588,598, 594); and that this statement of ac- 
count was more than three years before the commencement 
of this suit, and therefore the claim of the complainants in 
the premises did not accrue within the period of limita- 
tions. 

On the other hand, it appears that no full and complete 
statement of the accounts between the complainants and the 
defendants was ever furnished by the defendants or any of 
them to the complainants until June 22, 1878 (Record, pp. 
150, 124, 98, 583, 594): that then, for the first time, the com- 
plainants were advised that a charge had been made against 
them for alleged services, and that they promptly repudi- 
ated the account and any and all liability for any such 
alleged service. 

Upon this statement it is plain that if the statute of limi- 
tations ever began to run at all it did not begin to run until 
September 10, 1878, the date of the receipt, when, if at all, 
the statement was accepted by the complainants. 

But the purposes for which this alleged statement of 
accounts was given and the circumstances under which the 
receipt of September 10, 1878, was executed preclude their 
being used for the purpose of barring the claim of the com- 
plainants under the statute of limitations. They were in- 
tended merely for the purpose of the litigation then begun 
between Kilbourn and Olmstead on the one side and Latta 
on the other. The statenent was intended only to show 
the condition of things between these parties, and the re- 
ceipt was given under peculiar circumstances to be used in 
that litigation and with the distinct and positive under- 
standing that 1t was not in any manner to affect the con- 
troversy in regard to charges for services (Record, pp. 660, 
719). To give these documents any other efficacy now 


would be an additional fraud upon the complainants. 


ee 


The fourth question is whether the rendition of the ac- 


a PORE ere ee eee AAeeewensy ere operate as a 
settlement in full between the complainants and the de- 


fendants and as a bar to the maintenance of tinis suit. 
The same considerations which prevent these circuim- 
eee 


limitations operate with still greater foree to preclude 
halal ‘om being regarded asa statementof accounts and final 
settlement between the parties. It 1s conclusively shown by 
the testimony of Mr. N. L ries, who was the attorney for 
Kilbourn and Olmstead in their litigation with Latta, that 
al the time the receipt in qui stion Was given (Septem ber LQ, 
IS78 (Record, p. 613), the controversy between the complain- 
ants and defendants in regard to the matter of charges was 


still open and unsettled, and that it was not to be affected in 


any manner by the receipt | (Record, ult 659-660); and there 
4 Is no pretense that there Was any s ett] ement after the date of 
. the rect Ipt This objection, there fore, of a sett leme nt be- 

tween the parties is wholly untenable. 

y 
The fifth and last objection raised by the defendants Is the 
alleged want of proper parties to the suit. It is claimed by 
them that Senator William M. Stewart, having been one of 
the ori On: | parties to the combination, Is a nec ssary party 
LO th Se Proce dings 

As already stated, Stewart had entered into the combina- 
tion with Sunderland and Hillver for the speculation pro- 
posed by them. Ile withdrew, however, in December 13/Z, 
and disposed of all his interest to Sunderland, who, witb the 
( knowledge and consent of the defendants, was substituted in 
Stewart's place in the same manner and to the same extent 
as though he had been the original purchaser of the interest 


| 


count, the acceptance of the money, and the execution of 
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instead of Stewart (Record, pp. 26, 714). Stewart executed 
and delivered to Sunderland a bill of sale of the interest so 
transferred to the latter (Reeord., Pp. 7] 3 Go), which was a 
mere memorandum of the transaction and does not appear 
in the record. 

Ln order, however, more fully to meet this objection, iIn- 
terposed by the defendants, Sunderland procured from Stew- 
art, during the pendency of this suit, on October 51,1882, a 
more formal assignment of all Stewart’s right, title, and in- 
terest in the premises and of all rights and causes of action 
crowing out of the transaction, and in this paper Stewart 
eigen he ing ert of the complainants to appear for 
him and file a disciaimer of all interest in the premises 
(Reeord, }). a n The attorney for the complainants did ac- 
cordingly enter his appearance for Stewart and filed a dis- 
elaimer for him on November 1, 1883, while the suit was 
pending in the lower court (Record, p. 721). 

Assuredly this ought to end all controversy in reference 
to the ii of making Mr. Stewart a party to the suit. 


lt w 1] be remember red, of course, that neither Mr. Stewart 
nor any of the complainants had any estate vested in him, 
eithe r jeg ‘al orequitabie,which required the formality of a de ed 
of conveyance for its transfer. The titles were all in Latta, 
and there Was not even an equitable estate In Stewart or the 
complainants. ‘There was only an equitable right or in- 
terest, which required no more than a mere memorandum 
in writing, if even that much, for its transfer. 


t). 


[It is proper here to notice, what has already been sug- 
gested, that no objection of multifariousness is made to the 
bill. The suit is a combination and consolidation of three 
several suits in pursuance of express agreement and stipula- 
tion between the ax irtics ( Re cord p. o1) : - and it is desired by 


all the parties that, as all the controversies between them 


Shard 
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have grown out of the same transactions and the testimony 


would be the Same for all. they should all he litigated and 


determined in this one proceeding. ‘This is not the case of 
an attempt by agreement to give the court jurisdiction where 
none exists, but simply the consolidation in one suit of three 
several controversies for which otherwise three several suits 
by bills in equity would have to be instituted,and which in 
fact had been instituted. 

This, it 1s believed, disposes of all the technical ques- 
tions and technical objections raised in the case. And we 
how suey hrc to discuss the case uUpol its merits. <A 
fuller brief, dealing with the merits of the case in somewhat 
OTe ater det Li ull. is filed le rewith by one of} the COUNSEe! bes the 
complainants ; and COnSs* quently we content ourselves ay re 
with avery brief statement of the facts with reference to 
this branch of the cas 


Five sever: — irchasesand four misappropt lations of money 


are sy cifica iiy vy charged as Involving breaches of trust on the 
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square for S40.000, and « harged it to the complainants Al 
$65.000—an overcharge of 825,000, for which the comp 
ants claim cred 

The court below, in both decrees, refused to allow this 
credit to the compls Iinants On the STounda that the Com->- 
plainants were willing to ~ - 365.000 for the property, if they 
could get it for no less; that the defendants had been in nego. 
tiation. before the caer ants came to them. for the pur- 


chase of the property for evant for $40,000; and that, 


¢ 


although this n egotl: ition was not consummated until after 
. 7 ’ , ; ; + . 
the emplovment of the defendants by the complainants, 


there was nothing unfair in the transaction, and the defend- 


Fo GMRV ES ame GR AS RAR el” 6 EDR AMER 


. bef irved Saar iad tot a CAT eae 


; 
: 
} 
: 
' 


JR 


ee 


ants were not required to disclose to the complainants their 
own interest in the premises. | 

This position is entirely untenable in law and unsup- 
ported by the facts. It is not true that the defendants ever 
purchased this property for themselves. Unfortunately for 
the defendants, while in this suit they make common cause 
with each other, their statements are not reconcilable with 
the statements made by them on occasions when they had 
no purpose to antagonize any claim of the complainants. 
[In their litigation between themselves they do not hesitate to 
accuse each other of inveracity (Record, pp. 704, 706); and 
while we are not here called upon to decide whether either 
or any of them is reliable, we are certainly justified in tak- 
ing their admissions in regard to their transactions with the 
complainants as satisfactory testimony of the character of 
those transactions. 

From page 702 to page 710 of the record, both inclusive, 
there is an extract from the testimony of Latta in his suit 
with Kilbourn and Olmstead, No. 5919 on the equity docket 
of the supreme court of the District of Columbia, on which 
the complainants might safely rest their whole case. We 
cite some of this testimony : 

Q. Had the firm (of Kilbourn and Latta) any resources 
from which to get money except its commissions ? 

A. None, I believe, unless the individual members of the 


firm ut the money up, which they never did an any cease 
7 I b Y 


(p. 705). 
*k 

Q. How many purchases were made by the firm, if any 
were made, without knowing just what you were going to 
do with the property and how you would get rid of it? 

A. There were seven during the existence of the firm that were 
made for what you might call investment; all the others we knew 
just where we were going to put them before we bought. 

Q. Do you remember what cash payments were made on 
those seven pieces ? 


A. $4,774. ‘These are the purchases made from 13th of 


June, 1871, to June 7, 1874. (Record, p. 700.) 
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(. Can you not approximate the aggregate of the amount 
purchased ? 

A. Without being able to state definitely, I should think 
that it was about $14,000 that they purchased for them- 
selves. 

Q. You now allude, I presume, to purchases made by 
them, at the time of the purchase not having any particular 
disposition of the property in view, do you not? 

A. Yes. (Record, p. 707.) 

*k * k + * * 

Q. In stating, in answer to the 95th question of your direct 
examination, that the firm had no capital at that time with 
which to make purchases,’do you mean that the firm had 
not the means of making purchases if it had desired to? 

A. Yes, sir: I do. 

(. Look on pages 16 and 17 of Mr. Olmstead’s deposition 
in this cause and state whether that is a copy of a letter 
written by you on the 26th of May, 1872, from Altoona. 

A. Yes, sir; I think it is. 

Q. In that letter you recommend the advisability of large 
purchases by the firm for its own benefit. How were those 
purchases to be made if the firm hadn’t the means of mak- 
Ing them ? 

A. With the view of turning them over to Sunderland 
and Hiliyer, knowing that that was one uf the squares that 
they were talking about purchasing. (Record, p. 706.) 


1g 
am) 


(. In the list given by you, in answer to the 119th ques- 
tion, as to when the Sunderland and Hillyer property was 
acquired and when conveyances were made to Sunderland 
and Hillyer, I cannot understand clearly from your testi- 
mony whether in that list you mean to include property 
which was purchased by the firm for Sunderland and Hill- 
yer and not for the benefit of the firm or of the individual 
members comprising the firm. How is that? 

A. The firm took a profit on it, although it was property 
designated by Suncerland and Hillyer for us to purchase at 
a certain price. We purchased it at a Jess price and took 
the difference as profits, but in every Instance. it was prop- 
erty which we were authorized to purchase for them at a 
price beyond what we paid. 

(). Then, as [ understand it, this was property which you 
had been authorized to purchase by Sunderland and Hill- 
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yer, for which you were at liberty to go to a certain figure, 
and, in point of fact, purchased the property at a less price 
and conveyed it to them at the figure designated by them ? 
Is that 1t ? 

A. Exactly. 

Q. Whose money was used in making these purchases ? 

A. Generally, Sunderland and Hillyer’s. (Record, p. 709.) 


ok x *K * 


The seven pieces of property purchased by the firm of 
Kilbourn & Latta for its own benefit as a speculation, to 
which reference is made in the foregoing testimony, is iden- 
tified elsewhere in the Record (p. 606); and they do not 
comprise any part of the property bought for Sunderland 
and Hillyer and for which complaint is made in this suit. 

So, by the confession of the defendant Latta, it appears 
that square 115 was one of the pieces of property designated 
by the complainants to the defendants to be purchased for 
them at a price not exceeding a certain designated figure ; 


; that the defendants purchased the square, with the money 
of the complainants, at a less figure and took the title to 

themselves or to Kilbourn, and that then they conveyed to 

the complainants at the extreme figure specified by the lat- 

; ter. If this be equity and justice, it would be difficult to 
; imagine a case In which a real estate agent might not de- 


fraud his principal according to law. Even without any 
special agreement or any relation of principal and agent, 
there would be here a resulting trust, inasmuch as the prop- 
erty in question was purchased with the monev of the com- 
plainants. 

[t is no defense that the defendants were in negotiation 
some time before for the purchase of this property (Record, 
p. 336). Sunderland and I[lillyer were their customers long 
before the date of the combination in April, 1872 (Record, 
413); and, according to the testimony of Latta, it was pur- 
chased on account of Sunderland and Hillyer. The nego- 


~ 


tiations came to nothing. The defendants had no money 
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wherewith to consummate them, and it was only when the 
complainants had designated them for purchase and had 
placed the money for the purchase in the hands of the de- 
fendants that the latter devised, in a scheme for the revival 
of the former abortive negotiations, a plan to make $25,000 
for themselves out of the transaction. It would be an out- 
rage on justice to sanction such a transaction. 


2. As to lot No. 17, in square No. 158.—This property be- 
longed to Governor Morgan, of New York. The complain- 
ants directed the defendants to purchase it forthem at asum 
not to exceed $5,316. The defendants succeeded in purchas- 
ing it for $5,000, and yet they deliberately charged it to the 
complainants at the extreme figure given. ‘The testimony 
of John Bull, the book-keeper of the defendants, by which 
this transaction is shown (Record, Pp. LS6, 1S7), deve lops 
the astonishing manner in which the defendants conducted 
their business. ‘The fraud in this case was so flagrant that, 
In both decrees of the court below, the illegal excess of $3,316 
was allowed against the defendants; and, of course, the al- 


lowance was right and proper. 


od. As to square No. 155.—This square was purchased by 
the defendants for the complainants for. $67,690.65 (Record, 
p. 210), and charged to the latter at $72,970.30 (Record, p. 
614, Exhibit J. I’. (), No. los), a clear, palpable Case of 
overcharge without explanation or extenuating circum- 
stances. ‘The overcharge of $5,319.65 was allowed by the 
court below in the first decree. Why it was omitted from 
the second or irregular decree we are utterly at a loss to con- 


jecture. 


ith. As to lots 8, LO, and J of 9, an Square No. 158.—These 
lots were purchased for the complainants for the aggregate 
sum of $9,625.80 (Record, p. 606), and were transferred to 
them at the sum of $12,289.50 (Record, p. 614, Exhibit J. F. 
O. No. 133), a clear overcharge of $2,663.70. The defend- 
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ants claim that they bought these lots for themselves ; that 
they disclosed the ownership to Sunderland and Hillyer, 
and that they did not deal with them here as agents (Record, 
p. 86). But this statement, which depends on the testimony 

Latta alone, is entirely disproved ®y Latta’s admissions 
already cited, and by the books of Kilbourn and Latta, 
offered in evidence by or through Olmstead (Record, p. 606), 
which show that the lots in question were not purchased by 
the defendants until after the order to them by Sunderland 
and Hillyer to purchase. Here, then, is an overcharge of 
$2,663.70 which was not allowed in either decree of the court 
below. 


Sth. As to square No. 156.—This seems to have been the 
first purchase made by the defendants for the complainants. 
While the transaction is rather complicated, there are some 
salient facts from which the truth can readily be evolved. 

The cash payment on account of it was $20,046.14 (Rec- 
ord, p. 224). The amount of the incumbrances on it was 
$55,405.76 (Reeord, p. 614, Exhibit J. F.O. No. 153), not 
$57,000, as stated, apparently by a clerical error, in aggre- 
gating the several sums in this exhibit. The whole pur- 
chase-money, therefore, was $75,449.90, and yet it is charged 
to the complainants at $90,429.96 (Record, p. 614, Exhibit J. 
I’. O. No. 153)—an overcharge of $16,980.06, which the 
complainants are entitled to be allowed. 

The transaction, as detailed by Mr. Olmstead in his tes- 
timony and by the books of the firm, would indicate a much 
larger sum—$24,681 J6—to which the complainants seem to 
be entitled on account of this square; but they do not care 
to investigate 1t beyond the accounts as already developed. 

[n neither of the decrees of the court below was there any 
allowance to the complainants on account of this square, and 
they are certainly entitled to the allowance claimed by them. 

It is very apparent that in these five several purchases the 
complainants have been defrauded to the aggregate amount 


oo 


of $53,279.41, exclusive of interest. Of this sum only $8,635.65 


were allowed by the first decree of the court below, and only 
$3,310 by the second decree. 


Now, as to the charges made by the defendants for the 
care and management of the property of the complainants 


and their deliberate appropriation of the money of the com- 


plainants in their hands to the payment of these pretended 


charges, mention has already been made to some extent of 


the grounds of this claim. 


A large part of the testimony is devoted to this matter; 
Z . 
- but it will not be necessary to peruse it all in order to attain 


a just idea of the merits of the controversy upon this point. 
There are some conceded facts, or facts easily ascertainable, 
upon which a just conclusion may be based. 

In the first place, it is conceded that there was no express 
contract or agreement of any kind for any such compensa- 
tion to the defendants. [In the seeond place, it is conceded 
that the property in question was all vacant unimproved 
property, which, in the nature of things, required no care or 


management. Consequently no charge for such care or 


| MAanAapye ment, either by express contract or by implication, 
; could have been contemplated by the complainants, or can 
now be entertained against them, without positive proof of 
service rendered and the propriety and necessity of such 
service. This much, at all events, is clear. 


Now, when the testimony is sifted, it is found that only 


three matters appear which are of the character of service 
rendered. These are: Ist. Attention to the payment of 

taxes and assessments (Record, p. 490); 2d. Attention to the 

i revision of some special assessments (Record, pp. 487, 613): 
od. Services in the extension of a certain loan or mortgage 

on part of the property (Record, p. 149). But this last was 

a paid for specially (Record, 149), and the second matter was 
the subject of special contract between Sunderland and 

q Olmstead long after the date of the spoliation in contro- 
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versy (Record, pp. 487,513). And so the only service shown 
to have been rendered and for which the defendants 
sought to compensate themselves by the wholesale appropri- 
ation of the money of the complainards is the payment by 
the defendants of the bills for taxes and assessments on the 
property of the complainants in their hands for sale out of 
the money furnished to them by the complainants for the 
purpose. ‘This service consisted merely in drawing checks 
and sending them to the collector of taxes, and the whole 
service during the whole four years and a half for which 
compensation is charged probably required about one-half 
an hour in _ aggregate; and for this service, for which, 
as Mr. ‘Thos: J. Fisher and others testify, 1t is not the custom 
of real estate anole to charge at all when the property is in 
their hands for sale (Record, p. 681), these defendants charge 
at the rate of $5,000 a year—a sum equal to the annual sal- 

iry of a Senator of the United States. The mere statement 
of this fact is sufficient to brand this transaction with its true 
character. 

Plainly, therefore, the complainants are entitled to recover 
back the sum of $22,500, appropriated to themselves by the 
defendants on December 12, 1576. 

The court below, in the first decree, allowed the defendants 
one-half of their appropriation and required them to refund 
the other half. The rip decree of January 22, 1855, 
cuts down the amount to be refunded to some extent, but 
upon what principle it vot this conclusion it is absolutely 


impossible to ascertain. 
Ss 


Besides these two appropriations of money on December 
12, 1876, by the defendants jointly, the defendant Latta, dur- 
ing his term of control of the property after the dissolution 
of the firm of Kilbourn and Latta (December 31, 1876), ap- 
propriated several sums to his own use and never accounted 
for them. 
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Ist. On December 30, 1877, upon the same unfounded pre- 
tenses of charge and management, he transferred to himself 
the sum of $3,885 of the money of the complainants. On June 
20, 1878, he similarly transferred to his own use, without any 
right, the sum of $1,792.85 (Record, pp. 255, 256—Exhibit I). 
The whole sum so appropriated was $9,677.50, which he 
ought to refund. 
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The court below in its first decree allowed Latta to retain 
one-half and gave a decree against him for the other half 
($2,838.92). The irregular decree of Jariuary 22, 1585, re- 
quired him to refund only S?2. 500. 

2d. In the account of complainant Sunderland with hKail- 
bourn and Latta, from June 17, 1872, to December .« 
(Reeord. pp. 2726 to 2P3B8—Exhibit C)1is a charge avalnstSun- 
derland O} S1.000 as commissions ror the sale of a house be- 
longing toSenator Stewart. Sunderland had nothing what- 
ever to do with this house. and why he should by charged 
with this commission is a mystery (Record, pp. 649, 650, 588). 
It is plain that he is entitled LO eredit for this amount, an i 
this credit he has not been allowed in either decree by the 
eourt below. 
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allowed it, but it disappears from the irregular decree of 
January 22, 1885. 


ith. In the account between Latta and Sunderland. desig- 
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the now stereotyped but talismanic mode of exhausting the 
funds of the complainants in the way of a charge for care 
and management again appears. <An item to that effect, 
amounting to $1,115, is entered as of the date of December 
30, 1877, and another item of $557.50%s entered as of the 
date of June 20, 1875. These two items, amounting LO 
$1,672.50, are even more unjustifiable than those to which 
we have heretofore referred, for there 1s here absolutely no 
proof whatever, or even pretense of proof, of any care or 
management. This sum was allowed to the complainants 
in the first decree of the court below. The incomprehensible 


second decree omitted it 


end hereto a summary ot the two decrees ‘e) the 
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court below and a suggestion Of what a propel decree should 
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It issubmitted that the complainants are entitled to a de- 
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eree for the aggregate sum of $85,565.50, exclusive of inter- 


est, on the several items that constitute this sum from the 


several dates of appropriation by the defendants. 


M. F. Morris, 


rye fy as y O 
(ft Counsel foi Complainants, Sunderland and Fillyer. 
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APPENDIX. 


Summary of Decree of January 6, 1885. 


It awards to Sunderland and Hillyer as against Kail- 
bourn, Latta, and Olmstead as follows: 

$5,319.55, for square 155, and interest from June 7, 1572. 

$3,316.00, for square 158, and interest from June 8, 1872. 
$8,263.33, overcharge for services, and interest from De- 


ecember 12, 1876. 


[t awards to Sunderland as against Kilbourn, Latta, and 


Olmstead as follows: 
$5,973.33, overcharge for services, and interest from De- 
cember 12, 1876. 

It awards to Sunderland and Hillyer as against Latta 
alone: 

$2,838.92, overcharge for services, and interest from July 
1, 1878. 

$1,235.79, balance of accounts, and interest from July 1, 
1875. 

[t awards to Sunderland as against Latta individuallv: 

$1,672.85, overcharge for services, and interest from July 
1, 1878. 

Total, $28,619.77, besides interest. 


Summary of Decree of January 22, 1885 


[t awards to Sunderland and Hillyer as against all the de- 
fendants, Kilbourn, Latta,“and Olmstead, as follows: 
55,916.00, for square 158, and interest from May 31, 1872 

000.00, excess for services, and interest from December 
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[t awards to Sunderland and Hillyer as against Latta, in- 
dividually, as follows: 


_-_ 


$2,500, excess for services, and interest from July 1, 1878. 
Total, $15,816, besides interest. 
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PROPER DECREE. 


SUNDERLAND and HILLYER 
vs. 
KILBOURN. LATTA, and OLMSTEAD. 


$25,000.00, for square 115, and interest from May 25, 1872. 
$3,316.00, for square 158, lot 17, and interest from June 8, 
187 Zz 
$5,319.65, for square 155, and interest from June 7, 1872. 
$2,663.70, for square 158, lots 8,10, and 3 of 9, and interest 
from June 14, 
$16,980.06, for square 156, and interest from May 17, 1872. 
$16,526.67, for services, excess, and interest from Decem- 
ber 12, 1876. 


SUNDERLAND vs. KILBOURN, LATTA, and OLMSTEAD. 


0,973.33, services, excess, and interest from December 12, 
1876 
SUNDERLAND vs. LATTA. 
$5,677.85, services, excess, and interest from July 1, 1878. 
$1,000.00, Stewart commissions, and interest from July 1, 
187. 


L, 
g 
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IN THE 


Supreme Court oF the United States, 


SUNDERLAND AND HILLYER 
- Us. > Nos. 188, 261, 262. 


KILBOURN, LATTA ann OLMSTEAD. 


ARGUMENT FOR COMPLAINANTS. 


There are few, if any, doubtful legal questions in this case. Upon 
the issues of fact there is a direct conflict of testimony. This con- 
flict is of such character as to compel the conclusion that the plaintiffs 
or the defendants have knowingly stated that whichisnottrue. It will 
be the disagreeable but unavoidable duty of the court to determine 
which of them is entitled to credence. To do this will require not 
only a careful examination of the several statements, as to their con- 
sistency and inherent probability, but also a careful comparison of 
these statements with the uncontroverted facts surrounding the 
several transactions. The necessity of thoroughly sifting the several 
statements, and placing before the court enough of surrounding facts 
to make clear the truth or falsity of these conflicting assertions, has 
made the record unusually voluminous, and the same consideration 
seems to require a discussion more in detail and at greater length 
than would otherwise be justifiable. 

The bill states several causes of action, based upon distinct trans- 
actions, which may be divided into two classes: First. [legal appro- 
priation by the defendants of the funds of the plaintiffs sedies pre- 
text: of charges for the care and management of their property, from 
1872 to 1878. Second. Frauds committed by the defendants, while 
acting as agents for the plaintiffs, in purchases of several parcels of 
property in 1872. I will consider these two classes separately, and 
first— 
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CARE AND MANAGEMENT. 


The complainants purchased, through the firm of Kilbourn & Latta, 
real estate brokers, in 1872 and 1873,a large amount of unimproved 
real estate in the northwestern section of the city of Washington. 
The property was purchased on speculation, and was shortly after its 
purchase left in the hands of said firm for resale whenever a satis- 
factory profit could be realized. For convenience, in case of sales 
being made, the title was placed in defendant James M. Latta, 
trustee. The property, except such small portions as were sold, 
remained in the hands of this firm until July, 1878, when upon the 
discovery by complainants of the facts hereinafter stated, its control 
was taken from them and given to other agents. 

On the 12th of December, 1876, the firm of Kilbourn & Latta took 
from funds in their hands belonging to complainants $22,500 and 
appropriated it to their own use. The pretext for this was an entry 
made at that time on their books charging to complainants jointly 
$16,526.67, and to complainant Sunderland individually $5,973.33 
for alleged “ care and management” of property belonging to com- 
plainants. In July, 1878, the defendant Latta, upon a like pretext, 
took from funds of complainants then in his hands the sum of 
$7,350.35 and appropriated it to his own use, making the total 
amount thus taken from complainants $29,850.35. The complain- 
ants aver that there was no authority or justification whatever for 
the making of these charges or the taking of thismoney. They say 
that from a short time after its purchase to the Ist of January, 1877, 
this property was in the hands of the firm as brokers for ‘sale on 
commission, and that during that period the only services rendered 
by defendants consisted in the receipt and disbursement of money 
placed in their hands for payment of interest, taxes and deferred 
payments, and the keeping of an account of the same, and that these 
services were performed by defendants as incident to their business 
as brokers and in consideration of the advantages of having the 
property left in their hands for sale with the opportunity to realize 
commission on such sales. They say that these services were of 
trifling value, involving no outlay of money—no responsibility, 
pecuniary or otherwise; that the -y consisted of mere clerical labor, 
and were such as are ordinarily performed without charge by brokers 
having property in their hands for sale. They also say these serv- 
ices were far overbalanced in value by the opportunity thus afforded 
for realizing commissions, and that there was a well understood, 
implied agreement that they were to be performed without other 
compensation. They deny that except in this manner, and to the 
extent above stated, the defendants were ever employed or requested 
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to perform, or did in fact perform, any services or exercise any care 
or management in respect to the property, or that the character and 
situation of the property was such as to make any other services 
needful or desirable. 

The defendants, on the other hand, assert in their answer that dur- 
ing the period above named they performed a great variety of serv- 
ices of great value to the complainants, involving a large amount of 
time and labor, wherein they incurred great responsibility and suf- 
fered great pecuniary detriment in loss of credit and otherwise. 

It is my purpose to show from the evidence not only that these 
statements are untrue, but that they are so utterly devoid of all 
foundation in fact as to compel the conclusion that they are deliberate 
misstatements. 


FIRST—ORIGIN OF THE ALLEGED AGREEMENT. 


If the complainants became obligated to pay the amounts charged 
to and taken from them by defendants it was because of some con- 
tract, expressed or implied, creating the obligation. Kilbourn and 
Olmstead in their answers say that no express agreement of any 
character was ever Inade in respect to these services. They rest their 
justification solely upon an implied agreement, obhgating plaintiffs 
to pay for them what they were reasonably worth. I shall hereafter 
notice what Mr. Latta says upon the subject, but in what I have to 
say at present shall accept the position of Kilbourn and Olmstead as 
that of all the defendants. The taking of the money being admitted, 
the burden of proof of an implied contract authorizing it to be taken 
is upon the defendants. It is for them to show when, where and 
how the obligation originated, as well as its scope and extent. It is 
for them to show the character of the services rendered, their value, 
and that they were rendered upon a previous request of the com- 
plainants, or under such circumstances, as to benefit and acceptance, 
that a previous request may be implied. The defendants do not 
rely upon the clerical services, receiving and disbursing money, keep- 
ing accounts, &c., above specified, as a basis for this charge. They 
have not even attempted to prove the value of these services. 
What they aver and what they must prove is the per‘ormance of 
services distinct from these—in caring for and managing the property 
of complainants. 

The first entry made on their books in any way referring to these 
services is of date December 12, 1876, and reads as follows: 

For management, care, &c., of the property from May, 1872, to date, at the 
rate of $5,000 per annum on the whole property of Sunderland and Hillyer and 
Thomas Sunderland, $16,526.67. | 


On the same day a charge in the same form was made against 
Sunderland individually for $5,973.38. The two accounts aggregate 
$22,500. The period charged for is, therefore, four and one-half years, 
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commencing June 12,1872. By looking at the account rendered 
Sunderland, Hillyer & Co. (plaintiffs exhibit A, fol. 581) it will be 
seen that the services charged for commenced while they were still 
in the midst of making the purch: ises. By looking at the account of 
Sunderland (plaintifis’ exhibit C, fol. 586) it will be seen that as to 
him the charge for services antedates all his purchases, some of the 
most important ones by nearly a year. From the account rendered 
Sunderland and Hillyer (plaintiffs’ exhibit D, fol. 592) it will be seen 
that the first entry on defendants’ books of any act of service performed 
for plaintiffs was on September 30, 1872, being the payment of a smal] 
amount of interest, and from the account of Sunderland (exhibit C, 
fol. 586) that the first entry of any act of service for him was October 
5th of same year, in payment of certain taxes. Of the whole amount 
embraced in the charge, therefore, $1,500 was taken for services 
rendered prior to the commencement of those of a clerical character, 
evidenced by their booksand accounts. The implied contract, there- 
fore, if any existed, must have covered other services than these, and 
must have originated and been in force as early as the month of 
June, 1872. It is here, at this earliest period, that we must look 
for the proof of its inception and for the evidence establishing its 
scope and character. I assert unhesitatingly that there is nowhere 
in the record any evidence of any character tending in the remotest 
degree to prove the existence of such an agreement in the year 1872 

All the evidence that has been introduced by defendants in respect 

to the subject of care and management is embodied in the testimony 
of John F. Olmstead. The other defendants have reiterated some 
of his statements, but they have testified to no new fact. For this 
reason, and that the character of the proof on this point may be more 
conveniently examined, and also for my own convenience in making 
references to it in this argument, I have appended quite voluminous 
extracts from the testimony of defendant Olmstead on this subject. 

These extracts do not embrace all that he has said in respect. to it, 
but they present a full and fair summary of his testimony. (In 
commenting on this evidence I shall assume that each question and 
answer referred to in the appendix is read at the point where the 
reference is made.) Upon the point now being considered I wish 
first to call arene to what Mr. Olmstead says in respect to the 
placing by plaintiffs of the property purchased by them in the hands 
of the defendants for resale. (See Appendix, p. 1, q. 64, and p. 2, q. 
488 and 489.) 

These two distinct statements of Mr. Olmstead will, I presume, be 
considered as sufficient to establish beyond any question the averment 
in the complaint, that directly upon the comple tion of plaintiffs’ pur- 
chases the property purchased was placed in the hands of this firm 
of brokers for the purpose of being resold when a satisfactory profit 
could be realized. In fact, this allegation is not denied in the 
answer. ‘'his fact of itself sufficiently explains why subsequently 
money was remitted to this firm and by it disbursed on account of 
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the plaintiffs for accruing interest, deferred payments and taxes. It 
deprives of all force any suggestion that from such remittances and 
disbursements an implied contract for care and management might 
be inferred. This fact being established, I wish now to show by 
Mr. Olmstead that beyond this simple act of placing this property in 
the hands of these brokers for sale nothing was ever done or said by 
either party upon which to base an implication of any agreement or 
understanding respecting its care and management, and I ask thatthe 
following specified questions and answers in the appendix be care- 
fully read: p. 1, q. 478 to q. 487, p. 2. 

Thus Mr. Olmstead admits his inability to state anything with 
regard to the origin of this alleged obligation. Mr. Sunderland 
went to Europe in May, 1873, and Mr. Hillyer in April of that year. 
Mr. Olmstead cannot say certainly that previous to this there was 
any care or management by the firm. He can state neither when, 
where, or how this supposed agreement came into operation. He 
admits that there was never any formal placing of the property 
with the firm for care and management, and that there was no 
actual request by either of complainants that it should in any way 
be cared for or managed by the firm. He in fact distinctly nega- 
tives any such request, for he says (see Appendix, p. 1, q. 64) that 
prior to the autumn of 1873 nothing was ever to his knowledge said 
upon the subject. (See also testimony of Kilbourn to same effect, 
fol. 818.) Neither is he able to state any single act of service of this 
character performed by the firm in 1872. (See Appendix, p. 3, q. 
507 to 514, and p. 4, q. 551.) 

Much less is he able to state any such act of service, knowledge of 
which at any time came to the plaintiffs, and without such knowl- 
edge no implication as to agreement for compensation could arise. 
Yet, if there was an agreement, it must somewhere and somehow 
have had a beginning. And I submit that when the defendants 
themselves are unable to state any fact, to point out any time, place, 
or circumstance in which it originated, there is good reason to sus- 
pect, as the plaintiffs assert, that it never existed. 


SECOND—THE TIME AND CIRCUMSTANCES OF MAKING THESE CHARGES 
FOR CARE AND MANAGEMENT. 


The basis upon which the amount of compensation was deter- 
mined, as defendants testify, was that of an annual charge of $5,000 
for each year from June, 1872, to June, 1878. Yet no charge or entry 
of any character in reference to compensation was placed upon the books 
of defendants until December 12, 1876. During all this period the de- 
fendants had in their hands money belonging to complainants. If 
they had supposed that they were honestly entitled to this compen- 
sation, they would naturally, and according to business methods, 
have charged it up annually, or semi-annually,and notified complain- 
ants that they had so done. The failure so to do, without reasonable 
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explanation, strongly accuses the charge as an afterthought. The 
only explanation attempted is by Mr. Olmstead. (See Appendix, 
p. 9, q. 916 and 923. ) 

The explanation there given is as silly as it is disingenuous. What 
possible objection could there be to spread before a clerk a charge 
for services performed if the charge was legitimate? Why this 
twaddle about contributing to societies, &c., in connection with a 
business transaction? Why speak about entries on an expense ac- 
count when in fact there was no entry whatever of this charge, either 
on the expense account or anywhere else? ‘The answer is simply ¢ 
confession that there is no explanation of this most suspicious cir- 
cumstance. 

Again, this charge was made and money taken without any con- 
sultation with the complainants, or either of them, either as to the 
propriety of making the charge, or as to its amount. (Appendix, p. 
9, q. 917 and 9253. 

[t is such stuff as is contained in these answers which defendants 
offer as a justification for taking $22,000 of complainants’ money not 
only without any authority, but without any previous notification 
of their intention. Noristhisall. Not only did they make this entry 
and take this money without previous notification, but they studiously 
concealed from complainants the fact that it had been done for a perrod 
of more than a year and a half thereafter, and until, by reason of the 
demand of an account current, its concealment was no longer pos- 
sible. About this fact there is no dispute. The complainants both 
testify that until about the first day of July, 1878, neither of them 
had any knowledge or suspicion either that the charge had been 
made or that there was any intention on the part of defendants to 
make any charge of that character. The defendants admit that prior 
to July, 1578, they did not inform complainants of the fact, either by 
any account rendered or by any communication, written or verbal. 
(See appendix, p. 9, q. 925 to 929.) 

Mr. Hillyer was in Washington for about two weeks in the sum- 
mer of 1877 and saw the defendants frequently, and he testifies and 
they admit that no mention was made to him of this charge. These 
circumstances, | submit, are totallyirreconcilable with the supposition 
that defendants 6e/ieved this to be a just charge. Honest men do 
not do business In that way. 

Third. I now propose to examine the evidence with a view of ascer- 
taining Just what services were in fact rendered by the firm of Kil- 
bourn «& Latta during the period from June, 1872, to the first of 
June, 1877, and first— 


WHAT THEY DID DO. 
They received, from time to time, commencing October Ist, 1872, 


sums of money from complainants, which they disbursed on their ac- 
count In payment of principal and interest on notes given for de- 
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ferred payments of purchase money, and of the taxes accruing on the 
property in their hands for sale,and they kept on their books an account 
of these receipts and disbursements. This is substantially all that was 
done. The precise nature and extentof these services appear from the 
accounts on file showing the items and dates of receipts and disburse- 
ments. The labor which it involved consisted in calculating the 
amount due, principal or interest, on notes presented to them and 
drawing a check therefor, demanding from the tax collector, semi- 
annually, a statement of the taxes due, and drawing a check for the 
amount, and the entry of these transactions on their books. It in- 
volved no risk, responsibility or exercise of discretion, and re- 
quired no skill beyond that posessed by an ordinary book-keeper. 
The firm during this period kept a book-keeper for their own busi- 
ness, who also acted as their cashier, to whom they paid a salary of 
$1,800 a year, and the work above enumerated was almost exclu- 
sively done by him. (Bull’s testimony, fol. 508.) It is easy to see 
from an examination of the accounts that the performance of this 
labor would not occupy one person for one week in each year. 
Had this property not been in the hands of this firm for sale, and had 
they performed these services at request of complainants, they could 
not have recovered on a quantum meruit $200 per annum as compen- 
sation. But the property was in their hands for sale, and under those 
circumstances it is contrary to the universal practice to make any 
charge for services of this character. (Testimony of Warner, witness 
for defendants, fols. 490-491; of Fisher, witness for complainants, fols. 
1638-16389.) 

I do not suppose that defendants’ counsel will seriously insist upon 
the performance of these clerical services as even a partial justifica- 
tion of the charges for “care and management” of this property. 


WHAT THE DEFENDANTS CLAIM TO HAVE DONE, WHICH THEY DID 
NOT DO. 


Sifting the vague generalities of the answers and the statements 
of defendants as witnesses in their own behalf, it will be found that 
the services which they claim to have rendered in what they term 
the “care and management” of this property are the following and 
no other: 

1. Responsibility incurred by Latta as trustee. 

2. Annoyance, vexation, and loss of credit and business by reason 
of the failure of complainants to meet their obligations. 

3. Reductions of assessments for general taxes. 

4. “Looking after” special improvement and sewer taxes. 

5. Protection of the property from thieves and trespassers. 

6. Writing up Washington real estate, and particularly north- 
western quarter, in newsp:ipers. 
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I will consider these several items separately, and 


SSPONSIBILITY OF LATTA AS TRUSTEE. 


In purchasing this property the title was, by agreement between 
complainants and defendants, and, for convenience in resale, taken 
in the name of J. M. Latta, trustee. Asa result of this arrangement, 
when new notes for deferred payments were given they were made 
by James M. Latta, trustee, and secured by trust deeds executed by 
him as trustee. In one instance (square 195) he, for some unex- 
plained reason, took the title in his own name without the addition 
of “trustee,” and executed in the same way a note and trust deed 
for deferred payment. The amount of the notes which he thus 
signed as trustee or individually was something less than $130,000, 
the other deferred payments consisting of previously existing incum- 
brances assumed by complainants. From the answers and testi- 
mony of the defendants it is difficult to say whether they intend to 
insist upon the fact of their notes having been thus made as an ele- 
ment in the claim for care and mans .zement or not. If they do it 
is without any shadow of reason. If ‘there had been thereby any 
actual liability incurred it would have been that of Mr. Latta indi- 
vidually, and in no way have affected the other defendants or the 
firm. But there was no actual responsibility incurred by Latta. All 
these notes were amply secured by the property, being in every 
instance given for a residue of the purchase price after the making 
by complainants of a large cash payment thereon. The payees 
looked entirely to the property. Had they cared for individual 
security they would certainly have noggoagy notes signed by the 
complainants, whose responsibility was, as the testimony clearly 
shows, vastly superior to that of either Mr Latta or the firm of Kil- 
bourn & Latta. The transactions were made in this way, not because 
of any supposition that Latta was incurring any risk or that he was 
adding to the credit of the notes, but solely as a matter of conven- 
lence and as a sequence of the arrangement to have the title taken 
and held in the name of Latta. This arrangement was for the con- 
venience less of the complainants than of the firm of Kilbourn & 
Latta. Every deed made to Latta as trustee in express terms con- 
ferred upon him-absolute authority to sell and mortgage the prop- 
erty conveyed. As respects any influence upon the credit either of 
Mr. Latta or the firm, the advantages of the transaction were vastly 
on their side. On the one hand Mr. Latta signed as trustee notes 
to the amount of less than $130,000, emply secured by deeds of 
trust, and on the other he had in his name, with absolute right of 
disposition, property of complainants which had cost more —* 
half million of dollars, and of which nearly $200,000 of the purchas 
price had already been paid in cash. 
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2D—ANNOYANCE, LOSS OF CREDIT AND BUSINESS BY REASON OF COM- 
PLAINANTS FAILURE TO MEET THEIR OBLIGATIONS. 


Nothing will better show the fictitious character of the whole 
charge for care and management than a comparison of the allega- 
tions and proofs upon this specification. 

Latta in his answer says: 


That from the time of said panic, September, 1875, said complainant, Hillyer, 
advised said firm of Kilbourn & Latta that he should not be able to meet, and he 
did not meet, his share of the payments of interest, deferred principal (purchase 
money), general and special taxes; nor did said complainant, Senedantaied meet 
his share thereof; that by reason thereof it became necessary for said firm and 
this defendant to spend their time and use their credit in saving said property of 
complainants from ruinous sacrifice. (Answer, paragraph 10, fol. 190.) 


And again (answer, paragraph 11, fol. 192): 
6 ? = ’ 


By reason of the failure of said complainants to make the necessary remit- 
tances, defendant was compelled to, and did, borrow large sums of money to 
meet said debts and liabilities existing against said complainants’ property ; that 
in making such loans he gave deeds of trust in the nature of mortgages on por- 
tions of said property ; he also executed his individual notes and used his individ- 
ual credit and ability to secure money to meet the payments of interest, deferred 
principal, and general and special taxes existing on said real estate of complainants. 
The defendant says that for five years he was almost daily annoyed by duns and 
threats on account of notes he had executed at complainants’ request for deferred 
payments on said real estate, and for loans he had made to meet interest, taxes, 
and other liabilities. 

The answer of Kilbourn and Olmstead contains substantially the 
same averments. In his examination-in-chief as a witness on his 
own behalf, Mr. Olmstead (answer to q. 77, fol. 1029) testifies as 
follows: 

After they (complainants) failed to make remittances the creditors were very 
clamorous. The creditors, or holders of deferred notes, knew nobody in the 
transaction, so far as I am aware, but Mr. Latta, who made the notes generally, or 
the members of the firm. They did not know who the purchasers were, and in 
this section the notes were considered as being the notes of the firm and its obli- 
gations. After we had exhausted every other means of pacifying them and told 
them that the property belonged to other people they made the point that they 
did not know anything about that and it was too late to raise the point ; that so 
far as they knew the firm of Kilbourn & Latta was responsible and they looked 
to them for payment. Carrying th's amount of property through a panic was not 
a happy lot, and they would have been utterly ruined but for our exertions in 
regard to that property. 


After reading these statements the court will be amazed at the 
exhibition of the real facts in this record. In all these allegations 
and statements there is not one word of truth. They are false in 
general, and false in each particular. How thoroughly destitute 
they are either of real foundation or plausible pretext is shown by 
the following facts, so clearly proven by testimony and documentary 
evidence that the defendants did not even attempt to contradict them: 

Ist. From the purchase of this property in June, 1872, up to 
June, 1876, a period of four years, every obligation, whether for interest, 
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deferred payments, taxes, or of any other character, was paid at the time it 
became due, from funds previously furnished by complainants to the de- 
fendants therefor, from outside resources independent of the property. 

2d. At the time of the dissolution of the firm, January Ist, 1877, 
the only demands overdue and unpaid were residues of three notes, 
given for deferred payments, to wit: a residue of $11,000 on note 
to August Muller, secured by deed of trust on property which had 
cost complainants $75,000, and upon which there was no other in- 
cumbrance; a residue of $10,000 on note to Stoughton, secured on 
property which had cost complainants in 1871 $40,000, and on which 
there was no other incumbrance; a residue of $10,000 on a note to 
Riggs, secured upon property for which complainants paid in 1872 
$50,000, and upon which there was no other incumbrance. The first 
two of these notes were made by complainant Hillyer, individually, 
and no member of the firm of Kilbourn & Latta had any connection 
with or responsibility for them in any manner whatever. The above 


balances became overdue only a few months before the dissolution of 


the firm, and the only reason why they were not paid was because 
the holders preferred that they should not be paid, as each bore in- 
terest, and was abundantly secured. (Testimony of Bull, fol. 514, 515.) 

3d. During the entire period from the purchase of this property, 
in 1872, up to the dissolution of the firm of Kilbourn & Latta, Janu- 
ary Ist, 1877, there was no time when said firm did not have in their hands 
a balance of funds belonging to complainants over and above all pay- 
ments made on their account, and amounting generally to several 
thousand dollars. This balance was on the Ist day of January, 1875, 
over $5,000; on the Ist day of January, 1876, over $2,500, and on 
the Ist day of January, 1877, over $18,000. 

4th. No loan for the purpose of making payments was made on 
any of this property until October, 1876. Up to that time all pay- 
ments were made from cash remittances by complainants. At the 
time of making this loan the financial situation of the property was 
in round numbers, as follows: Original purchase price of joint prop- 
erty of Sunderland & Hillyer, $455,000; individual purchases by Sun- 
derland, $150,000; total, $585,000. Of this purchase price there was 
paid in cash at time of purchase $165,000 and there was remitted by 
ni, age for making payments, between October, 1872, and 
October, 1876, $303,000, making total amount of cash paid by com- 
plainan ts up to that date, $468,000. Under these circumstances, and 
upon the advice of defendants that a large amount of money would 
soon be needed to make payments, complainants authorized the bor- 
rowing of $50,000 on the property, and a loan of that amount was 
effected, secured by deed of trust on a single square (156). For 
making this loan complain unts were charge d commission at the reg- 
ular rates. The $50,000 went imme diately into the hands of the de- 
fendants, and out of it they shortly after appropriated to themselves 
$22,000, upon pretext of the charge for care and management. 

5th. At the time of the dissolution of the firm, as above stated, 
they had in their hands belonging to complainants an unexpended 
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balance of over $18,000. Notice of the dissolution was conveyed to 
complainants in a letter from defendant Latta (in evidence), in which 
he says that he, Latta, will continue to attend to the business of com- 
plainants. T he $18,000, however, was turned over to the new firm 
of Kilbourn & Olmstead, as they now say, upon an understanding 
between themselves and Latta that it should be disbursed by them 
on account of complainants from time to time as needed. ‘The exist- 
ence of this balance or of any balance in their favor was carefully 
concealed from the complainants. Kilbourn & Olmstead, as shown 
by their account rendered the last of June, 1878, did during the year 
1877 and first half of 1878, from time to time disburse portions of this 
$18,000 on account of complainants, but at the latter date (July 1, 
1878 ) there was still in their hands an unexpended balance of over 
$2,500. As shown by their account the balance of this fund in their 
hands in April, 1877, was over $10,000, and in July over $7,000. 
During this same period, from the Ist of January, 1877, to Ist of 
July, 1878, complainants, knowing nothing of this balance in the 
hands of Kilbourn & Olmste: ad, and on the representation of defend- 
ant Latta that it was necessary to meet payments, remitted to said 
Latta in cash the sum of $18,700. They also, upon his representa- 
tion that more money was needed, authorized him to make, and 
he did make, a loan of $35,000, secured on property of complainants 
worth four times the amount. During this period, Latta also had 
in his hands funds belonging to complainants, the balance shown 
in his account rendered in July, 1875, being over $5,000. 

About the above facts there cannot be, and there is not, any dis- 
pute. They are not only incontestably proven, but they are, in fact, 
no longer controverted by the defendants themselves. This will suf- 
ficiently appear by the following extracts from the cross-examination 
of defendant Olmstead. (See Appendix, p. 5, q. 6638 to q. 671; and 
p. 6, from q. 679 to q. 684; and from q. 688, p. 6, to q. 726. p. 8; 
867, p. 8. See also testimony of Kilbourn, fol. 857, where he ad- 
mits that no obligations were overdue before July, 1876; and 
also fol. 862, where he is questioned and gives no facts showing an 
injury of credit.) 

Certainly these extracts are sufficient to convince the court of the 
correctness of the statement of facts in the five preceding proposi- 
tions. These factsneed no commentary. Their mere statement is 
a conclusive refutation of every allegation and every suggestion of 
the defendants in their answers on this subject. They never in any 

ray supported the credit of the complainants. The credit of complain- 
ants needed no support. They never executed or indorsed any note 
or obligation of any character for complainants. They. were never 
harassed or annoyed by any creditors of complainants. There were 
no overdue obligations of complainants except of trifling amount, 
and these by the consent and preference of the obligee. No credi- 
tors ever looked to them or gave them any consideration in respect 
to the obligations of complainants. ‘They never did or suffered any 
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of the things in this respect which they alleged themselves to have 


done and suffered. 
On the contrary, the complainants, during all these years, when the 


pressure of the panic was most severe, without making any sales of 


this property, from their own outside resources met t and discharged 

all their obligations with a promptness for which, in those times, it 
would be hard to find a parallel. Not only this, but during all this 
depressing period the defendants, who, as they say, were themselves 
speculators, had in their hands and kept in their own general bank 
account, subject to their own check, from three to eighteen thousand 
dollars of money belonging to the complainants. This money they 
used themselves to meet their own obligations, and they used it, too, 
in such manner that at least between October, 1876, and May, 1877, 
they could not, had it been needed by the complainants, have re- 
placed it to their credit. (See Appe ndix, p. 9, q. 9385; and _ also testi- 
mony of Kilbourn, fols. 865-864.) 

Not only are these charges utterly devoid of truth, but they are so 
palpably and impudentiy false as to force the conclusion that a 
the time they were made and sworn to the defendants deliberately 
intended to state and verify a falsehood. Mr. Olmstead when con- 
fronted with the facts and pressed for an explanation could only 
refer to two circumstances as the basis of this allegation: Ist. A re- 
fusal by one Young, in the fall of 1873, at the time when the banks 
of Washington by agreement suspended payment for a few days, to 
accept a certified check upon a solvent bank in payment of his de- 
mand; and 2d. Annoyance to the firm by the presentation for pay- 
ment in June, 1876, by one Muller, of a note for $11,000, not signed 
by any member of the firm and secured upon property of the value 
of more than $75,000. In reference to this note Mr. Muller, called 
as a witness in rebuttal; flatly contradicts every material statement 
made by Olmstead. ( Plaintiff’s rebuttal, fols. 1688-1689.) Such 
pueril excuses as these are nothing else than a confession of the 
solute groundlessness of these charges. 

I conclude this point with a single reflection: The defendants be- 
ing clearly convicted of having sworn falsely in reference to this 
matter, what credit should attach to their sworn statements as to 
other transactions in respect to which there is a conflict of evidence? 


SD—REDUCTION OF ASSESSMENTS FOR GENERAL TAXES. 


Not much prominence is given to this item in the answers. Mr. 
Olmstead in his testimony, however, attempts to magnify the service 
into something important. His claim is that after each of the several 
assessments he went before the board of equalization and obtained a 
reduction in the value of the property below that originally fixed by 


the assessor; that this involved much time and labor and was of 


great benefit to the complainants. The labor, as he states, consisted 
in appearing before the board and making an oral representation as 
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to the value of the property. He does not claim to have prepared or 
used any written evidence or to have produced any other witnesses 
than himself. When it is considered that this is wholly unim- 
proved property, that its value was controlled solely by its loc ation, 
that it consisted for the most part of whole squares or large blocks of 
contiguous lots, that it was situated in the midst of a large area of 
unimproved property assessed at the same time, that the board itself 
had therefore little else to do than to conform and harmonize 
these valuations in accordance with a general plan of valuation 
applicable to the whole District, it is difficult to see when there was 
opportunity for the rendition of any considerable services by defend- 
ants in connection with the fixing of these valuations. * (See testi- 
mony of W. H. Clagett, fols. 1604—- 1605.) 

There is no obvious reason why a man familiar with the property 
of complainants and its surroundings, and with the city p laa before 
him, should not in one half-day make every explanation and _ pre- 
sent to the board « every consideration legitimately affecting its assess- 
able value. Upon this, as upon other points relating to their alleged 
services, the defendants prefer to deal in wholesale statements, and 
decline to enter into details and specifications. (See Appendix, p. 2, 
q. 498 to q. 508, p. 3.) 

To meet these sweeping declarations, and to take the investigation 
out of the domain of glittering generalities and bring it down to a 


basis of actual fact, the complain ints employed an expert to make 


from the books in the assessor’s office a table, which they introduced 
in evidence, showing, in reference to each parcel of property owned 
by them, the original assessment made by the assessor, and the 
reductions from its valuations made by the appeal board, and cover- 
ing all the period from June, 1572, to January Ist, 1877. From this 
table it appears that for this entire period the difference in amount 
of tax computed on the basis of the original assessment and that 
fixed upon revision by the board of appeals upon all of said prop- 
erty was $2,894.26. (kx. G. M. k. No. 1, and testimony of Kessler, 
fol. 1583.) Mr. Olmstead testifies that the work performed by the 
firm in procuring a reduction of this general tax was similar to that 
performed by himself under a special contract with complainants in 
procuring a reduction of special improvement taxes, according to 
which contract he was to receive, and did receive, ten per cent. on 
the amount of reduction. Accepting this as a basis (the fact being, 
however, that the labor of revising a special improvement tax Is 
much greater than that in procuring reduction of a general tax), 
(see testimony of W. H. Clagett, fol. 1626), the value of the service 
performed by the firm of Kilbourn & Latta in this respect was $289. 
Nor, independently of what Mr. Olmstead says, is there any reason 
to doubt that complainants could have contracted beforehand with 
persons competent to attend to the business of procuring this reduc- 
tion upon a basis of ten per cent. as compensation. But even this 
trifling amount defendants had no right to charge to complainants. 
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It is a kind of service which brokers having in their hands property 
for sale perform ordinarily, if not universally, without charge. 
(Testimony of Fisher and Warner above cited.) 

How little importance the defendants themselves attached to this 
item of alleged service is shown in the fact that defendant Latta 
charged for “care and man: igement” at precisely the same rate for 
the year 1877 and first half of 1878 which had been previously 
charged by the firm, and yet during this latter period there was no 
new assessment, and so far as appears Latta never went to the tax 
office. 


4TH—SPECIAL IMPROVEMENT AND SEWER TAXES. 


These items can be disposed of very summarily. Complainants 
never paid any sewer tax nor did defendants ever do any act in 
respect to such tax, either by way of revision or otherwise. (See 
Appendix, p. 3, q. 520, 521.) Congress (in 1874 or 1875, I think) 
repealed the entire tax. Olmstead’s claim of service in this respect 
for complainants is that the firm favored the repeal and worked for 
it because they considered the tax as an outrage. The testimony of 
W.H. Clagett (fol. 1626) makes it very doubtful whether the firm 
was not on the other side. At any rate the discovery by the firm of 
the outrageous character of the tax came very late, for in September, 
1873, they wrote to Sunderland advising its payment in full. (Ex. 
H. K., No. 1, fols. 919-920.) Prior to July, 1878, only a very small 
portion of the special improvement taxes assessed against complain- 
ants’ property were paid, and these were paid without revision. The 
tax was generally supposed to be illegal until the action of Congress in 
1878 providing for revision and pay yment. In July, 1878, complain- 
ants made a special written contract with J. F. Olmstead, individ- 
ually, to attend to the revisions of these taxes, for which he was to 
be allowed ten per cent. on the amount of reduction obtained. At 
the time of making this contract defendants Kilbourn and Olmstead 
owed to the complainants an admitted indebtedness of about $2,700, 
which they were unable to pay, and the purpose of the agreement 
was to permit Olmstead to work out this indebtedness. Under this 
contract Olmstead obtained a revision of the special improvement 
taxes, paid and unpaid, and received therefor the stipulated compen- 
sation of ten per cent. on amount of reduction. No ingenuity can 
suggest a decent pretext for including in a charge of “care and man- 
agement” by the firm of Kilbourn & Latta between 1872 and 1877, 
services which were not rendered until after July, 1878, and then 
rendered under a special contract and paid for by the complainants. 
On cross-examination, Olmstead is compelled, in fact, to abandon 
this absurd claim. (Appendix, p. 9, q. 912 to 914.) 
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5TH—PROTECTION OF PROPERTY FROM THIEVES AND TRESPASSERS. 


I would not mention a charge upon its face so frivolous as this, 

were it not that Mr. Olmstead has persisted through several pages of 

| testimony ( defendant’s testimony, not in appendix ) in attempting 

hye to dignify it as an important service included in the charge for care 

and management. The property was wholly unimproved and 

needed no protection. There was nothing to steal. There was 

| nothing to be injured by a trespasser. Mr. “Olmstead, after a great 

deal of rambling talk about the turbulence of the times and the dis- 

{ honesty of street contractors, was only able, after the fullest oppor- 

tunity, to specify one single act of service in this respect performed 

by the firm, to wit: Ths at in 1873 a portion of the sidewalk on one 

/ side of square 93 was taken up and removed to the depot for mate- 

rials of the Board of Public Works, and that he, ascertaining this, 

made a memorandum of the facts and the amount taken, by virtue 

of which memorandum he, in 1878, was enabled, acting under his 

i special contract with complainants, to reap a drawback of several 

i hundred dollars for complainants, upon which he received his ten 

\ per cent. The service consisted in writing this memorandum ; and 

r even this was not used for the benefit of complainants until 1878, 

4 and then only upon payment to Olmstead of a special compensation. 

Warner, a broker, witness for defendants, says he knows of no 

services which could be rendered for the protection of unimproved 
property. ( Fols. 941-942.) 

Fisher says the same. (Fol. 1639.) 

I presume the defendants’ counsel will not insist that any attention 

should be paid to this item. 


a oe 


6TH—WRITING UP WASHINGTON REAL ESTATE IN THE NEWSPAPERS. 


Mr. Olmstead, in his testimony, with apparent seriousness, insists 
upon this as a service to complainants, and a proper element in the 
charges for “care and management.” He does not claim that any- 
thing was ever written specially about the property of complainants. 

It was a generous, self-sacrificing effort in hehalf of all the real es- 
tate owners of the city. I submit that the charge should have been 

a general one against all these owners and not against the complain- 
ants particularly. J fear they were not very effective writers, for 

with all their efforts they were unable, onlin to their own state- 
ment, during all the period up to 1875, to create a single ripple in the 
real estate market. My only apology to the court for noticing such 
trash as this, is that defendant Olmstead, with apparent earnestness, 
contends that this was a service to the complainants for which they 
were liable to pay the defendants. (See appendix, p.6, q. 683 to 687.) 

The above specifications embrace every species of service claimed 

or suggested by defendants asa justification of their charge of $30,- 
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000 for care and managament. I have considered them separately, 
and perhaps at unnecessary length, because I desired that the precise 
character and extent of each should be seen and apprehended dis- 
tinctly. I was unwilling that the real facts should be buried under 
such vague phrases as “treated the property as our own,” “ great 
and constant labor,” “heavy responsibility,” “sacrifice of business 
and credit,” and other similar sweeping, and in the mouths of these 
defendants, meaningless expressions. There is no room for doubt as to 
the result of this examination. The charge for care and manage- 
ment is absolutely without foundation. It is a mere fancy charge. 
Outside of the mere clerical labor of receiving and disbursing 
money, and keeping accounts of the same, their pretended services 
are either wholly imaginary or too trivial for serious consideration. 
Moreover, these services, real and pretended, were all of the charac- 
ter ordinarily performed without charge by brokers, having in their 
hands property for sale, and their value was vastly overbalanced by 
the advantage to defendants of having the larger amount of prop- 
erty in their hands for sale, and of having their bank account through 
all the five years supported by the large cash remittances from com- 
plainants, constantly. in excess of the disbursements made on their 
account. 

When the court by an examination of the evidence shall have 
satisfied itself of the correctness of theseconclusions as to the actual 
nature and extent of the services rendered by defendants, as a basis 
for the charges of care and management, it will have little difficulty 
in disposing of another question in respect to which there is a con- 
flict of testimony, namely: 


FOURTH—WAS THERE ANY, AND IF SO, WHAT EXPRESS AGREEMENT BE- 
TWEEN PLAINTIFFS AND DEFENDANTS IN REFERENCE TO THIS SUBJECT? 


The complainants say that from the time this property was put 
into the hands of the firm for sale there was an understanding and 
implied agreement that the defendants should perform the services 
which they did perform, without other charge than the regular 
commissions on sales that might be made or on loans that might 
be effected by defendants, and that in the early part of 1875, prior 
to which time nothing had ever beer said upon the subject, there 
was a conversation on the subject in which this was expressly agreed 
to by defendants. 

In their answers upon this point there is a serious disagreement 
between the defendants themselves. Latta in his answer says: 

Complainant Hillyer in the fall of 1878 inquired of the said firm of Kilbourn & 
Latta what their charge would be for caring for, managing and preserving said 
property, taking care of general and special taxes, interest and deferred purchase 
money, and this defendant informed him that the charge of the firm seal be one 
per centum per annum on the cost of said property so long as it was so left to be 


cared for, managed and preserved, to which said Hillyer for said complainants 
agreed and consented : 


Pry 
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And again: 


That said services were rendered at the request of said complainants with the 
agreement and understanding that said firm of Kilbourn & Latta should be paid 
therefor one per centum per annum so long as they had the care and manage- 
ment of said property for said complainants, which said rate Is a very low and 
Inadequate compensation for the services of said Kilbourn X Latta in the 
premises. 

Kilbourn and Olmstead in their answer do not claim that there 
was any agreement. ‘They say: 

They allege the truth to be that after Mr. Hillyer returned from Europe the 
question of compensation to the said firm for the care and management of the 
said property was discussed; the firm insisted that for the care and management of 
the said property and for the services which they had already rendered from the be- 
ginning of the transactions for the said complainants, the firm should be allowed 
at the rate of one per cent. per annum upon the purchase price of the property ; 
the said complainant Hillver expressed it as his opinion that one per centum per 
annum was too much, but these defendants think that the said Hillver at the time 
suggested that perhaps three-quarters of one per cent. would not be unreasonable, 
and there the negotiations and conversations touching the subject of compensa- 
tion ended, and nothing further was ever said between the parties upon the sub- 
ject, so far as these defendants know or are informed and believe. 

There is no way of reconciling these allegations. Latta (his answer 
having originally been filed, it will be remembered, in the United 
State Circuit Court for Indiana ) avers distinetly that there was an 
absolute contract to pay one per cent. per annum. Kilbourn and 
Olmstead say, just as distinctly, that there was no such contract nor 
any contract whatever. Olmstead, when examined as a witness, 
states repeatedly that there was no agreement. (Appendix, p. 1, q. 
64—5, p. 2, q. 490, and p. 9, gq. V1 to 923.) Nor is it possible to sup- 
pose that this difference in statement is the result of any mistake or 
ignorance of either of the parties. It 1s incredible that Latta should 
have supposed an agreement to exist when in fact none had been 
made. Itis incredible that he should have known of an agreement 
and not have communicated this knowledge to his partners. It 1s 
equally incredible that Kilbourn and Olmstead should have been 
told by Latta that an agreement had been made, and have subse- 
quently forgotten the fact. The statement of Mr. Olmstead that the 
partners consulted and agreed between themselves as to the amount 
which should be charged, and that to aid them in coming to a con- 
clusion they inquired of Mr. Mattingly as to the fees allowed to 
administrators 1s too circumstantial and definite to permit any sup- 
position of mistake or forgetfulness In respect to the existence of an 
agreement. The only open question is as to which,if either of them, 
has told the truth. They may all have testificd falsely, but they 
cannot all have testified truly or honestly. 

And first, as to Latta’s statement, it 1s easy to demonstrate its 
falsity, independently of the contradiction of his co-defendants. He 
says the express agreement was for the payment annually of one 
per cent. on the purchase price of the property. He says this pur- 
chase price was over $600,000. Why, then, did they charge only 
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$5,000 per annum when they were entitled by contract to over 
$6,000 per annum? From the time of the making of this alleged 
agreement, in the fall of 1873, up to the summer of 1878—as all the 
defendants testify—no word upon this subject was ever exchanged 
between either of the defendants with either of the plaintiffs. Why, 
then, not only without a request, but without any knowledge of 
complainants, were they relieved from the payment of more than 
$6,000 due by them to defendants on express contract? It was not 
for want of funds. At the time the charge was made by the firm, 
and the $22,000 taken, they had still in their hands, of money be- 
longing to comp Jainants, over $18,000. It was not in consideration 
of any supposed hardship in enforcing the bargain against com- 
plainants, for Latta says in his answer that $6,000, and Olmstead in 
his testimony that $5,000, per annum was a grossly inadequate com- 
pensation for the services rendered. Was it, then, an impulse of 
generosity or gratitude? No one who reads this record will 
accuse these defendants of any such romantic nonsense. ‘They were 
takers—not givers. Mr. Latta has attempted no explanation of this 
remarkable ‘abnegation of his contract rights. There is but one 
explanation to be given, aud that is that he had not, more than his 
partners, the faintest suspicion that any such contract ever existed. 

Again, if there was a special agreement for a fixed annual amount 
of compensation made as early as 1873, why was not an annual charge 
of this amount made against defendants? Every other expense in- 
curred on behalf of plaintiffs, even to telegrams sent and received, 
was, as the accounts show, charged with the utmost promptness. Not 
to make this charge, and demand and receive payment for it, was a 
violation of the most ordinary business principles. It was plainly 
for the interest of the defendants that this should be done. Had the 
complainants agreed, as alleged, they would not and could not have 
complained. Upon the theory of Kilbourn and Olmstead that this 
matter of compensation was still undetermined and under advise- 
ment by the firm, a more plausible excuse for delaying the entry and 
payment might be made. But upon the hypothesis of an express 
agreement, It 1s susceptible of no reasonal le e e mai soe 


Again, as has already been shown, during the first year and a half 


at least of the period covered by the charge, there was never anything 
said about the defendants caring for or managing this property. It 
was simply placed in their hands as brokers for sale, and beyond 
this nothing was said or done from which a request could be inferred 
or obligation implied in reference to “looking after,” “caring for” 
ol “managing ” it. JL insist thot it is must improbable that in the 

fall of 1873 Mr. Hill ver, himself owning less than one-fifth interest 
in the property, shoul d have undertaken to bind by agreement Sun- 
derland and himse If to the pavine nt of some S87. OOO f for alleged pr Qe 
vious services which had never even been the ahenel of conversation 
between the parties, and to the payment of $6,000 per annum for 
undefined services in the future. 
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To the above considerations add further the trifling character of 
the service actually rendered, as heretofore shown, in comparison 
with the alleged amount of agreed compensation, and the fact that 
their services were in character and extent the same as are usually 
performed without: charge by brokers having in their hands prop- 
erty for sale, and it does not seem to me necessary to refer to the 
clear and explicit denials of both the complainants to convince the 
court that the allegation of the defendant Latta as to this agreement 
is only another of those improbable fictions which he fabricates with 
so much facility and with so little regard to plausibility. 

Eliminating, then, from the discussion Latta and his pretended 
agreement, there is still a radical difference between the complainants 
and Kilbourn and Olmstead as to what was said on this subject. All 
agree that there was but one conversation, and that this was between 
Kilbourn and Latta on the one side,and Hillver alone on the other. It 
is not pretended that anything was ever said or written to or by Sun- 
derland upon the subject. The defendants locate this conversation 
with Hillyer in the fall of 1875. Hillyer says it occured in the early 
part of 1875. The date is not very material, but considering that the 
conversation was admittedly induced by the protracted failure of de- 
fendants to make any sales from which commissions could be realized, 
and the discouraging outlook for sales in the immediate future 
( Appendix, p. 1, q. 65), 1t is much more likely that it took place 
in 1875 than in the fail of 1873, immediately after the panic, 
when its far-reaching and disastrous consequences upon business 
and particularly its influence upon the real estate market were 
foreseen or even suspected by but very few. But the important 
thing is What was said and not the time at which it was said. 
Hillyer’s version of the origin and substance of the conversation 
is this: that seeing that this property had been in defendants’ 
hands for sale for several years without any sales having been 
made, or commissions realized, and that the defendants had, during 
this period, and were still being put to considerable trouble in at- 
tending to the receipt and disbursement of money, keeping accounts, 
eiving notices to plaintiffs of the needed remittances, &e., for which 
they had, as yet, received no compensation, and owing to the flatness 
of the real estate market with «| chance that a realization of commis 
sions from sales in the future n. vht be somewhat remote, he thought 
it best to have a distinct understanding on the subject, and with this 
view, In a conversation with Latta and Kilbourn, in which they 
were discussing the general prospect, mentioned the matter himself, 
and inquired whether under the circumstances they were willing 


or desired to continue to attend to the business as theretofeve: that 
thereupon, Latta (and let us) s.v if he had not seen and atteaipted 
to improve this opportunit would not have been himselt ) stated ‘ 


that the services rendered +) ‘he firm had been very onerous, and 
in the future would be much more so (dwelling upon the efforts 
which they intended to make in creating a market for the property). 
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and that he thought they were entitled to extra compensation, and 
suggested an increased percentage on sales over and above regular 
commissions—that he, Hillyer, refused positively to accede to this or 
to consent to any extra allowance in any shape beyond regular com- 


missions on sales and loans, and stated that there were plenty of 


brokers who would be glad to have the property in their hands and 
attend to the business on those terms. After some—not very much 
—talk,both Kilbourn and Latta agreed to retain the property, attend 
to the business, and to make no charge therefor beyond commission 
on sales and loans at regular rates; that he never said or heard any- 
thing more about the maiter until the presentation of the accounts 
in the summer of 1878. 

The version of Kilbourn and Olmstead in their answer differs from 
that of Hillyer in three points. They say, first, that Latta insisted 
throughout on one per cent. on the purchase price Ss. second, that they 
think Hillyer suggested that ? of one per cent. “would be a round 
charge”; third, that no conclusion was arrived at, and that there was 
a controversy as to amount, which was left open for future determ1- 
nation. But when examined as witnesses each of them admits that 
he did not himself hear Mr. Hillyer say anything about ? of one per 
cent. or make any suggestion as to amount of compensation 1n any 
form. (Testimony of Olmstead, fols. 1021, 1289. Testimony of Kil- 
bourn, fols. 819, 820.) Kilbourn there says that so far as he himself 
heard the conversation Hillyer insisted that there should be no com- 
pensation beyond commissions. 

The statement in their answer upon this point was, as they say, 
based not upon anything they heard, but upon what Latta told them 
had been said. I shall not further discuss the value of information 
obtained from this source, but content myself with a brief mention of 
certain circumstances which tend strongly to corroborate the state- 
ment of Hillyer and to discredit that of Olmstead and Kilbourn. 

1. The subsequent conduct of complainants was entirely consist- 
ent with the truth of Hillyer’s statement. If, as he says, the result of 
the conversation was a definite understanding, then it was natural 
that plaintiffs should say nothing more about it themselves nor expect 
anything further to be said about it by defendants. If, however, the 
conversation resulted in an unsettled controversy under a claim of 
defendants to over $6,000 per vear of extra compensation, it is diffi- 
cult to believe that the plaintiffs would have remained silent them- 
selves or permitted the defendants to remain sileiit for a period of 
nearly five years thereafter, and until the whole amount of the claim 
should have aggregated over $36,000. 

2. The subsequent conduct of defendants, if honest men, is entirely 
inconsistent with the theory of an unsettled controversy. 

a. The claim being of a right to annual compensation, they per- 
mitted more than three years to pass by before even making an entry 
in their books in respect to it. During nearly this entire period Mr. 
Hillyer was residing and had a law office in Washington. The 
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proper and. natural time for entering the charge and requiring pay- 
ment was at the close of each year. If the amount was in dispute it 
should have been settled. his long-continued silence and inaction 
is a most unnatural sequence of an inconclusive discussion as to the 
amount of an annual compensation for services. 

6. If there had, in fact, been a conversation between plaintiffs and 
defendants on the subject of compensation which developed a dis- 
agreement between them, and closed without any definite conclusion 
having been reached, it is scarcely credible that defendants, on the 
hypothesis that they were honest, would, as they say they did in De- 
cember, 1576, agree between themselves as to the amount of the 
charges, and abstract this amount from the funds of the plaintiffs 
without any consultation or attempt at consultation with plaintiffs 
or either of them. 

c. Upon the same assumption it is still harder to reconcile either 
with honesty of intention or with that decent respect for appear- 
ances Which even dishonest men usually seek to preserve, that, hav- 
ing thus ex parte decided the controversy and charged and collected 
this sum of $22,000, they should not only have failed to notify the 
complainants of their action, but should, as they did for more than 
a year and a half, have studiously concealed the fact from them, and 
have only disclosed it when concealment was no longer possible. 

d. Inthe latter part of 1877 the defendants quarreled among them- 
selves. Latta sued Kilbourn and Olmstead, and Kilbourn and Olm- 
stead sued Latta, each side charging the other with fraud. In Latta’s 
complaint were also allegations tending to show injuries done or 
threatened by Kilbourn and Olmstead to the interest of Sunderland 
and Hillyer. Under these circumstances Latta wrote to,complainants 
requesting authority to act as their sole agent respecting their 
(plaintiffs’) property. On the 6th of December Hillyer, in reply, 
wrote to Latta a letter, a copy of which, together with Latta’s answer 
to the same, 1s in evidence. (See exhibits M and N, fols. 749, 752.) 
In his letter Hillver among other things says: 

With reference to your request for written authority as our agent, I am some- 
what ata loss what to say. If by this is meant authority to commence or con- 
tinue litigation with Kilbourn & Olmstead, then, for the reasons above stated, 


deeming the litigation unnecessary, | prefer not to authorize it. If it be for the 
general management of our business, | presume no further authority is necessary. 
In fact I am a little confused as to the precise standing of this agency at present. 


In 1875, at the suggestion of Sunderland, I made an arrangement with the then firm of 
Kilbourn & Latta to manage the property standing in your name as trustee substan- 
tially as follows : They were to have a general oversight of the property and look after 
OUT interests. For small niatters, such as paym nt of taxes. inte rest, street assessments, 
c&c., they were not to make any charge, but for sales and negotiations of loans, &e., they 
were to receive the regular CONLINISSIONS. No other EVpPress arrangement has ever been 
made to my knowledge. 

Then, after stating certain reasons for supposing that Kilbourn & 
Olmstead, notwithstanding the dissolution, were still interested in 
plaintiffs’ business, he adds: 

This did not surprise me, for I could well understand that under the original 


arrangement it would be an object to them to retain the opportunity to make 
sales and realize the commissions. 
* 
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W hile under our arrangement we were at liberty to withdraw this business from 
the firm of Kilbourn & Latta, still there are some equities aris ing from the atten- 
tion which has been given to it which I recognize, and which, without some 
reason, [ do not wish to attempi to distribute arbitrarily between the members of 


the tirm. 

Latta, in his answer, written a few days afterwards, which is quite 
lengthy and shows that he had car-fuily read and considered the 
letter of Hillyer, makes no mention or +!) ion to the paragraphs above 
quoted or to thre uy subj et-matter. Beat mind that these letters were 
vritten in December, 1877, seven moti + before either of these com- 
plainanis knew or suspected that any charge for care and manage- 
ment had been made or was 9 ge rs Mr. Llillver’s letter 
shows on its face that the recital of the terms of the arrangement 
made in 1875 was not because of any supposed question as to the 
fact or any doubt that the correctness of the statement would be 
recognized by Mr. Latta. The onl. purpose of the recital was to 
explain the grounds upon which he refused to accede to Mr. Latta’s 
request for authority to act as sole agent for the plaintiffs. Yet, 
although made thus incidentally as a premise for a conclusion on 
another subject, the recital is so clear and distinct that it 1s impos- 
sible it should either have been unnoticed or misunderstood. 

What explanation, then, can be made of Latta’s answer? If Hill- 
yer’s statement was incorrect, it certainly called for an instantaneous 
and explicit denial. Silence under the circumstances was either an 
admission or a fraud; in fact, it was both. One reason, perhaps, why 
it was not denied was because Latta knew it was true. With him, 
however, this would have had little weight. The principal reason 
was that he knew that a denial would lead at once to a controversy, 
to an investigation and discovery of the large amount already taken 
under this pretext, and thereby to the immediate withdrawal from 
defendants of the property and business of plaintiffs, cutting off all 
chance for future gains, legitimate or illegitimate. . I say these 
were his motives, because no other, at least no better ones, can be 
suggested. If his present assertions are true, then in this letter he 
was guilty of a suppressio vert no less immoral and no less injurious 

plaintiffs than would have been an express declaration of that 
which he knew to be untrue. 

Fifth. Mr. Latta, in his answer, closes his reference to the taking 
of the $22,000 by the firm of Kilbourn & Latta in June, 1876. with 
the following averment: 

This defendant avers that he never received any part of the amount so charged 
and applied; that one-half of it was credited to and received by said Hallet Kil- 
bourn, and the other half thereof was credited to and received by said John F. 
Olmstead ; that both of said complainants saw said entry on the | ooks of Kilbourn 


& Latta before the 15th of June, 1878. and well knew that this defendant received 
no part of said sum of money. 
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In his deposition (fol. 284) Mr. Latta also says: 

Question. When and how were the charges entered by the firm of Kilbourn & 
Latta, or the firm of Kilbourn & Olmstead, for the caring ef the property ? 

Answer. In December, after we had agreed upon the dissolution and agreed 
upon this charge to Sunderland and Hillyer, the charge was entered up by Mr. 
Olmstead on the books of Kilbourn. & Latta, for the care and management of their 
property in accordance with our agreement, one-half of it being credited to Olm- 
stead and one-half to Kiibourn, J receiving no benefit from the charge whatever. 
That charge the complainants saw and examined on the books of Kilbourn & 
Olmstead on or before the 15th day of June. 1878, and they saw that I received no 
part of this charge. 

On reading this I am tempted to think that after all there is, lin- 
gering somewhere about the spiritual nature of Latta, a remnant of 
conscience. Not that I have any idea that what he states is true. 
Doubtless he did receive his share of the plunder. But the fact 
that he denies it evinces some appreciation in him of the real char- 
acter of the transaction, and is so far commendable. But, however 
good as a confession, as a defense it 1s marvelously absurd. If he 
did not himself take this money, he authorized and aided Kilbourn 


-and Olmstead to take it, and his responsibility to the plaintiffs ts 


neither less nor different. 

Olmstead testifies positively that he did receive his full share, and 
that he received it at the time and in money. (Cross-examination, 
q. 895.) Kilbournsaysthesame. (Cross-examination,q.432.) What 
sarthly reason can he or any one else suggest for his failing or refus- 
ing to receive it? According to his present statement, this and 
considerably more was due by express contract. It had, as he says, 
been doubly and trebly earned by years of toil, anxiety, and sacri- 
fice of business and credit in advancing the interests of plaintiffs. 
If half what he says in this respect is true, an angel need not have 
blushed to receive a reward so well merited. Whoever believes that 
Latta would vield a dollar or a penny of what was so due him will 
believe that a camel can pass through the eye of a needle. He did 
receive his share of the money, and his dental of it only betrays a 
consciousness of his inability to support by proof the false justifi- 


sation to which he had previously sworn. 


I am anxious to see how this twice solemnly asseverated statement 
of Latta will be treated by defendants’ counsel.. The counsel for Kil- 
bourn and Olmstead will, of course, pronounce it a falsehood. They 
will therefore accept the inevitable consequence and decline to ask 
the court to attach any weight to any of the sworn assertions of Latta 
in relation to the other contested facts in the case. Perhaps they 
will not consider this much of a sacrifice. The position of Latta’s 
counsel will be more difficult. ile must not only disclaim any aid 


for his defense from the testimony of his eo-detendants who have 


thus directly impeached the veracity of his client, but he must take 
upon himself the task, to which in my judgment no ability will be 
found adequate, of explaining why his chent should have refused to 
accept his share in a large sum of moncy, doubly earned, and due him, 
as he says, by express contract. 
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Sixth. All that has been said on this subject apphes equally to the 
charge made by Latta for the year 1877 and first half of 1578 as to that 
made by the firm for previous years. But there is one feature which 
renders the making of this charge by Latta alone peculiarly absurd. 
He had no authority to act as the agent of plaintiffs, except as a 
member ef the firm of Kilbourn & Latta. Kilbourn & Olmstead 
made no charge for this period. Yet, as Olmstead testifies, they 
were, and considered themselves just as much or a little more entitled 
to manage complainants’ business as Latta, and in fact did nearly as 
much about it as he did. (Appendix, p. 8, gq. 727 to q. 730 and q. 
867.) In November and December, 1877, Latta, in several letters 
written to one or the other of complainants, asks for authority to act 
as their agent, and says that Kilbourn and Olmstead deny it, and as- 
serts that he has no e xpress authority. (See exhibits T. S. No. 15, 
No. 14, No. 20, fols. 735, 736, 742.) This authority, for the reasons 
stated in Mr. Hillyer's letter ¢ of December 6, 1877 (exhibit M, fol. 752 
was refused. During this period he spent most of his time in Ind1- 
ana, to which State he in 1877 removed his residence. What he did 
as to plaintiffs’ business is fully explained by Mr. Hillyer (fols. 650- 
654, inclusive), and the facts there stated are not contradicted. His 
interference in the two or three matters where he did interfere was a 
positive injury to the complainants. 


IT. 
FRAUDS IN PURCHASES. 


Che general facts relating to these purchases as stated by the plain- 
tiffs are as follows: In the spring of 1872 the complainants and 
William M. Stewart determined to invest a considerable amount of 
money in unimproved real estate in the northwestern quarter of the 
city of Washington. They consulted the defendants, a firm of real 
estate brokers then doing business under the style of Kilbourn & 
Latta, and employed them as brokers to take charge of the business 
of negotiating and making the proposed purchases, for which services 
they were to recelve commissions at the regular rates. Pursuant to 
this arrangement, in the months of May and June, 1872, property 
to the amount of $570,000 was purchased, consisting of unimproved 
lots in the northwestern part of the city. The negotiations for these 
purchases were conducted entirely by defendants, except that in a 
single instance and fora special reason Col. J. G. Berrett acted in 
conjunction with them. The plaintiffs never had any communica- 
tions in respect to these purchases with the sellers, nor, with the 
single exception above mentioned, with any one else than the defend- 
ants. (Testimony of Olmstead.) At the suggestion of defendants 
they carefully abstained from so doing. They trusted the defendants 
as their agents to act, as by this relation they were bound to act, 
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entirely in their interest. The plaintiffs made no purchases to which 
they were not advised by defendants, and until the limit of their 
proposed investment was reached they rarely, if ever, declined to 
authorize a purchase recommended by defendants. Having little 
expericnee in such matters themselves, and taking no other counsel, 
they very naturally trusted to the ex perience and reputed ability of 
the agents whom they had selected. For many years after the com- 
pletion of these purchases they did not suspect, or have any reason 
to suspect, that this trust had been violated. 

In the spring of ISS] certain suspicious circumstances first came 
to their knowledge, Which led them to investigate. The iInvestiga- 
tion disclosed that in several of these purchase transactions the defend- 
ants had misrepresented to plaintiffs the real purchase price at which 
the property was obtained, and thus procured plaintiffs to pay as the 
purchase price a much larger sum, themselves retaining the differ- 
ence, and thus realizing large profits over and above the commissions. 
Soon after this discovery this suit was commenced, its purpose being 
to recover from defendants the illegitimate profits so obtained by 
them,.in addition to the amount wrongfully taken for care and 
management, for which suit had previously been commenced. 

The defense isin substance a denial of the defendants’ agency and 
of the existence of any fiduciary relation whatever between them 
and plaintiffs in respect to these purchases. The defendants do not 
deny making the profits out of these several transactions, as charged 
in the bill, but they justify 1t as a legitimate business operation, in 
which they, as vendors, or agents of vendors, occupied towards plain- 
tiffs as purchasers, an antagonistic instead of a confidential position. 
The primary issue is, therefore, upon the relation existing between 
the parties. ‘The question is one of fact, and the burden of proof is 
upon the complainants. 

There is no presumption arising from the general character of the 
transactions in favor of either theory. ‘The defendants were, by pro- 
fession and practice, brokers for purchase as well as for sale. Their 
employinent by plaintiffs as their agents, to make these purchases, 
would have been an ordinary business transaction, as it would also 
have been for them to have acted in hostility to the plaintiffs as 
agents for the vendors. 

The oaths of the parties, both in their pleadings and their testi- 
mony,are upon this main fact directly opposed. Both the complain- 
ants assert the existence of this agency of their personal knowledge, 
and in positiveand unqualified terms. Each of the three defendants 
asserts the contrary, with equal distinctness and emphasis. I shall 
defer whatever | may have to say as to the intrinsic relative value 
of these sworn statements until, by an examination of the evidence, 
the basis shall have been laid for a more correct estimate. 

The strongest corroboration of the plaintiffs will be found in an 
examination in detail of the circumstances attending each of the 
transactions embraced in the complaint. But, before taking them 
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up separately for consideration, I desire to call attention to some 
points in the evidence having a general bearing upon all of the 
transactions: 


GENERAL AGENCY. 


First. Wm. M. Stewart, then as now U.S. Senator from Nevada, 
was at the time these purchases were made interested in them with 
plaintiffs to the extent of one-fourth. Subsequently, but in the same 
year, by agreement between him and Sunderland, the latter took 
these purchases off his hands, assuming all his obligations and suc- 
ceeding to all his rights. Since then he has had no connection with 
plaintiffs in respect to this property, and has not, as he testifies, any 
interest in the event of this suit, nor in the subject-matter of the 
complaint. In his deposition his statements in reference to their 
agency are explicitand positive. He says defendants were the agents 
of plaintiffs in making these purchases; that plaintiffs had no other 
agents: that they relied upon defendants, and were guided almost 
exclusively by their advice; that while the purchases were being 
negotiated, he had frequent conversations with defendants, and that 
he never knew, heard, or suspected that they had, beyond their com- 
missions, any interest themselves in any of these transactions, but 
supposed them in every instance to be acting as brokers for the 
plaintiffs, and solely in their interest. 

Of the six persons having direct personal knowledge as to the 
relations of the parties in these transactions, Mr. Stewart alone is 
disinterested. A few years ago he would have been the only one 
qualified to speak of them as a witness. I know of no reason why 
his clear, unqualified statement should not now be accepted as con- 
clusive in respect to this question of agency. 

Second. John Bull was at the time of these transactions and for 
four years afterwards the bookkeeper and cashier for Kilbourn & 
Latta. Upon examination by plaintiffs he testified as follows (fols 
505, 506, 507): 


Q. What did you know of the relations between the firm of Kilbourn & Latta 
and Sunderland, Hillyer and Stewart in the making of these purchases? 

A. I never had any cognizance whatever of the negotiations for the purchase of 
this property at the time the purchase was agreed unon between the seller and 
this tirm of brokers. I never was cognizant of these transactions. The first I 
knew of these transactions was when they came to be entered on the books. The 
firm of Sunderland, Hillver & Co.—either one member or the other of it—fur- 
nished the money as it was required, and generally the payments were made out 
of their money that they furnished. They were in frequent communication with 
the firm. I used to see them often having conferences with the several members 
of the firm. The relations between them seemed to be very confidential. They 
paid in money to the firm generally when it was called for and did not take any 
account or cognizance of its disbursement at the time. I don’t know that I know 
anything further about the relations existing between Sunderland, Hillyer & Co. 
and the firm of Kilbourn « Latta. 

Q. Do you know whether Kilbourn & Latta were the brokers of Sunderland, 
Hillyer & Co. or not ? 
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Mr. Totten. I object to the question, because it calls for a legal opinion, whether 


they acted as such or not. 
A. Well, I suppose that they were the brokers of Sunderland and Hillyer. 


Q. State your reasons for so supposing. 

A. Nothing except from a general knowledge of their business. Money was 
put into the hands of this firm and they were directed to buy property, and they 
went on and did buy property. I have always understood from the firm that the 
commissions would be paid by the sellers of the property, but when the sellers 
were unwilling to pay a commission then the firm of Sunderland, Hillver & Co. 


were to pay the commissions. 
Q. Did you ever know of the firm selling any property to Sunderland, Hillyer 


and Stewart; did you at the time ? 

A. No. 

I do not claim that this testimony is of itself sufficient to establish 
the fact of ayency. The witness says that he supposed defendants 
were brokers for the plaintiffs, and gives good reasons for «o suppos- 
ing. But the principal force of the testimony 1s not im the assertion 
of this opinion nor in the reasons given for it. Its chief value con- 
sists in the improbability that the defendants’ theory of their rela- 
tions to the plaintiffs should be true, and yet that Mr. Bull should 
not have known or suspected its real character. ‘The defendants say 
that in all instances they acted openly as vendors or as representatives 
of vendors, and negotiated and bargained with the plaintiffs as or- 
dinary purchasers, with recognized adverse interests. If so, there was 
no oceasion for any concealment, much less for the practice of any 
deception in conducting the business. ‘There was no reason for 
mystery in such a transaction. Except the parties interested, Mr. 
Bull was closer to these transactions than any one. He was con- 
stantly in the office, witnessed the daily intercourse of the parties, 
made all the entries, kept the cash accounts, and usually himself 
made the deposits and drew out the money for the required pay- 
ments. While it was not essential that he should have been ac- 
quainted with all the details of this business, 1t seems inconceivable 
that he should not have known on which side of these important 
transactions his employers stood. He could only have been kept in 
ignorance by constant studied concealment. He could only have 
supposed he knew and been mistaken in the supposition by constant 
active deception. No honest motive can be suggested for either con- 
cealment or deception. That upon the fundamental point whether 
in these transactions the defendants were acting for the sellers or for 
the buyers, their confidential clerk should be kept in ignorance or 
led into mistake, can be only rationally accounted for in one way. 
The defendants were betraying the plaintiffs, and to do this success- 
fully it was necessary to deceive Mr. Bull. 

Third. The accounts themselves furnish strong internal evidence 
against the theory of defendants. The defendants assert that each 
of these purchases was a distinct transaction ; that plaintiffs came to 
their office as ordinary buyers, and bargained and contracted with 
them as sellers separately for each individual-parcel; that there was 
no general plan or arrangement contemplating a series of purchases, 
and no agreement or understanding connecting any one transaction 
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with any other, but that, as Mr. Olmstead testifies, each one might 
well have been the last. If this be so there was certainly no neces- 
sity, nor in fact any occasion, for a running account or for unsettled 
balances between the parties. Naturally each separate purchase 
would have been closed separately. ‘The purchase price having been 
fixed by agreement, the amount required by its terms would have 
been paid by plaintiffs upon the reception of the title deeds. It 
would have been unusual and contrary to ordinary business methods 
for them to have paid more or for the defendants to have received 
less. 

sut this business was in fact conducted ina very different manner. 
The account rendered by defendants (see exhibit A, fol. 581) shows 
that this course was not pursued in reference to any one of the nu- 
merous transactions. [rom a period shortly anterior to the first pur- 
chase down to the completion of the last there was never a time when 
there was not an unsettled balance to the credit of the plaintiffs. 
The plaintiffs never paid to the defendants the exact amount or 
anything very nearly corresponding to the exact amount due on 
any single purchase. They made their payments 1 large sums and 
in round thousands. The first entry in the ace. . it 1s of a deposit 
of $5,000 by plaintiffs with defendants on May | This was nine 
days before any purchase money was paid on account of any of their 
purchases. May 24, three days before the completion of any pur- 
chase, they deposited $5,000 more. During the whole period covered 
by these purchases the defendants had in their hands, to the credit 
of complainants, a considerable unexpended balance, varying in 
amount, but rarely less than several thousand dollars. (Testimony 
of Olmstead, fols. 1207, 1208.) No account of any individual pur- 
chase or of any other character was rendered by defendants until all 
of the purchases had been completed. AI] this harmonized perfectly 
with the theory of complainants. 

If the defendants were their agents to make purchases for them it 
was conformable to the ordinary course of business that these sums 
should have been placed in their hands at the times and in the 
amounts shown by the account. But on the theory of defendants it 
was an extraordinary departure from the usual mode of conducting 
business. Purchasers do not thus deal with sellers. The plaintiffs 
and the defendants were on defendants’ theory business adversaries. 
Why should plaintiffs, proposing to buy, and of course proposing to 
buy as cheaply as possible, place money for this purpose in the hands 
of the very persons who were to be their antagonists and whose in- 
terest and business it was to sell as dearly as possible? Why thus 
commit themselves in advance to those with whom they expected to 
negotiate and bargain respecting values and prices? While I may 
not credit the plaintiffs with being the “shrewd operators” which 
Olmstead calls them, I cannot think them so ignorant of trading 
principles and practice or so destitute of trading instincts as to have 
thus “given themselves away” to their adversaries. 
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Fourth. From the very first the title to the property purchased 
was taken in the name of J. M. Latta, trustee, each deed conferring 
upon him unlimited authority to sell or encumber at his discretion. 
If the plaintifis were adversarics in a business sense to the defendants. 
although it is possible, it seem: to me highly improbable that one of 
the defendants should have becn selected for a position involving 


such complete confidence. | : certainly a most curious prepara- 
tion for entering upon nego’ : ons to purchase property to first place 


in the hands of the propose: | endors, or their professed agents, an 
indefinite amount of purch..:e money, and then arrange that the 
title to such property as might be purchased from them should be 
placed in them, or one of them, with absolute power of disposition. 

Fifth. In November, 1877, Kilbourn and Olmstead commenced a 
suit in the Supreme Court of the District of Columbia against Latta. 
Their complaint charged him with having defrauded them during 
the existence of the firm of Kilbourn & Latta by secretly making 
profits in certain real estate transactions which should properly 
have belonged to the firm. In his answer Latta denied that it was 
ever any part of the business of Kilbourn & Latta to deal in real 
estate on account of the firm, and his deposition is now on file in 
the Supreme Court of the District of Columbia (Equity, 5919). 
This deposition was taken long before any controversy had arisen 
between the firm and plaintiffs respecting these purchases. Mr. 
Latta’s statement as to the busines methods of the firm, at least so 
far as the plaintiffs are concerned, may therefore reasonably be ac- 
cepted as true. From this deposition the complainants in the pres- 
ent case introduced in evidence the following extracts (see plaintiffs’ 
testimony, exhibit marked “ Extracts, &c.,” fol. 1697 et seq.): 

Q. 59. What was Mr. Kilbourn’s financial condition at the time Mr. Olmstead 
was admitted? [ May, 1871.] 

A. I know of nothing of any consequence that he held, and I knew that he 
owed, as I supposed, about $2,000. I have been told, anyway, that he did. 


Q. 60. Did he have any means in excess of his liabilities ? 
A. I should think not. 


Q. 61. What was ‘ir ()Imstead’s financial condition at the time he was ad- 
mitted ? 
A. I did not kno» anvthing that he had at all. 


@. 90. A letter of yours has been produced during the progress of this examina- 
tion, dated 2d of Ar 2.ust, 1871, it which this language is used: ** We should crowd 
our purchases.” What was meant by that? 

A. It was meant that we should crowd the purchases we were authorized to 
make for others. 

Q. 91. For whom at that time were you authorized to make purchases? 

A. We were authorized to make purchases for the Real Estate Association, and 
[ think, by Hillver and Stewart: I don’t know whether Sunderland had yet come 
in with them or not. It did not refer to purchases for members of the firm. | 

Q. 96. Had the firm any resources from which to get money except its commis- 
sions? 

A. None, I believe, unless the individual members of the firm put the money 
up, Which they never did in any case. 
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Q. 118. There has been a good deal said in the course of this case about certain 
real estate that was sold to Sunderland and Hillyer; will you ex} wc about that? 

A. I can only understand this from your qu ive thet it refers to seven or eight 
pieces of real estate bought really for Sunderland and Hillyer, in May and June, 
1872, but which entered into th Kilbourn and Latta and Olmstead, 
aggregating something like $18,000 or $20,000. 

Mr. Witson. That is what I refer to. 

Tue Witness. It figures in the account of Kilbourn & Latta, but was really pur- 
chased for Sunderland and Hillyer, and turned over to their account, and deeded 
to them within a few days afterwards, say, probably, ten, or fifteen, or twenty 
days afterwards. 

, * * x ¥ * . 
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Q. 122. How many purchases that were made by the firm, if any, were made 
without knowing first what you were going to do with the property, and how you 
would get rid of it? 

A. There were seven during the existence of the firm that were made for 
what you might call investment; all the others we knew just where we going 
to put them before we bought. 

@. 123. Do you :2zmember what cash payments were made on those seven 
pieces ? 

A. $4,774.00. Those are the purchases made 
7th, 1874, as investments. 

* * 

X-Q. 441. In stating in answer to the 95th question of your direct examination, 
that the firm had no capital at that time with which to make purchases, do you 
mean that the firm had not the means of making purchases, if it had desired to? 

A. Yes, sir; I do. 

* * * * + ~ 

X-Q. 445. In that letter [ written from Altoona,in May, 1872,] you recommend 
the advisability of large purchases by the firm for its own benefit. How were 
these purchases to be made if the firm hadn’t the means of making them ? 

A. With the view of turning them over to Sunderland and Hillyer, knowing 
that that was one of the squares that they were talking about purchasing. 

# % * % 

In this letter you district the anaticnentees section of the city, for the 
benefit of the several parties named herein, and state “after the opportunity has 
been given each, and they de cline then the property can be offered any other; 
but first reserving the right to purchase ourselves.” What did you mean by that? 

A. It was contemplated to extend some time into the future, and did not alone 
contemplate that day, but to district the city off, which condition might run for six 
months or a year, and, in the event that we were able to purchase, we should 
reserve the right to purchase. It was laying out a plan which should extend un- 
limitedly as long as these people were authorizing us to purchase, and 1f we were 
in a condition to purchase, and I thought it advisable we should purchase. 

Q. 446. What ¥ - er in this letter (referring to the Altoona letter of May, 
1872, exhibit J. F. No. 1, fol. 1482,) by stating that “I would suggest getting the 
refusal for ten d: ays i ni of purchase, for Sunderland, Hillyer and Stewart, of 
lots 2 and 3, 15 and 16, in square 68, of Rives”? 

A. Because I did not want the purchase to be made, because it was |)‘:ely to 
affect the property that we intended to secure for Sunderland and Hillyer in that neigh- 
borhood. J preferred getting the refusal for them rather than purchasing for tiem. 


x * 


from the 15th of June, 1871, to June 


© * * * 


X-Q. 447. 


X-Q. 401. To what extent were such purchases made 

A. | oe state without some memo ingens 

X-Q. 452. Can you not approximate the age 

A. Without being able to state definitely, 
that they purchased for themselves. 

X-Q. 455. You now allude, I presume, to purchases made by them at the time 
of the purchase, not having any particular Jisposition of the property in view, do 
you not? 

A. Yes. 
over to Sunderland 


ecate of the amount purchased ? 
pe sae think it was about $14,000 


Exclusive of the purchases that were made in view of turning them 
and Hillyer; exclusive of the purchase that was made in 
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square 242, when it was purchased by the Real Estate Association, and finding 
that we could sell $33,000 out of $40,000, we sold it and took it for the firm. 
* * * * * * 

Q. 467. What do you mean by “ when the firm was in a condition to purchase’’? 

A. When they had the money. 

Q. 468. If you thought the purchase a very desirable one, did you not make the 
purchase when you did not have money? 

A. Not for ourselves. No. 

Q. 469. When you had an opportunity of placing it somewhere else ‘ 

A. Then we took the money of the party whom we expected to place it with when 
it was in our possession, as it was in several instances, and made the purchase and 
turned it over to them within a reasonable time. 


, 


And again: 

X-Q. 470. Were there not instances when you had not money in your possession 
belonging to parties to whom you could sell it, and still you made purchases? 

A. I think not; it may be possible that we might have had money ourselves, 
and not their money, but knew that we could get it whenever we drew for it, and 
thought we would make his purchases and use our own money. But the parties 
whom I specmlly refer to we knew that we could get the money from whenever 
we drew for it. 

es “x * x ¥ % 

Q. 490. In the list given by you, in answer to 119th question, as to when the 
Sunderland and Hillver property was acquired and when conveyances were made 
to Sunderland and Hillyer, I cannot understand clearly from your testimony 
whether in that list you mean to include property which was purchased by the 
firm for Sunderland and Hillyer, and not for the benefit of the firm or of the indi- 
vidual members of the firm ? 

A. The firm took a profit on it, although it was property designated by Sunder- 
land and Hillyer for us to purchase at a certain price. We purchased it at a less 
price and took the difference as a profit, but in every instance it was property which 
we were authorized to purchase for them at a price beyond what we paid. 

Q. 491. Then, as I understand it, this was property which you had been author- 
ized to purchase by Sunderland and Hillyer, for which you were at liberty to go to 
a certain figure, and, in point of fact, purchased the property at a less price and 
conveyed it to them at the figure designated by them ? 

A. Exactly. 

X-Q. 492. Whose money was used in making these purchases? 

A. Generally Sunderland and Hillver’s. As I say, there may have been some 
one instance where there was not enough money to their credit for that purpose, 
and we used other money, knowing that we could get the money by calling on 
them for it or drawing for it at any time. 

X-Q. 493. You simply advanced the money for their benefit? 

A. We did not advance the money generally; generally it was their money. 

X-Q. 494. You say there may have been some few instances where they hadn’t 
the money to their credit; in those instances you advanced the money for their 
benefit ? 

A. We advanced the money to make the purchases. Ws took some of the benefit 
out of tt ourselves. 

Again (fol. 1714). 

Q. 527. Did Sunderland and Hillyer designate in advance which they desired 
you should purchase for them, or did they rely upon the exercise of the judgment 
of the firm? 

A. They designated that lots anywhere along this front, or that front, or in this 
square should be bought at, say fifty cents a foot, for instance, and other lots at 
twenty cents a foot. 

The above statements were made by Mr. Latta under the soiem- 
nity of an oath, and under circumstances requiring as much care 
and accuracy as did his answer and deposition in ‘his case, which 
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3d. That they placed and kept funds in the hands of the firm for 
this purpose. 

4th. That plaintiffs designated the property which they wanted 
to purchase. 

Sth. That the firm purchased the property so designated with the 
funds of plaintiffs. 

6th. That they took a profit to themselves on these purchases by 
charging to plaintiffs prices therefor greater than those actually paid 
by the firm. 

7th. That in these purchases the defendants, whatever they may 
have professed, did not in fact act as agents for the vendors. 

I will make no further comment upon this testimony than to copy 
(so that the two may be seen in immediate juxtaposition) that por- 
tion of the answer of Mr. Latta, which covers the same subject: 

The defendant avers the truth to be that the sole and only foundation for the 
charges and averments conéained in said fourth paragraph of said bill of com- 


plaint, is the following that is to say: 


Said firm of Kilbourn & Latta had on hand for sale a large quantity of lots 
and pieces of property in the northwest quarter of the city of Washington, of 
which fact said complainants had knowledge; and it is true that the said firm of 
Kilbourn & Latta did call the attention of said complainants and said Stewart to 
various parcels of property in said quarter of said city, which said firm of brokers 
had for sale, and stated the price asked for each to said complainants and said 
Stewart, or one of them, with a view to selling said lots and pieces of land to said 
complainants and said Stewart, and from the numerous properties so mentioned 
and pointed out to them, said complainants and said Stewart did select and pur- 
chase, on their own judgment, a small portion of them, on each of which pieces 
of property they made their own offer, and those offers were submitted by the firm 
of Kilbourn wv Latta to the OMWDETS of such property, whose hrokers said firm ct Ail- 
bourn & Latta were, and when-said parties came to an agreement, the purchase 
was made by the said complainants and the said Stewart, of or through said firm 
of Kilbourn & Latta, and the commissions of said firm of brokers were paid by 
the vendors for whom said firm acted. 


Sixth. On the 26th of May, 1872, Mr. Latta wrote from Altoona, 
Pa., a letter to his partners (fol. 1482), from which the following is 
an extract: 


It has occured to me that, in order to avoid conflict of interests as far as possi- 
ble, we should district the territory in which we would give each party the first 
option of property; and I should say as follows: 

Pool, Vermont Avenue and Circle (Rhode Island Avenue). 

Geo. Taylor and Chipman, beyond the Circle of Rhode Island Avenue. 

Stewart, Hillver, and Sunderland, Connecticut Avenue and Circle,and property 
Immediately in that radius, sav from O street north, when west of New Hampshire 
Avenue, east of New Hampshire Avenue as far down town as they choose, even 
including 164, over as far east as 14th and out to Boundary. Dr. Stearns, south of 
© (after 69), and west of 20th to the Rock Creek, and south to Pennsylvania 
Avenue, and to Chipman, the property around the new grounds of the New York 


Avenue and isth Street. By doing this we shall avoid an \ unpleasant feeling of 


jealousy. After the opportunity has been given each and they decline, that the 


property can be offered to any other; but first reserving the right to purchase 
ourselves, and limiting the time for decision to twenty-four hours’ consideration, 
and in conformity with this view, I would suggest that, 1f Stewart, Hillyer and Sun- 
derland should not decide to take 151, or make an offer on it to-morrow, you tele- 
graph me at once at Bedford, and I will telegraph an offer from Dr. Stearns, if he 
thinks favorably of it. We had better put ourselves in shape to take square 153, if 


o4 


I can get it at 18c., which I will probably know within two days after Corcoran’s 
arrival. 

I would suggest getting the refusal for ten days, instead of purchasing for Stew- 
art, Hillyer and Sunderland, of lots 2 and 3, 15 and 16, square 68, of Riggs. If sold 
he might s: ay something about it to Bright, or some one else, and effect unfavora- 


bly some negotiation. 
Of course, no deeds go on record until we get ready. Hand Taylor a copy of 
his letter of instructions to us about sale of 115, that he may have it fresh in his 


memory if questioned. 
* * * 4 - & * 


Yours truly, 
(Signed) J. M. Latra. 


sien letter deserves careful attention. It must be read bearing in 
mind that it isa confidential communication from one of the defend- 
ants to his partners and evidently intended for no other eye than 
theirs. It was written just about the date of the first purchases by 
plaintiffs and Stewart. 

First, let us see how it harmonizes with the extract from the an- 
swer above quoted. According to that extract the defendants were 
agents for certain owners who had placed their property in the hands 
of the firm for sale. They were, therefore, bound to act in the 
interest of these vendors and obtain for them the most advantageous 
terms. but the persons mentioned in the letter, and whom it pur- 
poses to distribute geographically, were not sellers but buyers. That 
is, they, as agents for vendors, propose to limit as to location the per- 
sons coming to them to purchase. This on the face of it isan absurd- 
ity. No proper and reasonable motive for it can be suggested. 
They had no right to suppose that they could, if they wished, con- 
trol these buyers i in this respect. It was in violation of the ‘duty 
which they owed to their principals, the vendors, for its only effect 
would be to diminish competition among buyers. “ By doing 1 shis,” 
says Latta, “we should avoid any unpleasant feeling of jealousy.” 
Jealousy ete een whom? Beyond doubt between the persons pre- 
viously named—that is, the several buyers. What had Kilbourn & 
Latta to do with the j alousies betwee n these buyers if their relations 
to them were as stated in theanswer? It is the interest of the seller 
to stimulate rather than discourage sien among buyers. 

[It is only by accepting as true “the opposite theory—that of com- 
plainants—that this letter becomes intelligible. The firm had been 
employed by the several persons named as their agents, to negotiate 
purchases for them. Some, if not all of them, had put money into 
the hands of the firm for this purpose. The obligation of the firm 
to each was the same—that is, to secure property at the lowest price 
possible. The cause of possible jealousy feared by Mr. Latta was 
that some one of them might ascertain, or be led to believe, that 
another had received better bargains than himself. The more remote 
the purchases of the several buyers could be kept from each other, 
the less opportunity there was for comparison and the less chance ot 
dissatisfaction. Knowing that each of these purchasers relied largely 
upon the judgment and advice of the firm, it was not unreasonable 
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to suppose that by a judicious system of recommendation the plan 
of territorial distribution could be carried out. If the firm had in- 
tended justly to fulfill their obligations to all these purchasers, then 
the plan, by its tendency to prevent competition and conflict, might 
have been to the general advantage of their principals. If, as the 
evidence shows to be the fact, they intended to manage these nego- 
tiations, not primarily in the interest of their — but in their 
own interest, then nothing could be more favorable to the secresy 
necessary to effect this purpose than a thorough isolation of those to 
be deceived. 

In order to understand what is meant by Mr. Latta in speaking of 
“offers” to be made, first to one and then to another, we must bear 
in mind that as to the plaintiffs certainly, and probably as to the 
others, the firm were to conduct the negotiations to the point of 
ascertaining the lowest price, and this in all important cases was to be 
submitted to the principals for final approval or rejection. We must 
also remember that Kilbourn & Latta’ did not intend to report to 
plaintiffs the lowest price, but a price above this, which, if ratified 
by plaintiffs, would leave a profit for themselves. (See Latta’s testi- 
mony in former case, ante, p. 30.) The offer to be made was to be 
nominally that of the vendor as his lowest price, but really this sum 
augmented by a profit to be realized by the firm. I confess to not 
seeing clearly the meaning of the phrase “but first reserving the 
right to purchase ourse Lves,” &e. Mr. Latta’s explanation of it (ante, 
p. 30, x-q. 447) is not itself very clear. But it certainly excludes all 
idea that the firm was to act, or profess to act, as agents of wt 
vendors. The reservation was to be made with these several buyer 
What need of a reservation if they were not their agents, anaiioe 
to negotiate in their interest? If the defendants had not, so far as 
plaintiffs were concerned, the right to purchase at their pleasure 
without any reservation, then it was because they had agreed to 
negotiate for the purchase on behalf of plaintiffs, and were bound to 
report correctly to them the result of these negotiations. What is 
meant by the clause “we had better put ourselves in shape to take 
square 153,” &c., is fully explained by Mr. Latta in his testimony in 

ase of Kilbourn and Olmstead v. Latta (fol. 1705). There is one clause 
in this letter which would seem to be decisive as to the relations of 
the party: “I would suggest getting the refusal, ‘nstead of purchasing, 
for Sunderland, Hillyer and Stewart, of lots 2, 3,” &e. There is no 
ambiguity in this language. Itis impossible that itcould have been 
used unless this firm was acting in the purchase of property on be- 
half of Sunderland, Hillyer and Stewart. One further consideration 
and I shall have done with this letter. 

One of the parties whose purchases the letter proposes to localize 
is the “Pool” or Real Estate Association. The defendants say them- 
selves that they were the confidential agents of this association for 
the purchase of property. There is no reason to suppose that there 
was any difference in the relation of the firm to the several parties 
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among whom the defendants were to partition the northwestern sec- 
tion. ‘The letter proposes the same poriey and method of dealing 
for Sunderland, Hillver and Stewart as for the Pool. As they testify 
themselves they were the agents of the Pool for purchase, it 1s diffi- 
cult to believe that this was not also their relation to Sunderland, 
Hillyer and Stewart. 

Seventh. I now ask attention to another letter, not less important 
than the Altoona letter. Stewart and Hillyer ceased buying in the 
latter part of June, 1872, but Sunderland continued purchasing, 1n- 
dividually, for several months thereafter. He 1aade no new or dif- 
ferent arrangement with Kilbourn & Latta. He says he continued 
to purchase upon the same terms and with the same understanding 
as before Hillyer and Stewart withdrew. (Record, fol. 415.) On 
this point Olmstead testifies as follows (cross-examination, fol. 1140, 
q. 415): 


Q. Was there any different arrangement made in reference to purchases for Mr. 


Sunderland after Sunderland, Hillyer and Stewart had stopped buying than that 
which had existed previously between the tirm and Sunderland, Hillyer and 
Stewart ? 

A. I do not remember that there was ever any arrangement made by anybody 
at any time. 

Q. Well, did you purchase the property for Mr. Sunderland under the same 
conditions, so far as the relations of Kilbourn & Latta were concerned to the pur- 
chase, as those which existed between the firm and Sunderland, Hillyer & Co. 
when they made purchases”? 

A. I do not know of any difference in their relations whatever. 


[In the early part of July Mr. Sunderland made a trip to San Fran- 
eisco via New York. During his absence he received from the firm 
the following letter: 

Wasrinaton, D. C., July 15, 1872 

Dear Str: Bright is here and says he will take $20,000 net to him for square 138. 
The faces against it and commissions will make it amount to $26,500, or about 374 
cents per foot. There is in it 70,695 square feet. He wants $10,500 cash and _ bal- 
ance in one and two years, with 7 per cent. interest. We have the refusal to the 
Ist of August. Shall we take it? [ do not hesitate to : say you should, bait decline fy) 
take the responsibility. The price at which I purchased [ propose “<1 to purchase ?] 11 
before vou went away was 325,000, one-third cash, balance one and two vears, at 
7 pereent. You can telegr: ap hrepliv. Weean get seven-eichts of square 65—all 
except that marked blacl k. The extreme point will fall into your hands this fall. 
Lot 2 cannot be had at present. The taxes on 1 lot are more than the lot is worth 
to the owner, and he will let it be sold. That will take about $7,000. 

We have hought tivo lots in. sare O99. for which are have paid out for you $2,300. 
To eover all a i tak about 82 4, 000, and as me amant to bi prepared for anythi i el se 
which oay drop? Mm OUP WAY, You had, pret haps, hett r send us S25, 000. 

Notwithstanding the hot weather, real estate still goes up and there are more 
purchasers than sellers. 

Very truly yours, KILBOURN & LATTA. 
To JupGE THos. SUNDERLAND, 
In the eare of the Bank of California, San Francisco, Cal. 


Also the following : 
WASHINGTON, Avg. 2, 1872. 
JUDGE SUNDERLAND, 
Sap Francisco. Ca/.- 
Dear Sir: Your telegram was duly received. We found it would cost you $250, 
or one per cent., to draw on you through the ordinary channels, and therefore took 
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the liberty of esking you to place the funds in New York to our credit. A_ tele- 
cram from Messrs. Lee & Waller, received vesterday, advised us that $25,000 was 
in their hands subject to our draft, and we accordingly drew on them for that 
amount, 

Davi is, who O'MDVS southeast quart r of SYUArE 92, wont tarkee less than $() eeiits, We ha 
a loan on it of $2,000, at ten per cent. interest, due July 21, and thought we might 
press him to take a decent price by calling for it, but he said he would borrow the 
money in another place before he would consent to take less than 40 cents. 

We have let the money lay, and have the refusal of the lot until we can hear from 


rom He has 17,958 square feet, and-his lot completes the square. He wants 
$3,185.20 cash, $2,000 in two vears, and $2,000 in three years, with six per cent. 
interest, payable semi-annually. What shall we do about it. 

We have bought that part of square 67, owned by Mir and Cassin. viz: Lots 1 and 


2 at 30 cents : part of Gand all of 8, 12, 18, 14, 15, 16 and 19, at 25 cents, one-third 
eash, halance in one. tivo and three Years, at sin per ¢ ent. interest. payabl Se mi-annually, 
amounting to ahout Ss] OO00—S7 .« OD cash. 
We have sent deed to Bright for execution for square 138. 
Truly yours, KILBOURN & Larra. 


The italics in these letters are mine, and I shall —s no other com- 
ment upon them. ‘They are too explicit to need or bear comment. 
No one can read them and not /now what the relations of these par- 
ties were. ‘They flatly contradict the sworn statements of defend- 
ants, and fully corroborate the plaintiffs. from beginning to end, 
in their whole tenor—in what is said, and in the manner in which 
it is said—thev are consistent with nothing else than the existence 
of that confidential trust relations between plaintiffs and defendants 
asserted in the bill and denied in the answer. 


COMMISSIONS. 


In the accounts of purchases rendered to plaintiffs by defendants, 
the former, in most instances, are not directly charged with brokers’ 
commissions, and this circumstance is relied upon by defendants as 
disproving the relation of agency in respect to these purchases.  Or- 
dinarily the payment of commissions to a broker by one of two par- 
ties ina transaction of purchase and sale would indicate the exist- 
ence of the relation of agency between each party and the broker. 
So, ordinarily, the non-payment of commissions by one of such par- 
ties would indicate the non-existence of this relation. But this pre- 
sumption is by no means conclusive. ‘The nominal payer may not be 
the real party bearing the burden of its payment. The payment is 
not inconsistent with an express agreement or understanding nega- 
tiving the relation of agency. If a broker goes to A, the owner of 
property, a himself as the agent of B for its purchase, 
and requests and obtains A’s lowest price upon a mutual understand- 
ing that out of that price the brokerage commission is to be deducted, 
no one would suppose that this would create any relation of agency 
between the broker and A, or in any way relieve the former from 
his obligation to act in the interest of Bb. Or if, after A has fixed 
his lowest price without intending to pay a commission the broker 
should report to him that his prine ipal would pay that price upon the 
condition that A should pay the commission, and the latter should 
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assent to this payment, this would raise no presumption of agency. 
Or if the broker, being employed by A to sell the property to the 
best advantage, obtains and reports to his principal an offer from B, 
which the principal says he will accept, provided the purchaser will 
pay the brokerage, and B, on being informed of this, agrees to pur- 
chase on these terms, the payment of commissions by B would in 
no way affect the relations or obligations of the broker. So if, as is 
not unfrequently the case in practice, by agreement each party pays 

half the commissions. It will not be suggested that in any of these 
transactions there is any shade of immorality or impropriety. Nor, 
in fact, is there anything unusual in the commissions being paid by 
the party toward whom the broker acts adversely. (See testimony 
of Bb. H. Warner, a broker, called as an expert by defendants— 
fol. 947, 948, q. 81 and 82). However it might be with other 
brokers, it is certain that with the firm of Kilbourn & Latta the pay- 
ment of commissions was a fact of no significance in determining the 
question of agency, as the following examples will show. 

They allege in their answers, and testify in their depositions, that 
they themselves purchased square 115 from the “ Institution for the 
Education of Colored Youths,” for $40,000. They also testify, and 
their books show, that the Institution, &c., on this sale paid them a 
commission of $1,000, or 24 per cent. I donot think they will claim 
that they were the agents of these vendors in making a sale to them- 
selves. 

Again, if there ever was any person or association of persons, be- 
tween whom and the firm of Kilbourn & Latta the relation of princi- 
pal and agent in its fullest sense existed, it was the Real Estate 
Association. From its first formation they had its funds in their 
hands to purchase; they were, as they testify, entitled to half its 
profits—they were invested by it with such ple nary discretion that 
they could negotiate and conclude a purchase on its behalf without 
consultation with any of 1ts members or officers. (See testimony of 
Kilbourn, fol. 887, q. 497, et seq.) Yet,on a purchase in October, 1871, 
through the firm by the Real Estate Association of square 156, from 
Thomas Young, their books show, and they admit in their testimony, 
that they charged and collected of Thomas Young on this purchase 
a commission of $4,675. At regular rates (see post p. 42), and the 
firm had no right to charge beyond these, their commissions would 
have been only $1,708. Even recognizing their right to take the 
commissions froin the vendor, the excess of $2,965 was fraudulently 
obtained. It was not a commission, but a deduction from the pur- 
chase price, of which the association, and not the brokers, was en- 
titled to the advantage. But had the charge been honestly made 
as to amount, it is a clear recognition that the payment bya vendor 
of brokerage commission to this firm was in no way inconsistent 
with its agency for the purchaser. ' 

Mr. Latta in his letter of May 26, 1872 (exhibit J. F. O., No. 1, fol. 
1482), to his partners, giving instructions in reference to a transac- 


a ier apirririemeneniemetitrmenne- inti sete 


39 


tion of purchase and sale, says: “Commissions on each side, $87.50.” 
Whose agents were the firm in this transaction ? 

Again, from Latta’s letter of July 13, 1872, above quoted, it is cer- 
tain that the firm were the agents of plaintiff Sunderland in the 
purchase of two lots in square 69. They purchased those lots while 
he was absent in New York. They used their own discretion .in 
making the purchase and fixing the price without consultation with 
him. No one can read that letter and doubt tor a moment that, in 
respect to the purchase of these two lots, the defendants sustained 
toward Sunderland precisely that close fiduciary relation which the 
plaintiffs assert they sustained toward them in respect to all the pur- 
chases. Yet on this purchase no commissions were charged to Sun- 
derland; that is, they were not directly charged to him, but appeal 
from their book entry to have been paid by ‘the seller. (Exhibit C, 
fol. 586.) 

Again, the defendants say that all the lots purchased by plaintiffs 
in square 158 passed through the hands of the firm as intermediate 
purchasers. Lot 3, square 158, as they testify, was bought by the 
firm from P. H. Ray and then sold by the firm to plaintiffs, the con- 
veyance being made direct from Ray to plaintiffs’ trustee. Yet on 
this transaction (testimony of Olmstead, fol. 1127) a commission of 
$250 was charged to Ray, the defendants’ vendor. 

These examples (and more might be added if necessary) are cer- 
tainly sufficient to show that the apparent charge by this firm of 
commissions to a seller in no way implied that they were acting as 
agents for such seller. 

Between the 26th day of May and the 26th day of June, 1872, a 
period of one month, the defendants charged on their books, as com- 
missions on sales made to complainants, $14,871, and within a short 
time afterwards, Hillyer and Stewart having withdrawn and Sunder- 
land continuing to purchase alone, they received as commissions on 
sales to him, in round numbers, five thousand dollars. By whom- 
soever nominally paid, this $20,000 was in fact made for the firm of 
Kilbourn & Latta by the complainants, and by them alone. With 
the single exception of square 156, none of this property was at 
the time in the hands of the firm for sale. The owners did not 
come to them to sell, but they went to the owners to buy. Their first 
communication with the vendors was after they had received from 
complainants the order-to purchase, and the subsequent communica- 
tions had no other scope than to ascertain at what price the owners 
would sell. The vendors reposed no confidence in the firm and the 
firm had no engagements with and incurred no obligations towards 
the vendors. Under these circumstances, the payment of a commis- 
sion by the seller was simply a diminution to that extent of his = 
price. The nominal sale price was not the real one—that is, it ws 
not the lowest price which the seller was willing to take, but e conalied 
it by the amount of the commission. The commission, though 
charged to the seller as matter of form, was in fact paid by the buyer. 
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The form of the transaction was a new method of bargaining. 
Every trading man will recognize that often when a seller has fixed 
his price it may be easier to induce him to pay the broker’s commis- 
sions than to make a square deduction of the same amount from the 
fixed price. This is precisely what was said to complainants by Kil- 
bourn & Latta. They represented that in negotiating for the purchase 
of a piece of ground the owner would generally fix his price at so 
much per foot, and that frequently, while he would not take any less 
per foot, he would agree in case of a sale at that price to pay the 
commissions. They agreed in such case to make no additional charge 
for brokerage to the plaintiffs. It was not understood or suggested 
that they should profess to the seller to act in his interest or otherwise 
than adversely. If in any case they did make such professions to 
the seller, then they practiced a fraud upon him. If they did not, 
then the transaction was entirely legitimate and in strict conformity 
to their agreement with the plaintiffs. 

Again, Mr. Latta says in his answer that the firm never acted as 
agents for plaintiffs in any of their purchases. In his deposition 
(fol. 256) he says: 

They (the plaintiffs) never paid us anything for a commission or for our judg- 
ment or experience in the purchase of this real estate. 


And on page 4: 


Q. Who paid the commissions on these sales ? 
A. The vendors, invariably. 


Yet from the accounts rendered by the firm to plaintiffs (exhibits 
Cand JD, fols. 586, 592) it appears that in four of the transactions, bear- 
ing date respectively, June 18 and June 28, August 5, 1873, and Jan- 
uary 6, 1874, commissions aggregating $2,059 were directly charged to 
and paid by the plaintiffs—that is, plaintiffs were charged in the 
books of the defendants, in these cases, first, with the purchase price, 
and then with commission (5 per cent.) on this amount. Two of 
these were joint purchases of plaintiffs and Stewart, and two indi- 
vidual purchases of Sunderland. Now I wish to ask, were Kilbourn 
& Latta agents for plaintiffs in these transactions? If not, why did 
they charge them these commissions? If they were complainants’ 
agents in these purchases, how escape the conclusions that they were 
so in the others in the absence of any proof distinguishing them ? 
There is no such proof. As the dates show, these transactions were 
independent of each other. They occur indiscriminately between 
intervening purchases. Is it probable that the relation between 
plaintiffs and the firm shifted from time to time; that one day the 
firm was their trusted agent to buy for them as cheap as possible, 
and another their business adversary to sell to them as dearly as pos- 
sible? There is nething in the evidence to warrant such a conclusion. 

The only reasonable explanation of this charge of commissions in 
some cases, and the absence of a direct charge in others, is, that plain- 
tiffs have correctly stated in their bill what the defendants said to 
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them upon this subject of commissions, and that when they reti- 
dered to them the account, they expected plaintiffs to understand 
that whenever commissions were not charged they had been paid by 
the seller as a reduction of his sale price. 

But although the books of defendants only show $2,037 directly 
charged to plaintiffs as commissions, this is not all the commission 
actually paid by them. Square 195 was purchased by plaintiffs from 
the late Geo. W. Riggs. In that purchase Colonel J. G. Berrett was 
employed by plaintiffs to aid Kilbourn & Latta in the negotiations, 
it being represented that on account of his relations with Riggs his 
services would be valuable. For these services plaintiffs agreed to 
pay Berrett $1,000. The entry of this purchase on the books of the 
defendants is as follows: 

Real estate account to lots in square 195, bought of Geo. W. Riggs & Co.; lots 11 
to 25, J. M. Latta in fee, $52,500, sold to Sunderland, Hillyer & Co.; Latta’s note 
date June 38, 18725 payable in three vears, interest 6 per cent., payable semi- 
annually, $40,000; commission account, $1,500; cash paid J. G. Berrett, $11,000. 

The $11,000 paid Berrett included his commission and the cash 
payment of $10,000 to Riggs. The entry made by Mr. Riggs (since 
deceased) in his business journal is as follows: 


Riggs & Co. Dr. 
To lots in square 199: 
12th June. Sold to J. M. Latta lots 11 to 25 for $52,500, less $2,500...............$50,000 
RD NI TE TE PUB iisikitisns tticnsis anthem ii 40,000 
$10,000 


Olmstead in his examination in chief (fol. 10083, q. 45), says dis- 


tinetly that the plaintiffs emploved this tirm (Kilbourn & Latta) 
to negotiate the purchase of this square. In his cross-examination, 
also (fol. 1038, q. 24), he testified as follows: 

Q. Did the firm of Kilbourn & Latta act as agents or brokers for Sunderland, 
Hillyer and Stewart in any transaction of purchase of real estate in the months 
of May and June, 1872? 

A. I think we did. 

Q. In respect to the purchase of what property ? 

A. Square 195; we acted as the agents of Sunderland, Hillyer & Co. possibly in 
one or two other pieces; I do not remember now distinctly ; they did not pay us 
anything for it. , 

Kilbourn also (fol. 854, x-q. 384) says that the firm did not 
to his knowledge act as agent for the seller, Mr. Riggs. It is 
certain, therefore, that in this transaction the defendants pro- 
fessed to act as agents for plaintiffs and that they neither were nor 
professed to be the agents of the seller. 

From the form of the entry in defendants’ books, it would appear 
that the purchase price of this property was $52,500—the cash pay- 
ment $12,500—that out of this Riggs paid Kilbourn & Latta $1,500 
commissions and directed them to pay Berrett $11,000. But this is 
not the fact. The actual purchase price of the property was $50,000. 
This is what Riggs asked, and just what he obtained. He paid no 
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commissions. If he had paid them, it would have been so enteted 
on his books. The entry which he did make is somewhat peculiar. 
It was probably made on the suggestion of Mr. Latta, or one of de- 
fendants, that they would prefer that the purchase price should be 
nominally $52,500. However this may be, the entry as made ex- 
presses the truth. The purchase price was $52,500, less $2,500—that 
is, $50,000. The $2,500 could not have been a commission paid by 
Mr. Riggs. Because— 

ist. The entry in Mr. Riggs’ books says, “sold to J. M. Latta,” and 
the deed was made to Latta, not as trustee, but as the first entry 
says, “in fee.” Latta is, therefore, regarded by Riggs as the real 
purchaser, and this is entirely inconsistent with a payment of com- 
missions to him or his firm on the sale. 

2d. This $2,500 1 is, as Olmstead in his testimony admits, made up 
of two item aid to Berrett, and $1,500 retained by Kil- 
bourn & Latta. But it is a conceded fact, testified to by both defend- 
ants and plaintiffs, that Berrett was the plaintiffs’ agent, specially 
employed by them to negotiate this purchase in their interest. Riggs, 
therefore, could not have owed or paid him « commission, nor have 
regarded the entry as covering a commission due from himself to 
Berrett. Neither, then, could he have supposed that it covered a 
commission due from him to Kilbourn & Latta, for he treats the 
$2,500 as a gross sum. 

3d. The regular rates of brokers’ commissions at that time (1872) 
are stated alike by Olmstead and Warner; they were 5 per cent. on 
the first $2,000 ; 3 per cent. on the next $5,000, and 23 per cent. on 
all above $5,000. (Fol. 1299 and fol. 950). At these rates the 
commissions would have been as follows: purchase price $52,500, 
commission, $1,278.50; purchase price $50,000, commission, $1,216. 
Some persons Kilbourn & Latta might deceive and overcharge, but 
not Mr. Riggs. He did not pay $9500, nor even $1,500, when the 

regular rates allowed only $1,216. 

dth On the books of defendants this purchase price is set down 
at $52,500, but, as they admit, this covered and included the $1,000 
commission paid to Berrett; it was, therefore, not the real purchase 
price. If it was enlarged to include Berrett’s $1,000, it must have 
also been enlarged to include their own $1,500. 

There is but one way to explain the amount of $1,500 commission 
charged. Although the regular rates were as above stated, defend- 
ants, in every case of direct charge to plaintiffs, charged 5 per cent., 
without reference to the amount, thereby nearly doubling their com- 
missions. - They did the same, as the evidence shows, with the Real 
Estate Association. Taking $50,000 as the purchase price, 50 per 
cent. thereon would be $2,500. As Berrett had been employed to 
assist, and had really taken the principal part, in the negotiations, 
Kilbourn & Latta permitted his fee of $1,000 to be deducted from 
what they would otherwise have charged. I may seem to have 
dwelt at unnecessary length on this transaction, but it seemed to me 
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best to demonstrate that in this, one of the most important of plain- 
tiffs’ purchases, the commissions, though appearing ffom the book 
entry to have been paid by the seller, were actually paid by plain- 
tiffs, and the fact concealed by the entry of a fictitious purchase price. 
It is fair to infer that what was proven to have been done by them 
in this case was done by them in others where extraneous proof 1s 
not attainable. 

Again, the entry on defendants’ books as to square 155 1s as follows | 

Real estate account to George Burgess, square 155, sold to Sunderland, Hillyer 
& Co., deed dated June 7, 1872, James M. Latta, trustee, $72,970. Sunderland, 
Hillyer & Co., to real estate account for the above square, bought of Burgess and 
Orme: Commission account, $5,243.84; cash paid in for first note and accrued 
interest, $10,026.81. Paid Geo. Burgess $2,667. Examining the title, $60, ditto, 
stamps and ded, $13.50. Recording deed, $1.50. Sundries, $4.00, To balance, 
$13,070.80. 

From this it would appear that the purchase price was $72,970, 
and that Burgess paid as commissions $9,319.55. But in fact, as 
defendants admit, he paid no commissions. He sold the property, 
not for $72,970.30, but for $67,650.65. (Testimony of Burgess, fols. 
558, 559.) Assuming $72,970.30 to be the real purchase price, the 
commissions of defendants at the regular rates would have been 
$1,889.25. Even at 5 per cent., the special rate charged to plaintiffs, 
they would have been only $8,648.50. In fact this is not a charge 
of commissions at any rate or on any basis. The amount entered as 
commission is the difference between the purchase price actually 
paid to Burgess and Orme and the amount charged by defendants 
as purchase price to plaintiffs. This the defendants admit, and at- 
tempt an explanation which I shall consider hereafter. My present 
purpose is only to point out another conspicuous instance in which 
the charge of commission Is a fiction, when, though apparently paid 
by the seller, it was in fact paid by the purchasers by an increase of 
the actual purchase price. | 

I shall hereafter state the facts in relation to square 156, and it 
will appear that the firm were interested, by their own admission, to 
the extent of a one-half interest in its sale to the plaintiffs, that they 
in fact took all the profits, and that the $4,521 charged as commis- 
sions was nothing else than an addition to the purchase price 
charged to plaintiffs, and in fact paid by them. Without citing 
more examples, I make the broad assertion that there is not in this 
record proof of a single transaction in which commissions were paid 
to the firm of Kilbourn & Latta by the seller under such circum- 
stances that they could by their own showing have acted as the 
agent of such seller. 

I have now said all that I wish to say on this subject of commis- 
sions. When it is shown that the defendants charged commission 
tothe vendor when they themselves were the purchasers, as in square 
115 and square 158; that they charged double commissions to the 
vendors when they were secretly interested as purchasers to the extent of 
one-half of the profits, and also occupied towards the other purchasers 
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the relation of confidential agents, as in — 156; that they took 
commissions from both sides,as appears from the Altoona letter : 
that where they acted professed ly as agents for pl: ti Is, to determine 


the propriety of the purchase and fix its terms in - plaintiffs’ 
’s, as 1n square 


absence, they charged commissions to their vendo 
69; that they entered upon their booksa commission as paid by the 


plaintiffs’ vendors when, in fact, it was paid by the plaintiffs, and 
e, as In square 
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them to the plaintiffs, as hi sqQuare 155, nothing more need be Snown 


or said to demonstrate that with this firm the charge or payment of 


ng their engagements or obli- 
gations as brokers or agents. [If an honest broker « cannot, acting as 
arty, procure the other party to pay his commissions, 


agent for one p: 
then the defendants are dishonest. If he can. then the ethical dis- 


sertation on this subject In the amended answerand the expressions 
of virtuous indignation indulged in, from time to time, by counsel 
In respect it, are only a waste of language and sentiment. If 
there was anything wrong in these transactions, it was not in the 
agreement, but in the methods of the defendants in executing it. if 
conclude upon this point with two quotations from the testimony of 
Mr. uae. Having called his attention to the direct charges of 
to Sunderland, he is asked (fol. 1142, ' 15, qd. 1. 422): 
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And, again, when pressed on cross-examination to explain the 
nissions to the vendors of square 115, when the firm 


charge of com} 
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ones in which plaintiffs were in fact defrauded, but they are those in 
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The following facts are not denied: On the 25th day of May, 
1872, and for several years prior thereto, this aie was owned by a 

charitable corporation—The Institution for the Education of Col- 
ored Youths. On that day a deed was executed by the corporation 


conveying the premises to James Me Latta, trustee. The considera 
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tion expressed in this deed was $40,000. of which $8,000 was cash 
and the balance in notes — by ceed of trust-on the property. 
Tl LIS de e d was not see 1 by Le plaintiffs, and Was hot put OF) record 


tor several months after thy rs purchase. ())) the SOth day ot May, 


aaa 


, 
/ 


the cash pavinrent, SS,000, was made to the corporation, as appea’rs 
from the check in evidence given by the firm of Kilbourn & Latta 
therefor (fol. 1264). On the same day, the following entry was made 
in the books of defendants: 


May 30th. Real Estate account. Institution for the Education of Colored 
Youth. Square 115, sold Geo rve Taylor; deed dated May 25th, 1872; James M. 
Latta, trustee, $40,000. 

George Taylor, to real estate account, to the above square, bought of Institution 
for Education of Colored Youth, § 40, 0). , 

Real Estate account, to George Tavior, square 115, sold Sunderland, Hillyer & 
Co., deed as above, to J. M. Latta, trustee, 565,000. : 

Sunderland, Hillyer &j © o0., to real estate account, for the above square, bought 
of George Taylor, 365,000. 

George “aylor, to Sunderland, ei te" & Co., for the encumbrance assumed, 
note of James M. Latta, trustee, dated May, 1872, payable on or before 4 years, 
interest 6 per cent., semi-annual “$22,000: two notes to same of 36,500 each, dated 


May 30th, 1872. Commissions =1 G00, 

(‘This entry was procured by an order of the court directing its 
production after a refusal by defendant Olmstead to gone it.) 

The defendants paid the full amount charged to them in this entry; 
that is, cash, $20,000, and notes for deferred aevenetell ‘$1 5,000—in 
all $65,000. The amount actually received by the corporation was 
S40.000. less $1.000 for commission. The difference, $25.000. besides 
this $1,000 commission, was appropriated and retained by the defend- 
ants. On the same day two notes were made for $6,500 each, 
sloned J. M. Latta, trustee, and payable to George Tavlor. On that 
day the defendants had in their hands funds of the plaintiffs for the 
purchase of property largely in excess of the cash pavment made 
CO the Col rporation, NO other deed than the One above mentioned 
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tiffs without disclosing to them the fact of their ownership, this was 
a breach of trust for which their liability is quite as clear. There 
can be no defense which has not for its basis the proposition that 
there was no fiduciary relation between the parties. It 1s not claimed 
that there were any special circumstances distinguishing this trans- 
action from the numerous other purchases made by plaintiffs through 
defendants. If, therefore, there was any general employment of de- 
fendants to act as agents for plaintiffs in making purchases, there is 
no ground for excluding this transaction from the operation of such 
employment. I have already considered the evidence tending to 
establish, and as I think fully establishing, the existence of this gen- 
eral relation. I wish now to call attention to some peculiar features 
of this transaction bearing upon the same proposition. 

Ist. The amount of profit realized by defendants on their alleged 
purchase and resale is, in itself, a suspicious circumstance. The 
corporation did not agree to sell the property, or offer it for any 
price, until the 15th day of May, 1872. (Testimony, fol. 542.) The 
transaction was not actually cl osed by payment of the cash portion 
of purchase price until the 30th, the date of entry of sale to = 
tiffs. Mr. Olmstead says that the purchases by the firm and sale t 
ao peg were practically simultaneous. (See Appendix, p. 10, q. Bi, 
and p. 12, q. 397.) That is, they bought the property one day for 
$40,000 and sold it the next for $65 000, an advance of 623 per cent. 
There was nothing occurred in the meantime to enhance the real or 
the market value of the premises. The defendants do not pretend 
to have known any fact affecting its value which was not equally 
well known to every real estate dealer in Washington. The corpora- 
tion had for years held this property for sale. Its trustees, appointed 
by act of Congress, were presumably men of intelligence and integ- 
rity. Mr. Baker and Mr. Bowen, who were ex: amined as witnesses, 
are well known to be such. It was their duty, and no one doubts 
that it was their desire, to sell this property to the best advantage. 
For two years, at least, they had been considering its sale. Up to 
the 15th day of May they were under no more obligation to sell to 
or through Kilbourn & Latta than to or through any oneelse. Why 
should they then agree to take $40,000 if they had known or had 
reason to suppose that any one else would have paid more for it? 
And yet, as the defendants testify, if these trustees had happened 
to encounter Sunderland and Hillyer they would have found an 
eager purchaser at $65,000, or if they had chanced to meet Mr. E. C. 
Ingersoll (now dead and unable to corroborate or contradict the 
statement), he would have esteemed it a favor to buy at $70,000. 
(See Appendix, p. 10, q. 64, and p.11, q. 86.) If the plaintiffs were, 
as defendants say, anxious to purchase this square, why did they 
not themselves make some attempt to ascertain by whom it was 
owned and for what price it could be had? If they had agents to 
do this for them, their non-interference was natural. But if, as de- 
fendants say, they had no agents, but investigated for themselves, 
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made their own bargains, and relied on their own judgment, then 
their conduct can only be explained by supposing them to be desti- 
tute of ordinary business sense. Plaintiffs did not communicate, 
and made no attempt to communicate, with any of these trustees, 
either directly or, except through the firm of Kilbourn «& Latta, in- 
directly. It is difficult to believe that the defendants hone stly made 
in one d: iy, or two weeks, without investing a cent, a profit of $25,000, 
or 624 per cent. upon the purchase and sale of a piece of unimproved 
land, which had been upon the market for sale for more than two 
years. It is difficult to believe that the pkaintiffs, without any inves- 
tigation or negotiation, paid $65,000 for property of this character, 
which a few days before they might have had for $40,000, and which 
was then actually sold for $39,000, unless they were in some manner 
deceived. The whole transaction only ceases to be improbable upon 
the hypothesis that the plaintiffs trusted the defendants and the 
defendants betrayed their confidence. | 

2d. The efforts made by defendants to conceal their interest in the 
transaction are not easily reconcilable with an honest purpose. If 
they were acting fairly there was no need of any concealment. They 
say it was part of the business of the firm to buy and sell real estate. 
No one ever questioned their right to do it. They, therefore, might 
well have done it openly. Yet, in this transaction they were not 
merely silent, but took great pains, by positive statements and acts, 
to hide its real character and their relation to it. First, they told 
the trustees of the corporation that they were purchasing for others, 
and not for themselves. Bowen and Baker both testify to this. 
(Plaintiffs’ testimony, fols. 542, 556.) If they had represented to 
these trustees that they were themselves the purchasers, it is very 
improbable that a commission should have been charged to the 
vendor. Instead of that, the purchase price would have been nomi- 
nally, as well as really, $39,000. Again, for the same purpose, they 
made fictitious entries of the transaction in their books. From these 
it would appear that George Taylor bought the property from the 
institution and sold it to the plaintiffs, and that defendants had no 
other interest in it than their commission on the first sale. Yet, as 
they now admit, Tavlor had no interest whatever. He for some un- 
explained reason allowed his name to be used to cover up the interest 
of defendants. Whether Taylor knew the ultimate purpose of this 
concealment does not appear. It is quite possible that he himself 
was in this respect deceived by defendants. But as to their (defend- 
ants’) motive there can be no question. They concealed their in- 
terest because they knew they had, by reascn of their relation to 
plaintiffs, no right to have an interest. 

Again, plaintiffs first came to a knowledge of the Altoona letter of 
May 26 (ante, p. 35) by seeing an extract from it in the testimony 
in case of Kilbourn and Olmstead v. Latta. On the examination of 
Mr. Olmstead in the present case he was shown this extract and 
asked to produce the original. He admitted to having it in his pos- 
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session, but refused to produce it, because, as he said, the extract con- 
tained everything which in any way relited to this case. He reiterated 
this statement several times in a subsequent examination, while re- 
fusing to produce the letter. (Plaintiffs’ examination, fol. 618, 619, 
645.) An orderof court was then procured directing him to produce 
the original. In obedience to this order, the original was produced, 
and it there appeared that immediately after the part contained in 
the extract occurred the following interesting passage: 

Of eourse no deeds go on record until we get ready. Sand Taylor a copy of his 
letter of instructions to us about sale of 115, that he may have it fresh in his memory if 
questioned. 


With all deference to the opinion of Mr. Olmstead as to its irrel- 
evancy, I consider that this one short sentence written by Latta to 
his partners throws more light upon the real character of this trans- 
action than would a volume of Mr. Latta’s present statements under 
oath. It shows the importance attached by defendants to having 
Taylor appear to others as the real purchaser of this square instead 
of themselves, that they had prepared and procured to be given or 
sent to them by Taylor a letter purporting to be a letter of instruction 
as to its sale; that the purpose of this letter was to deceive some one 
into believing in the truth of the fictitious entry proposed to be made 
in their books; that defendants feared some inquiry might be made, 
and deemed it necessary in that event that Taylor should support 
his character of purchaser in oral conversation as well as in writing, 
and that Taylor knew so little of his own letter of instruction as to 
make it prudent to furnish him with a copy to refresh his memory 
as to what he was supposed to have written and was expected to say 
Here, then, is a carefully devised plan, to be carried out by a series 
of falsehoods, for the purpose of deceiving some one, and the question 
is whom? ‘There is but one answer to this question, for, except the 
plaintiffs, it is impossible to suggest any one whom they had any 
motive for deceiving, or in whose deception they could have he id 
any interest. 

dd. In a letter written by Latta to Sunderland, July 18, 1872, this 
is sald (exhibit T. 8., No. 24): 

The two notes given to George Taylor on square 115, and due in one and two 
years from May 30th, 1872, he wants to sell, and will take 2 per cent. off; they 


draw 6 per cent. interest, which will make it a little over 8 per cent. Don’t you 
want them ? 


The notes here spoken of are the two above mentioned given for 
deferred payment on this square, made payable to Taylor, but imme- 
diately indorsed by him to the firm. ‘These notes belonged to and 
were held by the firm at the time the letter was written. The extract 
quoted shows two things: Ist. That up to that time plaintiffs were 
ignorant of the fact that these notes were made for the benefit of 
defendants, and consequently of the fact that defendants were the 
vendors or were interested in this sale to them; and, 2d. That it was 
the intention of defendants to keep plaintiffs in ignorance of this fact. 
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And by showing these facts this letter shows another thing, viz: 
the value to be attached to Latta’s statements under oath. In his 
deposition (taken ex parte and without any fear of cross-examination 
before him) he says (fol. 259, 260, 261) that Sunderland & Hillyer knew 
all about this transaction; knew that the firm (Kilbourn & Latta) were 
the purchasers from the corporation ; that they (Sunderland and 
Hillyer) were purchasing from the firm at an advance and the 
amount of the advance; says that he himself told Sunderland and 
Hillyer all aboutit. Now it hardly need be pointed out how clearly 
the passage from his letter above quoted demonstrates the falsity of 
his statements in his deposition. If what he has testified to had been 
the truth itis simply impossible that he could have written the let- 
ter. He represents George Taylor as being the owner of these notes 
—the real and sole party in interest, and willing to discount them 
two per cent. for cash, and asks advice what shall be done. I am 
not now dealing with the falsity of this representation. I am only 
pointing out how impossible it is that he should have so written un- 
less he knew or believed that Sunderland and Hillyer were entirely 
ignorant of the interest of the firm of Kilbourn & Latta in these 
notes, and therefore in the transaction of purchase. 

Observe how carefully by this series of false statements, false en- 
tries and false writings the defendants guarded against the chance 
that the plaintiffs, either by accident or even, if suspicion should be 
aroused, by inquiry, might discover the interest of defendants in this 
transaction. If they talked with the trustees of the corporation they 
would only learn that the defendants represented that they were pur- 
chasing for others and not for themselves. If they should see the 
book entries they would disclose no other connection of the defend- 
ants with the purchase than that of brokers. Their bookkeeper, if 
disposed, could give them no information. The only man whocould 
have informed them was Taylor, and he carried written instructions 
to enable him to answer discreetly any question that might be asked. 

4th. I wish now to call attention to certain extracts from the 
testimony of Olmstead and Kilbourn respecting this purchase, 
which will be found in the Appendix (pp. 10, 11 and 12). There 
are some curious differences in these statements. According to 
Olmstead, Sunderland and Hillyer knew nothing about this square 
or any of the negotiations concerning it, until the day on which they 
bought it. On the contrary, everything concerning it was studiously 
concealed from them until that time. L Sppenaes, p. 10, q. 39 and 
67; p. 11, q. 107, 108, and q. 205, and p. 12, q. 400 and 401.) When 
first mentioned to them, they took it in five ‘minutes. ( Appendix, p. 
10, a. to q. 51). According to Kilbourn, not only had Latta and 
Hillyer been for a long while talking about this square, but they knew 
of the negotiations for its purchase by the firm while they were in 
progress, and were awaiting the result, because there “could not be 
anything definite” until those negotiations were concluded. ( Appen- 
dix, p. 12, q. 100, 101 and 108, and from q. 117 to 120.) I scarcely 
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know which of these two statements is inherently most improbable. 


That complainants should, as Olmstead says, without any previous 
knowledge, without any investigation, Inquiry or hegotiation, and 
relying upon no one but themselves, accept the first offer made to 
them, and conclude with thi haste a transaction of this 
} | v incredible. But to suppose, as Kilbourn 
wit complamants being desirous of purchasing this prop- 
erty, should be = »y a a of brokers that Ley, the | rokers, were 
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themselves trying to purchase It, and were hegotlating for that pur- 
pose, and that their. motive In purchasing was to resell at once to the 
COM Hlainants. : that t] in the eo} i} | ld litely 
complainants, and that ther eupon the con lainants should politely 


remain quiescent until the firm had made its bargain, and as soon 
ree to take it off their hands 
at a price fixed by the firm are sie inquiring What they had paid 
F 4 1c Olmstead Says ( Appendix, 


as Informed that this had been done, x 


( ) Tire \\ oht if ine expecte <l to sell it to Sunder- 
land and Hillyer (why, if he had studiously avoided saying any- 
thing to them about it, he does not ex plain ) and | Appendix, G. 05 ) 
that he did not offer it to anybody else. Kilbourn, although he says 
that Sunderland and ilillver ‘ohne about the negotiations and who 


the original owner was with whom they were being conducted, yet 

Appendix, q. 112) says that they did not know that the firm of 
Kilbourn & Latta: were the owners at the time of accepting the 
S65. 000 offer. If this be so. ean any one guess what Sunderland 
and Hillyer supposed they understood about these negotiations, 
whose results they were awaiting ss order to purchase themselves? 
The faet is that, accept ne all that defendants say about it as true, 
the transaction Isa riddle upon any theory which supposes the plain- 
tiffs to be sensible and the defendants to be honest. Undoubtedly, 
as Kilbourn says, the plaintiffs knew of these negotiations, but un- 
hey were informed, and believed, that 
tnese negotiations Were by Ing conducted HOT" them and in their in- 
terest. nadoubtedly, as Olmstead Ssavs, they took the property with- 
out hesitation when told that the negotiations were concluded; but 
undoubtedly they did so because they supposed they were buying 
from the orlgin: al owner, and that t] price paid was the result of 

| faith by their agents. 
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they deeded it to James M. naan trustee, in pursuance of a purchase 
made by Sunderland, Hilly Wd Stewart through Kilbourn & Latta. 
A e py of the « hntry mad ee def ndants in t heir books in relation 
to this purchase has been already set forth. (Ante, p.42.) From this 
entry if would appear that the square was sold by Burgess and Orme 
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to Sunderland, Hillyer & Co.; that the purchase price was $72,970, 
of which they paid in cash $18,420 and assumed an incumbrance of 
$54,550. The real price at which Burgess and Orme sold was $67,650, 
out of which Kilbourn & Latta retained $485 for expenses, paying 
to Burgess and Orme $2,697, as appears from this enti ‘y. Out of the 
cash payment made by plaintiffs Burgess and Orme received $2,667, 
and one of the notes made by them on this purchase and secured by 
their deed of trust amounting, principal and interest, to $10,026 
was paid. After deducting these payments and $82 charged in the 
entry as expenses, there remained in the hands of defendants $5,645 
unaccounted for except by the charge of $5,243.86 as commissions, 
In the account rendered to plaintiffs (exhibit A, fol. 220) there were 
only these entries relating to this purchase: 1st. A charge to plaintiffs 
of the purchase price $72,970, a charge of $ $95 for ex: mining title, 
and a credit of $54,556.65 assumed incumbrance. 

It thus appears that the plaintiffs are charged with a purchase 
price greater than the amount actually paid to their vendors and so 
augmented as to conceal a profit of $5,645 retained by defendants, 
If they were acting, or professing to act, as agents for plaintiffs, then 
this is an illegitimate profit which they must restore. If they had 
in good faith fulfilled their obligationsas plaintiffs’ brokers, they would 
have been entitled to charge to them commissions at regular rates for 
the actual purchase price ($67,650.65), amounting to $1,566, leaving 
the balance in their hands belonging to plaintiffs $4,079. But if, as 
the bill charges, they practised a fraud upon their principals, this 
deprives them of the right to any commission,and they must account 
to plaintiffs for the whole amount retained by them. ‘The defense 
here is similar to that in respect to square 115; that is, defendants 


say that they,in connection with Charles A. Eldredge, purchased from 


Burgess and Orme andthen sold toSunderland and Hillyer. Burgess 
testifies that defendants represented to him that they were purchasing 
for others and not for themselves. (Plaintiffs’ testimony, fol. 559.) 
There is nothing in the books of the defendants showing any con- 
nection, either of themselves or of Eldredge, with this purchase or 
sale, or indicating any interest of either, at any time in this square. 
On the other hand the book entry recites a s: ale direct from Burgess 
and Orme to Sunderland, Hillyer & Co. The $3,100 paid to Burgess 
and Orme, and the $10,026 to take up their notes. were paid from the 
moneys of the plaintiffs. The defendants do not pretend that they 
or any one else than the plaintiffs advanced or used or became lable 
for any money in connection with this purchase. but one deed was 
made, and that was a conveyance by Burgess and Orme to J. M. Latta, 
trustee, made econtemporaneously with the payment by plaintiffs ef 
the cash consideration. The deed is dated June 7th, and on the 
same day plaintiffs are charged with $25 for examining the title 
to the property. From the book entry it would appear that Burgess 
and Orme paid to the firm a commission of $5,243; but Burgess and 
Orme, in fact, paid no commissions. As defendants now say, this 
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know which of these two statements is inherently most improbable. 
That complainants should, as Olmstead says, without any previous 
knowledge, without anv Investigation, Inquiry or negotiation, and 
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The undisputed facts are these: May 24, 1872, Burgess and Orme 
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made by Sunderland, FH nd Stewart throueh Kilbourn & Latta. 
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to Sunderland, Hillyer & Co.; that the purchase price was $72,970, 
of which they paid in cash $18,420 and assumed an incumbrance of 
$54,550. The real price at which Burgess and Orme sold was $67,650, 
out of which Kilbourn & Latta retained $485 for expenses, paying 
to Burgess and Orme $2,697, as appears from this entry. Out of the 
cash payment made by plaintiffs Burgess and Orme received $2,667, 

and one of the notes made by them on this purchase and secured by 
their deed of trust amounting, rincipal and interest, to $10,026 
was paid. After deducting these payments and $82 charged In the 
entry as expenses, there remained in the hands of defendants $ $5,645 
unaccounted for except by the charge of $5,243.86 as commissions. 
In the account rendered to plaintiffs (exhibit A, fol. 220) there were 
only these entries relating to this purchase: Ist. A charge to plaintiffs 
of the purchase price $72,97 QO, acharge of $25 for examining title, 

and a credit of $54,556.65 assumed incumbr: ance. 

It thus appears that the plaintiffs are charged with a purchase 
price greater than the amount actually paid to their vendors and so 
augmented as to conceal a profit of $5,645 retained by defendants, 
If they were acting, or professing to act, as agents for ph intiffs, then 
this is an illegitimate profit which they must restore. If they had 
in good faith fulfilled their obligationsas plaintiffs’ brokers, they would 
have been entitled to charge to them commissions at regular rates for 
the actual purchase price ($67,650.65), amounting to St 566, leav ing 
the balance in their hands belonging to plaintiffs $4,079. But if, as 
the bill charges, they practised a fraud upon their principals, this 
deprives them of the right to any commission,and they must account 
to plaintiffs for the whole amount retained by them. ‘The defense 
here is similar to that in respect to square 115; that is, defendants 
say that they,in connection with Charies A. Eldredge, purchased from 
Burgess and Orme and then sold to Sunderland and Hillyer. Burgess 
testifies that defendants represented to him that they were purchasing 
for others and not for themselves. (Plaintiffs’ testimony, fol. 559.) 
There is nothing in the books of the defendants showing any con- 
nection, either of themselves or of Eldredge, with this purchuse or 

sale, or indicating any interest of either, at any time in this square 
On the other hand the book entry recites a s: ale direct from Burgess 
and Orme to Sunderland, Hillyer & Co. The $3,100 paid to Burgess 
and Orme, and the $10,026 to take up their notes, were paid from the 
moneys of the plaintiffs. The defendants do not pretend that they 
or any one else than the plaintiffs advanced or used or became liable 
for any money in connection with this purchase. But one deed was 
made, and that was a conveyance by Burgess and Orme to J. M. Latta, 
trustee, made contemporaneously with the payment by plaintiffs of 
the cash consideration. The deed is dated June 7th, and on the 
same day plaintiffs are charged with $25 for examining the title 
to the property. From the book entry it would appear that Burgess 
and Orme paid to the firm a commission of $5,243; but Burgess and 
Orme, in fact, paid no commissions. As defendants now say, this 


amount represents a profit to be divided between themselves and 
Eldredge. Why, then, was it not entered as such? I venture to say 
that no plausible reason can be suggested consistent with an honest 
purpose. The manifest intent of these entries, taken as a whole, 1s 
that it should appear to any one who might read them that Burgess 
and Orme sold this property to Sunderland and Hillyer for $72,970, 
and that defendants had no interest in the transaction otherwise 
than as brokers. 

It is difficult to believe that this substitution of a fiction for a fact 
was done carelessly or wantonly. It was done to keep from some 
one a knowledge of the fact. As there was no one other than the 
plaintiffs from whom the defendants had any interest to conceal this 
fact, and none to conceal it from them unless the fact was inconsistent 
with the obligations of defendants, this must be regarded as another 
circumstance tending tu show the existence of the fiduciary relations 
charged ir bill. And right here I wish to point out another illus- 
tration of Mr. Latta’s characteristic mendacity. In the deed from 
Burgess and Orme to Latta as trustee for plaintiffs (plaintiffs’ exhibit 
H, fol. 561) there is a mistake of $10,000 in the statement of the con- 
sideration. The deed recites that an incumbrance of $64,550 was 
assumed by the grantee, when in fact $10,000 of the $13,000 cash 
consideration named was a payment upon this original secured in- 
debtedness, reducing it therefore to $54,550. About this fact there is 
no doubt. Burgess asserts it, Olmstead and Kilbourn admit it, and 
the account rendered to plaintiffs (exhibit A) clearly states it. Yet 
Latta, both in his answer and deposition, attempts to take advantage 
of this error in the recital to persuade the court that the firm made 
no profit in this transaction, but actually sustained a loss. In his 
answer (fol. 179) he takes pains to assert positively that the considera- 
tion mentioned in the deed was the true consideration. In his depo- 
sition (fol. 262) he reasserts this, and says distinctly that the purchase 
price paid Burgess and Orme was $77,520, and then adds: 

As in the account furnished by Kilbourn & Latta to Sunderland and Hillyer, 
they are only charged with $72,970, indicating that we did not charge Sunderland 
and Hillver enough by $4,680.55. 

His reiterated assertion of the correctness of the recitals in the 
deed are not only shown by the other evidence to be beyond all 
question untrue, but it is impossible to suppose that Latta believed 
it to be true. In the very account to which he refers (and which, 
with the deed, Mr. Latta musi, from the particularity of his state- 
ments, have seen very recently), the only credit given to plaintiffs 
for incumbrances 1s $94,550. Had the recitals in the deed been cor- 
rect, they should have been credited for incumbrances with $64,550. 
The balance of the account would not have been in any way affected 
by accepting as true the statements in the deed. The plaintiffs 
would have been charged with $10,000 more as the purchase price, 
and their credit would have been greater by $10,000 for incum- 
brances. The last part of the sentence quoted illustrates how easily 
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a. false statement leads to an absurd one. If there was any mistake, 
it wasa mistake of $10,000, neither more nor less. Taking the deed 
as correct, the actual consideration paid to Burgess and Orme would 
have been $77,650. It is by subtracting from this sum $72,970, 
with which plaintiffs are charged, that Mr. Latta obtains his $4,680, 
the amount by which, as he says, the plaintiffs were undercharged. 
But this can only be upon the assumption that plaintiffs should have 
been charged with the exact amount which Burgess and Orme re- 
ceived, ignoring entirely the $5,000 and upwards of profits made by 
the defendants. No profits for the firm can be figured out by taking 
the recitals of the deed to be true, as Mr. Latta says they are,.and 
adding to the purchase price actually charged to plaintiffs the $4,680 
which he says is the amount of the error against the firm. To give 
the firm this profit the addition to the purchase price charged must 
be $10,000—that is the exact amount of the error in the deed—and 
this addition cannot be made, as I have shown, without at the same 
time adding $10,000 to the credit of the plaintiffs, by which change 
the firm could neither gain nor lose. This matter is of no intrinsic 
importance. I have dwelt upon it only to further illustrate the value 
which should be attached to Mr. Latta’s sworn stateménts. A care- 
ful examination must convince any one that he deliberately stated 
what he knew to be untrue in respect to the consideration of this 
purchase. He did this to screen himself from liability under the 
shelter of a recital in the deed, which he knew to bea mistake. That 
he did it in a blundering way only illustrates how easily a witness, 
however shrewd, may become confused when he relies not upon his 
memory, but upon his wits, when the process of testifying is not a 
process of recollection but of calculation. 

To return to the transaction itself, it may be summed up as fol- 
lows: From the accounts rendered to plaintiffs and from the entries 
in defendants’ books, this was a sale from Burgess and Orme direct 
to the plaintiffs at the price of $72,970. The funds used in making 
the purchase were the funds of the * Jaintiffe The actual price paid 
Burgess and Orme was $67,650. The difference ($5,320) was taken 
by defendants, who used every precaution to conceal the fact. If 
they were plaintiffs’ agents this was a fraud, and they must account 
to them for the whole of this profit. It is immaterial whether they 
did, as they say, give to Eldredge $2,000 of thisamountor not. Tha?‘ 
they did so we have only their assertion, for there is not in their books 
a word or figure in any way connecting Mr. Eldredge with this pur- 
chase, and they do not pretend that he did anything or paid any- 
thing. (Testimony of Olmstead, fol. 1096.) Thev had no more 
right to take the money of plaintiffs and give it to Eldredge than to 
take it and retain it themselves. Their only escape from hability is 
in successfully denying the relation of agency. 


54 
SQUARE 158. 


Lot 17.—E. P. Morgan, the owner of this lot, conveyed it by deed 
dated May 23d and acknowledged May 25, 1872, to John Bull, the 
bookkeeper of defendants, and May 31st, Bull deeded it to J. M. Latta, 
trustee for plaintiffs. The consideration paid Morgan was $5,000, 
of which rs wascash. ‘The purchase price charged to and paid by 
plaintiffs was $8,316, of which $4,316 was cash. Bull had no interest 
in the transaction, but at the request of defendants took the deed 
from Morgan and. conveyed to Latta without asking or receiving any 
explanations of the reasons for passing the title through him. De- 
fendants admit that the $3,316 was a profit made by them. They 
say that they bought from Morgan and sold to Sunderland, Hillyer 
& Co. They paid no money of their own, but made the cash pay- 
ment of $1,000 to Morgan from funds of the plaintiffs in their hands. 
(See Latta’s testimony in former case, ante, p.31.) For the deferred 
payment Latta, as trustee and on behalf of plaintiffs, made a note 
for $4,000 and executed a trust deed, as trustee for plaintiffs, to se- 
cure it. The plaintiffs are charged with the expense of examina- 
tion of the title. These facts show that, notwithstanding the two 
deeds, the passing of the title from Morgan to plaintiffs was in fact 
but a single transaction. The deed to Bull was a superfluous for- 
mality, he, Bull, having no interest and knowing, in fact, nothing as 
to the character of the transaction or the purpose of the convey- 
ance to him. (Testimony of Bull, fol. 504.) 

As to the relations between the firm and the plaintiffs, Olmstead 
attempts to make a distinction between these lots in square 158 
and the other property purchased. He says (fol. 1011): 

That plaintiffs authorized us to go and buy anything in that square we could 
get hold of at fifty cents a foot. They simply put a round figure of fifty cents 


a foot on anything we could buy there, and as we picked up the property we 
charged it to their account at fifty cents a foot. 


And folio 1012: . 


They authorized us to buy anything in that square at fifty cents. We bought 
that for $5,000 and sold it to them for eight thousand and some odd dollars. I 
don’t recollect exactly what the amount was. In that instance they made what is 
ordinarily known in stock brokerage as an open order. For instance, they say 
buy this line or-that at such a price, and the broker takes care of himself. 


It is evident in the first place from these statements that the lots 
bought by plaintiffs in this square were not in the hands of defend- 
ants for sale either as owners or as agents for others. The primary 
undertaking of defendants was to purchase, not to sell. The induce- 
ment to purchase came solely from their relations with plaintiffs. 
But for the plaintiffs the purchases would not have been made. The 
initiatory steps taken by defendants in respect to these purchases 
were subsequent to and in pursuance of an arrangement of some 
character with the plaintiffs. The only question is as to the charac- 
ter of this arrangement. 
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It was undoubtedly possible for plaintiffs to have made the arrange- 
ment testified to by Olmstead ; that is, to have agreed to pay defend- 
ants fifty cents per foot for any lots which they ‘might buy for them 
in this square, regardless of the price at which they should be obtained 
from the owners. This, I say, is possible, but it is inherently very 
improbable. The square was entirely unimproved and was, therefore, 
all for sale. The value of different lots in this, as in every large 
square, varied greatly. Olmstead admits (fol. 1093) that in this square 
there was 30 per cent. difference in the value of different lots. The 
plaintiffs were purchasing solely for speculation. Ifthey had common 
sense they proposed to buy as cheaply as possible, and unless they 
were destitute of business capacity they proposed to employ the 
ordinary means for ascertaining the lowest price for which its owners 
were willing to sell. The plaintiffs did not in fact communicate or 
attempt to communicate with any of the owners of property which 
they purchased. They made no attempt to inform themselves directly 
or indirectly except through the firm of Kilbourn & Latta as to the 
price asked for any particular piece of property by its owner. We 
cannot suppose that the plaintiffs did not understand the necessity of 
inquiry and the value of negotiation. Nothing could be more stupid 
in a business point of view than to bind themselves beforehand to 
pay a fixed uniform price for whatever these brokers might be able 
to purchase on this or any other square. In such an agreement the 
advantages were all on one side. ‘They could by no possibility gain 
anything by it, and they might, and in fact were almost sure, to lose. 
How much they might lose is shown in the case under consideration. 

Had pl: aintiffs gone themselves to Morgan, or employed a broker 
to negotiate with him, they would have bought this iot for $5,000, 
instead of $8,516—that is, they would have saved $5,316, or 66 per 
cent.on the amount. The difference between the price asked by 
Morgan and that paid by the plaintiffs is too great to be acc ounted 
for by the supposed ignorance of either. The only rational expla- 
nation is that plaintiffs were imposed upon, and without inquiry 
accepted the statements and acted upon the advice of those whom 
they supposed were, as their agents, negotiating and advising in 
their interest. 

As to the other lots in square 158, mentioned in plaintiffs’ bill, 
the answers (par. 7) do not deny that defendants made the profit 
thereon, as charged by plaintiffs, aggregating $2,668. The only issue 
is upon the agency of defendants, and if that has been estab- 
lished, then the liability of defendants for the amount above stated 
follows as a necessar y deduction. What has been said with regard 
to lot 17 applies equally to them. 


56 
SQUARE 156. 


The circumstances in regard to the purchase of this square are 
peculiar. In 1871 an association was formed for the purchase of 
real estate, called the Real Estate Association, composed of Jay Cooke 
& Co., having a half interest, and Chas. A. El lredge, P. M. B. Young, 
Judge MacArthur, Eli Pa rker, and General Belknap, each having a 
tenth interest. They paid in as capital $50,000, in the proportions 
above stated, and placed this sum in the hands of Kilbourn & Latta, 
as brokers, to make the purchases. In October, 1871, these brokers 
purchased from Thomas Young, on account of the association, square 
156, for the sum of $65,748, Young paying the firm out of this a 
double commission of $4,673. The title was taken in the name of 
Hallett Kilbourn, trustee. In May, 1872, Sunderland, Hillyer & Co. 
purchased, through Kilbourn & Latta, this square for $90 429, and 
Kilbourn deeded it to James M. Latta, trustee. None of the mem- 
bers of the Real Estate Association were consulted before the making 
of this sale, nor, either at the time nor subsequently, were they in- 
formed that it had been made. (Testimony of Kilbourn, fol. 893; 
testimony of Olmstead, fol. 1256; testimony of Eldredge, fol. 1634, 
and of MacArthur, fol. 1669.) The defendants testify that they had 
a general authority to sell, as well as buy, without consulting any 
member of the association. (Testimony of Kilbourn, fol. 893.) The 
defendants further testify that, by the terms of their employment by 
the Real Estate Association, they were, besides their commissions, to 
share equally with the association all profits which might be realized 
upon sale of property purchased. (Testimony of Olmstead, fol. 1120; 
testimony of Kilbourn, fol. 911.) The difference between the price 
for which the property was purchased from Young and that paid by 
Sunderland, Hillver & Co. was $24,681. Out of this defendants took 
a commission of $4,521. Of the balance ($20,160) the defendants 
say that they took one-half, or $10,080, as their share of the profits. 
(T estimony ‘of Olmstead, fol. 1120.) What became of the other 
half Olmstead declines to state, but none of it was ever paid to any 
member of the association. It was put into the bank account of de- 
fendants as a credit to them, and there remained. In December, 
1875, defendants. purchased the interest of Judge MacArthur in the 
association. (Exhibit J. F.O., No. 6, fol. 1493.) The price paid was 
$5,000, being the amount originally paid in by him, without interest. 
They represented to him that, owing to the financi al panic, it would 
be necessary to levy an additional assessment on the members of the 
association. They gave him no account or statement, and did not 
inform him that any profits had been made by the resale of any 
property purchased. (Testimony of MacArthur, fol. 1668.) In the 
same way, from time to time, between the last-named date and 
November, 1875, they purchased the interest of all the other owners 
in the association except that of Eldredge. The interest of Eldredge 

was bought by Olmstead in , 1880, the consideration being the 
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transfer of a lot worth less than the amount which he had paid in 
in cash. (Testimony of Eldredge, fol. 1652.) 

As to the alleged agreement by which these defendants were to 
have, in addition to their commissions, one-half the profits of the 
association, they are directly contradicted by Mr. Eldredge (fol. 
1630) and by Judge MacArthur (fol. 1667). They both say that ion 
never heard of any such agreement and, which is sufficiently appar- 
ent, that none such could have existed without their knowledge. 
Without any contradictory evidence, it would be difficult to believe 
that any man or set of men consented to so one-sided an arrangement. 
On this single transaction the defendants made, as their books show, 
commissions amounting to ($4,673, paid by Young, and $4,521 
charged on sale to plaintiffs) $9,194. The association put up all the 


money and took all the risks. To agree in addition to give one-half 


the profits was not business but incredible folly. Whether the fact 
is one way or the other is not directly material to plaintiffs; but 
under the pleadings the veracity of the defendants is in issue. The 
fact here sworn to by them is from its nature and importance, one 
about which they could not have been originally mistaken and which 
they could now fail to remember. Accepting, as I have no doubt 
the court will, the statements of Mr. Eldredge and Judge MacArthur 
as correct, there is no esc: ape from the conclusion that the defendants 
have deliberately testified to that which they knew to be untrue. 
Upon the facts above stated, the material question here, as in the 
cases previously considered, is as to the relation between the defend- 
ants and the plaintiffs. It is true that this transaction is complicated 
by one element which did not exist in the others. Instead of a single, 
the defendants here practised a double, fraud. They were undoubt- 
edly under obligation to act in this transaction as the agents of the 
Real Estate Association as much so as, assuming as true the allega- 
tions of the bill, they were under obligations to act in the same tran- 
saction as the agents of the plaintiffs. Having assumed a position 
where they owed inconsistent duties to two principals, they solved the 
difficulty by performing neither. They did not prefer one client to 
the other, but simply preferred themselves to both. No one can read 
the testimony and doubt that, by concealment and misrepresentation, 
they deceived and misled to their injury the members of the Real 
Estate Association, and thereby incurred toward them a liability 
which could have been, and, perhaps,can now be enforced. Had they 
in good faith, acting as brokers for the Real Estate Association, sold 
this property to plaintiffs for $90,429, they would have been entitled 
to commissions at regular rates amounting to $2,325.60, and the 
balance of the difference between the purchase and sale price 
should have been paid over to the association. Instead of this 
they first took out $4,521, calling it a commission; then took for 
themselves half of the remaining $20,160 as their share of profits; 
and then, by concealing the fact that any profits had been made 
until they had purchased the several interests in the association, they 
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secured for themselves that which remained. That this conduct con- 
stituted an actionable injury against the members of the association 
is unquestionable. But it does not follow that they did not by this 
same conduct incur a liability to the plaintiffs. The plaintiffs aver 
that defendants agreed to negotiate for the purchase of this property, 
as their agents and in their interest; that they professed so to have 
negotiated, and represented that a certain price was the lowest for 
which the property could be obtained from its owners, and that upon 
this representation, and being advised thereto by the defendants, 
the plaintiffs were induced to sanction a purchase at this price; that 
they did not knowor suspect that defendants had any interest or were 
under any obligation to any one else in the transaction. That they 
did not disclose their interest 1s admitted by Olmstead. If these 
are the facts then the defendants were not at liberty to realize any 
profit for themselves inthe transaction, and if they did so, it was a 
breach of trust rendering them liable to the plaintiffs for the full 
amount so realized. This liabilily is in no way affected by their actual 
undisclosed relations or agreements with the Real Estate Association. 
In a suit by the association against defendants to compel an account- 
ing for the profits made on this sale the latter would not be per- 
mitted to show as a defense that these profits were in fact obtained 
by practising a fraud upon the plaintiffs, and that for this reason de- 
fendants might be held liable therefor in a suit against them by the 
plaintiffs. No more in asuit against them by the plaintiffs, based 
upon the fraud practised upon them, will it constitute a defense to 
show that these profits were received and retained by them under 
such circumstances that they might have been or may be compelled 
to account therefor in an action against them by the association. 
They cannot escape liability for a fraud practised upon one by 
showing that their conduct in the same transaction was also a fraud 
upon another, although the consequence may be to subject them to 
a, double lability. 

Assuming, then, that a general agency for plaintiffs has been 
established, it only remains to consider the amount which, under 
the proofs, plaintiffs are entitled to recover. The legal principle to 
be applied is the same as that heretofore stated, viz: that if defend- 
ants were the agents of plaintiffs to purchase, it was a breach of their 
trust for them to attempt to make a profit for themselves in the 
transaction, and for whatever profit so made they were to account to 
plaintiffs. See this rule stated and applied in the following recent 
English eases: Bently v. Craven, 18 Beavan, p. 75; Parker v. Me- 
Kenna, 44 L. J. Chane., 425 (10 L. R. Chane., 96), and Morrison ». 
Thompson, L. R. Q. B., 480 (22 W. R., 859). The amount which they 
admit to have realized directly upon the sale is $14,601. With this 
amount, as they testify, and, as against themselves, we must take 
their word, the Real Estate Association had nothing to do. Had 
they acted honestly, they would have been entitled to a commission 
of $2,325; but if they acted dishonestly, and to charge them at all 
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the court must so find, they are entitled to no allowance tor commis- 
sions. There would, therefore, seem to be no question as to the 
right of plaintiffs to recover this $14,601, which they admit that they 
actually received. 

As to the balance the question is somewhat different. The defend- 
ants do not admit that this was a profit made by them, but assert 
that it belonged to the association and was held by them for its ben- 
efit. But it is certain that 1f so held the members of the association 
were ignorant of the fact, and no one of them ever derived any ben- 
efit from it. The firm never paid to any 1nember any portion of it 
at any rate. In fact, if Mr. Olmstead is correct when he says (fol. 
1110), “ We were a part and parcel of the Real Estate Association,” 


and when he says, “The Real Estate Association was in fact Kil-- 


bourn & Latta,” there would seem to be no particular reason why 
they should not take all the profits and let the men who put up 
the money be satisfied with that as their part of the operation. Im- 
mediately upon the sale they put the profit with their own funds, 
and there it remained. There is no entry in their books crediting 
this amount to the association, or in any way distinguishing it from 
the half of the profits which they admit that they appropriated to 
themselves. Whatever may have been their secret intentions, they 
did in fact take it and use it as theirown, and up to the present time 
their right to it appears not to have been legally questioned. I 
think, therefore, that, for the purpose of this action, this may be 
treated as a profit realized by the defendants; that, whatever may 
have been the fact, 1t should, as between the plaintiffs and the de- 
fendants, be presumed that the association, the real owner, willingly 
parted with this property for what it had cost,and that the difference 
of price was an unauthorized overcharge, dishonestly imposed upon 
the plaintiffs in the purchase. Accordingly, as the court shall or 
shall not agree to this view, the defendants will be chargeable with 


$24,681 or only with $14,601. 
VALUE OF PROPERTY PURCHASED. 


The court will observe that in the treatment of the several trans- 
actions complained of in this bill no consideration has been given 
to the actual value of the property purchased as compared with the 
price paid by plaintiffs. Nor was any evidence specially directed to 
the question of positive or relative value introduced by complainants. 
For the application of the legal principle upon which complainants 
rest their right to recover, such evidence is unnecessary, and in fact 
irrelevant. That principle is, that an agent will not be permitted to 
make a profit for himself out of the conduct of his principal’s busi- 
ness, and that for all gains so realized he will be held accountable 


-1n equity as a trustee for his principal. The reasoning upon which 


the rule is based I suppose to be that an agent, being bound to do 
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the best he can for his principal in the conduct of all business with- 
in the scope of his agency, any profit gained by him therein is one 
which might have been, and therefore should have been, and by a 
court of equity will be, considered as having been made for his prin- 
cipal. 

Tf it were admitted or proven that plaintiffs paid no more for this 
property than it was worth, it would be none the less true that they 
paid more for it by the amount of profits taken by defendants than 
they would have paid had defendants faithfully discharged their 
duty as agents. The only pertinence which evidence as to value 
could have to any issue in the case is in its possible bearing upon 
the main propositions of the existence and breach of a trust relation 
between the parties. Even in this view, only evidence of market 
value as distinguished from intrinsic value could be considered. 
As regards its bearing upon this question, there is enough in the 
record to make it extremely probable that the prices paid by plain- 
tiffs were exorbitant. Excepting square 156, the defense as to each 
transaction is an alleged sale by third persons to defendants and a 
resale by them to plaintiffs, and in each instance the sale and resale 
were practically contemporaneous. Nothing in the evidence justifies 
the supposition that there was any intervening change of market 
value. Yet the prices paid by plaintiffs were on the average one- 
third greater than those paid by defendants. Either, therefore, 
the defendants purchased far below the market value or the plain- 
tiffs paid far above it. Take, for example, square 115, where the al- 
leged purchase by defendants and resale to plaintiffs were so thor- 
oughly identical in time that the plaintiffs received their title from 
the original vendor and made the cash payment thereon to him, 
and where the amount received by this vendor was $40,000 and the 
price paid by plaintiffs $65,000. Nothing in the evidence suggests 
any reason why the trustees of the corporation owning this »yroperty 
should not have known what it was worth, or why they should have 
consented to sell it for less. On the other hand, the facts stated in 
the bill sufficiently explain how the plaintiffs might have been mis- 
led to pay much more than it was worth. I think in this, as in other 
cases, the price at which the defendants were able, by the employ- 
ment of the ordinary methods of negotiation, to obtain the property 
from its owners is the best obtainable criterion of its market value. 
As said before, the intrinsic value is of no importance, but if it were 
I should call attention to the assertion made by defendants in their 
answers, and reiterated in their testimony, that five years afterwards, 
and when plaintiffs, from outside means, had paid in cash two-thirds 
of the original purchase price, the entire property was not considered 
sufficiently valuable to safely secure the one-third of the purchase 
price remaining unpaid. (Fols. 58, 193.) 
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ADMITTED BALANCE DUE FROM LATTA. 


Latta’s accounts rendered to close business with plaintiffs in 1878 
(exhibit E and exhibit L) show a credit balance in favor of Sunder- 
land and Hillyer of $5,480.92, and a debit balance against Thomas 
Sunderland of $4,245.16. From the manner in which the accounts 
were kept, it is proper that the amount due from Sunderland should 
be credited upon the amount due to Sunderland and Hillyer, leav- 
ing, therefore, the balance due from Latta to Sunderland and Hill- 
yer, $1,235.79. It is not claimed that any part of this has been paid. 
Sunderland testifies that it has not been paid and is still due. 


COMMISSIONS ON SALE OF STEWART’ HOUSE. 
¢ 


In 1873 R. I. Fleming took in part payment of a building con- 
tract with W. M. Stewart, a house owned by the latter on Massachu- 
setts avenue. (Testimony of Fleming, fol. 1597.) In December, 
1873, Kilbourn & Latta entered in their books a charge against 
Stewart of $1,000 commission on this transfer. Stewart did not pay it, 
and two years afterwards, in November, 1875, Kilbourn & Latta 
made an entry charging this $1,000 to Thomas Sunderland, and, from 
funds of his in their hands, paid themselves the amount. (Page 
236) Sunderland was not informed of this until his account (ex- 
hibit C) was rendered to him in July, 1878. He (Sunderland) testi- 
fies that he had nothing to do with the transaction, that he was in 
no way responsible for any commissions, and that he never authorized 
the charge or said or heard anything about it prior to 1878, when 
he promptly and somewhat indignantly repudiated it. (Fol. 1653. 

No evidence in support of the charge has been given or attempted. 
Olmstead says that he cannot state any reason for making this charge. 
(Fol. 1443.) He admits that he presented the bills to Stewart, and 
that Stewart did not suggest that it was for Sunderland to pay. 
(Fol. 1444.) The fact is that the firm were not entitled to commissions 
from anybody, that Stewart refused to pay them, and they then 
charged and collected them from Sunderland in his absence and 


without his knowledge. 


SPECIAL DEFENSES, 


1st. Statute of Limitations and Laches. The alleged frauds in pur- 
chase of property, the plaintiffs say, were not discovered by them 
until 1881, a month or two before the bill wasfiled. It is not claimed 
by defendants that subsequent to the purchases and prior to 1881 any 
knowledge came to the plaintiffs respecting them, nor that any cir- 
cumstance occured which should have putthem uponinquiry. What- 
ever plaintiffs are alleged by defendants to have known prior to 1881 
about their (defendants’) interest in the purchases or the taking of 
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profits by them beyond commissions, they learned at the time of or 
anterior to the purchase. Butif,as defendants say in regard to some 
of the transactions, the plaintiffs at the time of the purchase had 
knowledge of the facts, then there was no fraud, and consequently 
no cause of action to be barred or affected by lapse of time. 

As to the charge for care and management, the plaintiffs say that 
they knew nothing about it until after they arrived here in 1878. 
The date of their arrival was June 17th, Mr. Sunderland being able 
to fix this accurately by the hotel register. (Fol. 1564.) They say 
that after their arrival several days elapsed before they received the 
accounts from which they first discovered this charge. In this they 
are corroborated by Mr. Bull (fols. 517, 518), who himself, at the 
request of Olmstead, made out one of the accounts. (Exhibit D, fol. 
238.) The present action was commenced June 9, 1881, and the orig- 


inal equity suit against Latta, June 20,1881. No question is made as 


to the date when plaintiffs arrived in Washington, nor as to the fact 
that subsequent to their arrival accounts containing these charges were 
made out and delivered to them. Nor until nearly a year after the 
commencement of taking testimony in this case was it questioned that 
from these accounts plaintiffs obtained their first knowledge of this 
charge. It is so stated in the bill and is not denied in the answer. 
(See answer of Kilbourn and Olmstead, paragraph 10.) Olmstead, 
after having several times in his testimony admitted such to be the fact 
(see Appendix, p. 9, q. 927 to 929, and also testimony, fol. 1348, q. 1133 
and 1134), being re-examined (October 10th, 1882, eight months after 
his first examination), says that he thinks he sent an account contain- 
ing this charge to one of plaintiffs in November, 1877 (fol. 1392), and 
a few days afterwards (fol. 1420) is able to state positively that he did 
so, claiming that his memory had been refreshed. The refreshment 
consisted in finding a paper which he says that he, several months 
before, took from a package of papers accidently left in his office 
(when his examination took place) by plaintiff Sunderland. The 
paper isin evidence. (Fol. 1526, ex. J. F.O.,No.25.) Itisanaccount of 
Kilbourn and Olmstead, containing no charge for care and manage- 
ment, and no reference to the subject. Its force as arefresher was, 
as he says, that it caused him to remember that at the same time that 
he had sent this account, he had also sent some other accounts of the 
firm of Kilbourn & Latta, which latter must have contained the 
charges for careand management. [ shall assume that as in this 
sudden burst of recollection, Mr. Olmstead is not corroborated by 
any person, paper or circumstance, the court will prefer to accept his 
previous statements, made before he had become so thoroughly im- 
pressed with the necessity of taking shelter behind the statute of 
limitations. The dates above given dispose of the technical bar of 
the statute. As to laches, the reason why plaintiffs delayed so long 
in bringing this suit are fully explained by themselves. (Fols. 399, 
400, and 496, 659. The fact that within a month after making 
the discovery plaintiffs employed W. S. Cox, of this city, and placed 
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in his hands the necessary papers to commence suit to recover these 
amounts, and that in June, 1850, two suits at law for its recovery 
were actually commenced in the circuit court of Indiana against 
all the defendants, are sufficient to disprove any of that sort of 
negligence which disposes a court of equity to regard unfavorably 
a stale demand. That the defendants were in no way misled as 
to the intentions of plaintiffs sufficiently appears by the statement 
of Olmstead that in July, 1878, plaintiffs stated their determination 
to sue Latta to recover this amount; that in September, 1875, plain- 
tiffs stated to Jeffries, the attorney for Kilbourn and Olmstead, their 
intention to hold all the defendants for the amount taken (testimony 
of Jeffries, fol. 1587), and that in the early part of 1880 Olmstead 
was informed by Hillyer that plaintiffs were commencing suit in 
Indiana, and that they intended to commence suit here against all 
the defendants to recover the whole amount charged for care and 
management. (Testimony of Olmstead, fols, 1166, 1167.) During 
the period from July, 1578, to the time of filing the bill both the 
plaintiffs resided and were engaged in business on the Pacific 
Coast. Mr. Sunderland remained there all the time until February, 
1881, and Mr. Hillyer made only two short visits to Washington, 
one in the summer of 1879 and the other in the spring of 1880, 
when he caused the institution of the suits in the circuit court of 
Indiana. 

2d. Receint to Kilbourn and Olmstead. Of the $18,000 of plaintiffs, 
funds retained by Kilbourn and Olmstead after the dissolution of 
the firm of Kilbourn & Latta, January Ist, 1877, $2,715 remained in 
their hands unexpended at the time of the discovery by plarntiffs, 
in 1878, of the charge for care and management and consequent 
withdrawal of their business from defendants. [Kilbourn and Olm- 
stead admitted this balance to be due, but were not able to pay it 
immediately. (Testimony of Kilbourn, fol. 865.) Thereupon plain- 
tiffs employed Olmstead under a special agreement to obtain a revi- 
sion of special improvement taxes, he to receive as compensation 
ten per cent. upon the amount of reduction (fol. 1507, ex. J. F. O. 
No. 18), and in this way work out the amount due from Kilbourn 
and Olmstead to the plaintiffs. At this time a suit, commenced in 
November, 1877, by Latta against Kilbourn and ‘Olmstead, was 
pending in this court, in which Latta, among other things, claimed 
that Kilbourn and Ulmstead had at the time of the dissolution 
of the firm of Kilbourn & Latta assumed the payment of the 
amount due to plaintiffs by the old firm; that the balance of $2,715 
was still unpaid; that Kilbourn and Olmstead were in failing cir- 
cumstances and were about to dispose of their property, &e., and 
prayed for an injunction and other relief. In this suit, as between 
Latta on one side and Kilbourn and Olmstead on the other, the 
sympathies of the plaintiffs for the reasons stated by them (fols. 
1568, 1569, 1649) were with the latter. Kilbourn and Olmstead, 
through their attorney, Gen. N. L. Jeffries, asked plaintiff Sunder- 


land (Hillyer having returned to the Pacific Coast) to accept their 
note for this balance and give them a receipt showing its payment, 
which might be filed in Latta’s suit as a defense to this part of 
his complaint. Sunderland agreed to this, and the note was exe- 
cuted and receipt given. The receipt was filed in the suit as pro- 
posed, and served the purpose for which it was obtained. It is 
this receipt, given under these circumstances, which both Kilbourn 
(fols. 96, 830, and 836) and Olmstead (fol. 1850) now testify was, 
and was intended to be, as to them a final settlement and full dis- 
charge of all liability to plaintiffs, including that in respect to care 
and management. Considering the circumstances under which it 
was obtained, the attempt to use it in this way is not very ereditable 
to the disposition of these two defendants. An honorable man, 
it seems to me, would hesitate to turn an act of kindness done at 
his request to the doer’s injury. In this case the attempt is as im- 
otent as it is indelicate. The receipt is in evidence (ex. S. and H., 

o. 1, fol. 1506), and its form is of itself a sufficient refutation of 
of the statements of these defendants. It is simply a carefully 
worded receipt for so much money on account. It not only does 
not purport to be a settlement of anything, but itslanguage indus- 
triously excludes the idea that it was intended to have any such 
effect. Kilbourn and Olmstead admit that it was not intended to 
affect the claim of plaintiffs as against Latta, but only as against 
themselves. But if the plaintiffs had any claim on account of 
this charge for care and management it was a claim against all 
three of the defendants jointly,and one could not be released 
without releasing the others. Saying nothing of the testimony of 
Sunderland, who says it was distinctly understood, and the receipt 
given only upon the express condition that it should not operate as 
a release of anybody, the testimony of General Jeffries, the attorney 
for Kilbourn and Olmstead, who conducted the business, and through 
whose influence mainly Sunderland was induced to do this favor to 
his clients, removes all doubt either as to what was done or what 
was intended. (Testimony of Jeffries, fol. 1587, et seg.). After read- 
ing his testimony, the interesting question with the court will be 
not as to the legal effect of this paper upon the rights of the plain- 
tiffs, but as to the effect of the baseless assertions of the defendants 
upon their credibilty as witnesses. 


es ae 


65 
DECREE. 


By the terms of the stipulation of March 22, 1882, on file, the 
court is to render such decree for or against any or either of the 
parties as the evidence warrants. Accepting the conclusions of the 
preceding argument there should be a decree: 

1. Ie favor of plaintiffs and against all the defendants: 


Amount taken for care and managemenNt........... 000... ccc ee eee ee cee eee eee ces $16,526.67 
Interest from December 12, 1876. 

Profits on square 115......... ......... janet anntiaiinren< utente eae abn ..... 20,000.00 
Interest from May 50, is7z. 

rh I Na caia tints cndtatese iuwdae aendenndn wenane ints intitle ian 5,519.55 
Interest from June —, 1872. 

SP WUMUe CONS BE ET, CUI BE xn ovcsinvinss cnsnss coscwwee scenes bs ackrihadec nual al ead 3,016.00 
Interest from June 8, 1872. 

B POURS OF) CETION TOU TM WATS TOD onan ic cc cccce censcnese caness staves viene 2,663.70 
Interest from July 1, 1872. 

Fe I I Bindi vik ne: dati sande ciecdensi-cenas ity an ak teat 14,601.00 


Interest from May 27, 1872. 


2. In favor of plaintiffs against defendant J. M. Latta: 


Amount taken for care and management....... inhakh samphedanwbensddeenaks dese ae 
Interest from July 1, 1578. 
Amount due on accounts rendered 2.0... 00.0 cece ccc ce cece eee OTe | 2359.79 


Interest from July 1, 1878. 


3. In favor of Thomas Sunderland and against all the defendants: 


Amount taken for care and management........ ..... 2.22. 0. eee. Pec 3 $5.973.33 
Interest from December 12. 1876. 
Amount taken as commission on sale of Stewart's house ...... ..... . | 200.00 


Interest from October 10, 1875. 
4. In favor of Thomas Sunderland and against defendant J. M. 
Latta: | 


Amount taken for care and Manavement ...... 0.0... ccc ccc ce eeee are a: wee hee. 
Interest from July 1, 1878. 


J. H. RALSTON, 


For ( ‘omplainants. 
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APPENDIX. 


Testimony of OLMSTEAD. 


Direct examination: 

Q. 62. I desire to know whether 
there was an agreement, after the prop- 
erty had been purchased, that the firm 
of Kilbourn & Latta should keep the 
accounts of this firm, and look after the 
payment of interest, deferred princi- 
pal and taxes, &c., in consideration of 
the probahle commissions that might 
be received from a resale of the prop- 
erty. Was there any agreement of 
that kind? 

A. There was not. 

Q. 63. Was there any agreement be- 
tween the firm and these complainants 
and Stewart, or the firm and these 
complainants on that subject ? 

A. There was not, at that time. 

Q. 64. I am speaking of after the pur- 
chase was made? 

A. There never was any real agree- 
ment in regard to it, so far as I under- 
stood. The first time anything was 
ever said about any compensation to 
the firm was by Colonel Hillyer, when 
he came back from Europe in 1873, af- 
ter the panic. They went away to Eu- 
rope after making their purchases, and 
left the property with us for sale, and 
put their price upon it. There was no 
agreement at that time and no under- 
standing than this: That, as payments 
were due, we were to draw in regard 
to Sunderland’s portion on the Bank of 
California, at sight, by telegraph, for 
amounts to be paid. For Hillyer’s por- 
tion, he was to remit. Ther? was no 
agreement in regard to sale or com- 
missions, and, so far as I know, there 

ras no conversation relative to com- 
pensation or to our controlling the 
property. They could not confer any 
advantage upon us by giving us con- 
trol of it. We had that. 

Q. 65. If, at any time, there was any- 
thing said about what compensation 
the firm should have, so far as you 
know, for taking care of this property 
and looking after these payments, «c., 
&c., state what it was, and between 
whom ? 

A. In 1873, when Mr. Hillyer came 


— 


Care and Management. 


back from Europe, and after the panie, 
we discussed the probability of selling 
this property, and it seemed to be 
pretty generally conceded that it was 
very remote—that we would have to 
hold it for some time. Then the ques- 
tion came up as to what we were going 
to charge them for taking care of their 
property, looking after taxes, assess- 
ments, and watching their interest 
generally in reference to the property ; 
and I heard part of a conversation be- 
tween Mr. Hillyer and Mr. Latta, in 
which Latta stated that he thought we 
ought to have at least one per cent. on 
the entire purchase value of the prop- 
erty, Which amounted to something 
over 56,000 per annum. Mr. Hillyer 
said that he thought it was too high: 
that three-fourths of one per cent. 
would be a very round charge, and the 
matter was not settled. Latta held out 
for his one per cent., and Hillyer did 
not offer anything, and we finally 
agreed, between ourselves, that we 
would charge them at the rate of $5,000 
per annum from the time of their pur- 
chase, as long as we had control of the 
property. 

Cross-examination by Mr. Hillver: 

X-Q. 478. When did you assume the 
care and management of the property 
of Sunderland, Hillyer and Stewart? 

A. Well, we had it pretty much from 
the time they bought it. They seemed 
right glad that we should take that sort 
of position. 

X-Q. 479. What I ask you is, when 
did you assume the care and manage- 
ment of the property, or any portion of 
it, for Sunderland, Hillyer and Stew- 
art 

A. Well, from the very start 

X-Q. 480. Was it before Mr. Sunder- 
land went to Europe ? : 

A. You went to Europe, he went to 
Kurope, and then you both went at 
different times. I do not know now. 

X-Q. 481. Do you know of any care 
and management of that property prior 


to the time when Mr. Sunderland went 
to Europe? 

A. When did he go to Europe? 

X-Q. 482. Well, you have stated in 
your deposition, if I understand you, 
that that was the time when the prop- 
erty was placed in your hands. 

A. Well, from that time we had the 
care and management of it. 

X-Q. 483. How came you to have the 
care and management of it from that 
time ? 

A. I think at the request of Sunder- 
land & Hillyer. 

X-Q. 484. Who made the request ? 

A. I think both of them. 

X-Q. 485. What was said about it? 

A. I do not remember. There was 
not anything — definite. Mainly, 
that we were to look after this prop- 
erty, and to do whatever was to be 
done about it. 

X-Q. 486. You do not remember, 
then, of any definite arrangement 
about it? 

A. No definite arrangement that I 
remember. 

X-Q. 487. Do you remember of any 
specific placing of the property in your 
hands for care and management ? 

A. I do not think there was. 

X-Q. 488. When was the property 
put in your hands for sale ? 

A. Well, my recollection is that it 
was for sale from the time it was pur- 
chased. It was bought on speculation, 
as I understood it, and to be sold when- 
ever a profit could be realized. 

X-Q. 489. You understood, then, 
that from that time it was in the hands 
of Kilbourn & Latta for sale ? 

A. Yes. 

X-Q. 490. When did the firm agree 
among themselves to charge $5,000 a 
year for the care and management of 
this property ? 

A. Well, I think in 1873. It might 
have been in 1874, when we talked of 
it in a general sort of way without com- 
ing to any definite conclusion about it. 
I know we had aconsultation with Mr. 
Mattingly as to what administrators’ 
fees were when they had estates in 
their hands, and so on. 

X-Q. 491. What I asked you, and I 
wish you would answer it definitely, 
was, at what time did the firm agree 
among themselves that they would 
charge $5,000 2 year to Sunderland & 
Hillyer for the care and management 
of their property ? 

have answered that. 
X-Q. 492. You do not know, then? 
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A. I have made all the answer I can. 

X-Q. 493. What did you do about the 
care and management of this property 
in 1872 

A. We looked after the taxes, which 
was a very considerable labor. I think 
it was in 1872 that two rates were charg- 
ed, one of 2 per cent. and the other at 
3 per cent., making 5 per cent. that 
year. Assessments were being made 
in a great many cases by people who 
were not competent to do it, and in re- 
gard to one square I remember it was 


- assessed at 40 cents a foot (square 156). 


I think this was in 1872. I was one of 
the assessors in the District at that 
time for this section of the city, about 
it, and I was pretty familiar with the 
business. 

X-Q. 494. What did you do about the 
assessments in 1872? 

A. Appealed from them and got 
them reduced. 

X-Q. 495. What do you mean by ap- 
pealed from them? 

A. Appealed to the board of equal- 
ization and board of assessors. 

X-Q. 496. Did you take an appeal in 
writing ? 

A. I do not know whether we did or 
not; I don’t suppose we did. 

X-Q. 497. How did you take it? 

A. Appeared in person before the 
board. 

X-Q. 498. Did you appear in person 
before the board in 1872? 

A. I do not remember whether in 
1872 or the spring of 1873. 

X-Q. 499. I want to confine this mat- 
ter to 1872. 

A. Then I will make the answer gen- 
eral. I appeared before the board in 
regard to the property of Sunderland 
& Hillyer every time it was assessed 
and the board met. 

X-Q. 500. What did you go before 
the board for ? 

A. To save them money in having 
the tax reduced. 

X-Q. 501. Did you make a showing 
for having it reduced ? 

A. I did. 

X-Q. 502. What showing ? 

A. I told them that the property was 
assessed too high and gave them in- 
stances of other property, perhaps bet- 
ter located, not assessed as high. Used 
what influence I had with them to get 
an equalization, and succeeded, too. 

X-Q. 503. You used your influence 
with whom; with the board of equal- 
ization, do you mean? 

A. Yes, sir. 


X-Q. 504. Did you use your influence 
especially for the property ot Sunder- 
land & Hillyer, or for that in connec- 
tion with other property in the north- 
western portion of the city ? 

A. Both. 

X-Q. 505. Did you ever make a sepa- 


rate application for the property of 


Sunderland & Hillyer in reference to 
the reduction of the taxes? 

A. Yes, sir. 

X-Q. 506. When? 

A. Every time. I had a separate list 
made up, which took Brother Bull a 
week, generally, to get it in shape, and 
we were paying him $150 per month 
for that business. 

X-Q. 507. Well, now I want to know 
if you know what you did in 1872 in 
reference to,taxes, and if so, state it. 

A. Ido not know, except by refer- 
ing to memoranda, and it will take 
time to hunt that up. 

X-Q. £08. Can youstate any one def- 
inite act that you did in 1872 in refer- 
ence to taxes? 

A. No. 

X-Q. 509. What else besides that did 
you doin 1872 in reference to this prop- 
erty ? 

A. I used to go around it every day. 

X-Q. 510. What did you go around 
it for? 

A. To keep contractors from steal- 
ing the bricks,curbstones, fences, «e, 

X-Q. 511. Any other purpose. ? 

A. No, sir. 

X-Q. 512. 


Did you do that in 1872? 


A. I think It may have been 
1875. 
X-Q. 513. Was it known in 1872 that 


you went around there to keep people 
from stealing bricks? 

A. Ido not know. 

X-Q.514. Can you state any act that 
you did in reference to this property 
in 1872 besides what you have stated ? 

A. Not without reference. 

X-Q. 513. Reference to what ? 

A. Papers, memoranda, «c. 

X-Q. 514. I ask you to look at these 
papers and memoranda of reference by 
to-morrow evening, and find out what 
you did in 1872. What did you do in 
1873 in reference to this property ? 

A. You might as well wait for that, 
too. I will look up memoranda €e.. 
and answer to-morrow night. 

X-Q. 515. Can’t you answer now ? 

A. No. 

X-Q. 516. Can you mention what you 
did in reference to the property in 1874? 

A. No, 
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Or 1875? 


A. 

X-Q. 518. Or 1876? 

A. No. 

X-(Q. 519. I understood you, then, 


that you have no recollection now of 
what you did during any of those years? 

A. J havs no specific recoilection 
from which I could designate what I 
did on the first Thursday in October, 
1871, or the ninth Wednesday in June, 
1875. I take it collectively, and if you 
want aspecific answer I shall refresh 
my mind as best I can, and endeavor 
to answer your questions. 

X-Q. 920. I will not confine you to 
date, os ask you, between the time of 
the purchase of this property and the 
dissolution of the firm of Kilbourn & 
Latta, what acts you can remember 
that you did in reference to it, which 
constituted the care and management 
of it. Ilask now, you understand, for 
specific acts. 

A. One thing that we did, was to— 
and it was accomplished very largely 
through our instrumentality — repeal 
the sewer tax, which wasa very heavy 
tax on this property 
per cent. of its entire value), and, if I 
remember rightly. valued at between 
two and three hundred thousand dol- 
lars, or, perhaps about $250,000. I do 


not remember exactly about that, 
though. 
X-Q. 521. That sewer tax was a tax 


for all the city. All the city was in- 
terested in the repeal of it, was it not? 
A. But all the city did not do much 
more than you did in regard to getting 
it repe "7 
X-Q. 522. 
you did. 
A. We attended tothe tax, as I said; 
we looked after the improvements, pro- 
tected property, and after the panic of 
1875, I don’t think it will be gainsaid 
by anybody, that we did more, per- 
haps, than all other parties in town to- 


Mention now what else 


gether, to keep prices up and keep a 
break from occurring. If we had not 
done more than the owners of the 


property did, it would have been com- 
pletely sunk. Weused to write almost 
every week, some one of us, articles 
for the papers, and sent copies to you 
very often. We were bolstering up the 
real estate market in the city. We 
could not have done more than we did 
if the prope rty had been our own. 

X-Q. 523. Well, is that what you 
mean oy care and management of this 
property ? 


(one-and-a-half 


bee 


A. By the term “care and manage- 
ment,” ‘I do not know that that has 
any specific meaning. 

X-(). 524. Can you mention any spe- 


cific act that you did for the benefit of 


this property directly during the period 
referred to, besides, of course, the ac- 
counts of disbursements of the funds of 
Sunderland, Hillyer and Sunderland? 

A. Well that of itself compelled us 
to keep a book-keeper at $1,800 a year 
from 1873 until 1877 

X-Q. 525. As we are about to adjourn, 
I will ask you to look over such papers, 
memoranda, &¢., as you have and by 
to-morrow evening to sta ite, as far as 
you then may be able to, what acts 
were done by the firm of Kilbourn & 
Latta for the benefit of this property, 
between the date of its purchase and 
the dissolution of the firm. 

Jross-examination resumed on the 
followi ing eV ening. 

* * 

X-Q. 531. State, without reference to 
the year or month, specific acts which 
were done, or any specific act which 
was done by the firm of Kilbourn & 
Latta, for Sunderland & Hillyer be- 
tween the month of June, 1872, and 
the Ist of January, 
what appears to have been done in the 
account current, which was rendered 
to them in the year 1878? 

A. Except what I have stated in my 
direct examination in this case, which 
was a general statement, I am unable 
to specify any particular things that 
we did. We took the places of two 
gentlemen who were at that time sup- 
posed to be very wealthy and to whom 
this property seemed to be a bagatelle, 
and who had left the country for an in- 
definite time, who paid noattention to it 
whatever, whose circumstances chang- 
ed and their notes that were given fell 
due and were unpaid, and our credit 
was largely impaired, as the property 
was supposed—on account of the man- 
ner in which it had been managed—to 
belong to the firm of Kilbourn & Latta; 
that is, that they were responsible for 
it. People, of course, knew that it did 
not all belong to the firm, but that 
it was an arrangement in which the 
firm was largely interested, whose notes 
falling due had to bolster up the credit 
of people who paid no attention what- 
ever to their business, responded to 
no letters that we wrote them asking 
for money to carry on their property 
and pay their debts; gave us no advice 
except that the property ought to take 


1877, outside of 


care of itself, which left the entire 
burden of carrying that amount of 
property from 1874 or 1875—1874 I 
think it was, to the dissolution of the 
firm in January, 1877, on the hands of 
Kilbourn & Latta. In several instances 
the firm of Kilbourn & Latta gave their 
—I was going to say their notes, and I 
am not sure that we did not—but we 
gave our indorsement for extensions 
of the notes on this property we repre- 
sented, were a little embarrassed to- 
day but would be all right to-morrow, 
and so carried the whole thing through 
from the panic of 18738 until the disso- 
lution of that firm. We did with that 
property just what we would have done 
with ourown property, if we had bought 
it and expected to make a large sum of 
money out of it, as these gentlemen 
did, and reverses had come. And we 
did everything we could to carry it 
through and help them out. I do not 
think that three men everse ved their 
clients with more fidelity, with greater 
zeal, than we served Sunderland & 
Hillyer in the management of that 
property, and there was no question 
about that service at all. It was recog- 
nized by both Sunderland «& Hillyer 

until 1878, when they found we charged 
them $5,000 a year for doing it, and 
their circumstances had ch: anged to 
such an extent that dollars and cents 
counted more to them then than the 
services rendered. Then they thought 
it a little too high, but they did not 
think it was much too high. I will 
say further that at the time a receipt 
was given for the balance that was in 
the hands of Kilbourn & Olmstead, of 
the unexpended moneys turned over 
by Kilbourn & Latta, the question of 
this matter of commissions was raised, 
and Judge Sunderland said to me that 
so far as Kilbourn and I were concern- 
ed he did not carea damn about it, but 
that they proposed to go for Latta, and 
consequently they did not want that 
receipt to stand as a bar against this 
claim for compensation, and I accepted 
it as such. 

X-Q. 532. Have you stated now, in 
your fone narrative, all that you have 
to state in answer to my question as 
to the specific acts or services which 
were rendered by the firm of Kilbourn 
& Latta for Sunderland & Hillyer dur- 
ing the years mentioned ? 

A. I have said in the start that I was 
unable to state to-night, specifically, 
anything that occurred in any months 
or years. 


X-Q. 533. Do you know anything 
more to state? 

A. Well, I think I do. I hope I do. 

X-(). 554. State it, then. 

A. Oh, as this matter has been out 
of my mind so long, and I did not think 


from the manner and treatment of 


these gentlemen that they had any 
particular idea of a claim against the 
firm of Kilbourn & Latta in that mat- 
ter, I have not thought of it. 

x x 


‘ 
\ ‘ 


X-Q. 545. I understand you, then, 
that you do not consider the preven- 
tion of contractors from stealing side- 
walks any considerable part of the 
services rendered by the firm of Kil- 
bourn & Latta? 

A. I think it quite a considerable 
part. It required a good deal of time. 
It required us to be constantly on the 
alert, to be around about the property 
every day, and during some of that 
time it was not exactly convenient to 
get around. 


X-Q. 668. Prior to the Ist day of July, 
1876, was there any indebtedness otf 


Sunderland & Hillyer on account of 


any of the real estate transactions 
which passed into the books or through 
the hands of the firm of Kilbourn & 
Latta which had been or was overdue ? 

A. I do not remember whether there 
was or not. 

X-Q. 664. Can you find from your 
books or in any other way that there 
was? 

A. Iean if you will give me time to 
do it. 

X-Q. 665. You think there was some- 
thing overdue, then ? 

A. The impression on my mind was 
that there was, but I may be mistaken. 

X-Q. 666. So far as you are able to 
state, then, from anvthing that you 
know up to that time, all their indebt- 
edness as it fell due had been paid at 
the time. Is that true? 

A. Yes, that is substantially true. 

X-Q. 667. If vou neveradvanced any 
money for Sunderland & Hillyer, and 
their debts were not overdue, what do 


you mean by saying that the firm of 


Kilbourn & Latta carried them ? 

A. Ihave not stated that they car- 
ried them. 

X-Q. 668. What do you mean by stat- 
ing that the firm of Kilbourn & Latta 
was embarrassed in its credit by reason 
of its transactions with Sunderland «& 
Hillyer, if these facts you now state 
are true? 


A. I stated that, owing to the panic 
of 1873, and being unable to convert 
funds or to get currency, I stated what 
I did in this connection simply as to 
1875 and not to anything since that. I 
do not remember about anything since, 
and I will look up the matter. 

X-Q. 669. You mean to say, then, 
that what you meant by the firm: of 
Kilbourn & Latta carrying their in- 
debtedness, and being embarrassed, 
consisted of the fact that, in 1873, at 
the time of the panic, while Sunderland 
& Hillyer had money in your hands, 
the banks were unable to furnish the 
currency; is it not? 

A. That was one of the embarrass- 
ments. 

X-Q. 670. State something else, if 
there are any others. 

A. Ido not know that there are. I 
will look over the records and see. 

X-(). 671. Is it not a fact that during 
all those years Sunderland & Hillyer 
came nearer carrying the firm of Kil- 
bourn & Latta than the firm of Kil- 
bourn & Latta came near carrying Sun- 
derland & Hillyer? 

A. That might have been a fact if 
they had paid any attention to their 
business at all, but I don’t think it is. 

X-Q. 672. Was not Mr. Sunderland 
here in Washington till March, 1873? 

A. I do not remember when he went 
away. I think it was in the spring of 
1875. It was then that he went to 
Kurope, I think. 

X-Q. 675. You say he did not attend 
to his business while here? 

A. No, sir, nor you either. 

X-Q. 674. Did not Mr. Hillyer return 
from Europe in October, 1873, and re- 
main here during the years of 1874 and 
1Is75? 

A. He returned in 1873, I think, 
right after the panic. I think he was 
here during portions of the years 1874 
and 1875. 

X-Q. 675. Didn’t he have an office 
here to transact business, and reside 
here? 

A. Well, he had an office here. 

X-Q. 676. Was he not here nearly all 
the time? 

A. I don’t remember about that. I 
do not think he did. My recollection 
is that he was not here a great portion 
of the time. ‘ 

X-Q. 677. Can you state anything ac- 
curate about that? 

A. I cannot. 

X-Q. 678. Was not Mr. Hillyer here 
until the month of July, 1876, during 


1874 and 1875 up to July, 1876, with the 
exception of two orthree months? 

A. I think he went to California two 
or three times during that time, and I 
think he went away to the seashore 
another considerable portion of that 
time. I know he stated to me once 
that his office hours were from 10.50 
to fifteen minutes before eleven [| 
don’t know how much business he did. 

X-Q. 679. After July, 1876, and up 
to the time of the dissolution of the 
firm, what debts, if any, were overdue 
of Sunderland & Hillyer? 

A. You have asked me that question 
two or three times; and [ told you, that 
without reference I could not answer. 

X-Q. 680. What did you mean, then, 
by saying that the firm of Kilbourn & 
Latta ‘was annoyed and vexed, and 


their credit injured by the failure of 


Sunderland & Hillyer to pay what they 
owed ? 

A. Lanswered that question in gen- 
eral,and now youask for a specific an- 
swer. 

X-(). 681. Do you mean to state such 
a fact in a general way, and yet cannot 
mention a specific fact to sustain your 
statement? 

A. I just mentioned, from memory, 
what we did during that period. 

X-Q. 682. What did you have to do 
in reference to the business of Sunder- 
land & Hillyer? You stated that you 
had to support their credit ; I wish to 
know what vou did in that respect ? 

A. I have not said that. 

X-Q. 683. You used the expression 
‘bolstered up their credit.” I want 
to know what you meant by that ? 

A. I did not istate that. I think we 
had to bolsterup Sunderland & Hillyer 
is what I said, and what I meant by 
that was this property. 

X-(). 684. What you meant by that, 
then, and by all that you have stated in 
that rezard,was that you had to attempt 
to keep up the price of property; is 
that it? 

A. That was avery considerable por- 
tion of what we had to do. Whether 
we did anything else I do not remem- 
} 
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X-Q. 685. What did you do towards 
keeping up the price of property ? 


A. Well, I have answered that ques- 
tion three or four times. 

X-Q. 686. I wish you to answer it 
again, because I do not remember of 
its having been answered. 

A. One credit that we had in this 
town was that of being called the bulk 


in real estate; that we wrote articles 
for the papers in regard to Washing- 
ton, its desirability as a place of resi- 
dence on account of the comparatively 
low price of property and low tax on 
property. And each year we used to, 
at a very considerable expense in the 
way of time and money, publish astate- 
ment of the transfers of real estate. 
We kept a record of these transactions 
and every year,and sometimes oftener, 
publish statements showing the amount 
of property transferred during the year. 
Then we wrote editorials in regard to 
and comparing it with the condition of 
the real estate market in other consid- 
erable cities, in order to show that 
the panic and the attendants had 
scarcely affected the value of property 
in Washington, while in New York, 
Chicago, St. Louis, and other cities, the 
values of property had greatly changed; 
that it was only a temporary stagnation 
in Washington rather than any break 
in values. In other words that prop- 
erty had never reached its full value 
here as compared with other cities. 

X-(). 687. Is what you have men- 
tioned an element in the charge made 
by the firm of Kilbourn & Latta for 
care and management, to Sunderland 
& Hillyer ? 

A. It enters into it, somewhat, I 
guess. We treated Sunderland & 
Hillyer as we would treat ourselves. 
We studied their interests as closely as 
we could possibly have studied our own. 
We considered the keeping up of that 
property of as much interest to us as 
if we had owned it, and I think suc- 
ceeded. 

X-(). 688. At the time of the disso- 
lution of the firm, how much of Sun- 
derland & Hillyer’s money was in 
vour hands? I speak of prior to the 
time of taking out $22,000, which you 
took out for what you called care and 
management. 

A. $18,126.84. 

X-(). 689. That is besides this $22,000? 

A. That is the balance in the hands 
of Kilbourn & Latta when the firm dis- 
solved. 

X-(). 690. Were there any creditors 
pressing at that time’? 

A. I do not remember whether they 
were or not. 

X-Q. 691. Without taking out $22.- 
000, vou had $40,000 in your hands at 
that time, didn’t you? 

A. The firm had $18,126.84 in its 
hands then. 


X-Q. 692. That was after taking out | 


the $22,000, was it not? 

A. That was taken out long before. 

X-Q. 693. How long before’? 

A. Every year. 

X-Q. 694. You have stated here, in 
answer to a question, that during the 
existence of this firm the creditors of 
Sunderland & Hillyer had to be paci- 
fied by the firm of Kilbourn «& Latta, 
at great expense to the credit of the 
firm. Now state what you meant by 
that ? 

A. I have stated. 

X-Q. 695. Well, state it again, please? 

A. I have stated it in regard to 
Thomas Young, and I think August 
Muller. These are only two creditors 
that I happen to remember now. 

X-Q. 696. August Muller was a cred- 
itor of Sunderland & Hillyer to what 
amount ? 

A. I think $11,000. 

X-Q. 697. When was it due? 

A. I think in the early part of 1876, 
I do not remember now, exactly. 

X-Q. 698. Due in June, 1876, was it 
not? 

A. I think that was the time; yes. 

X-Q. 699. Did not Mr. Muller have 
a mortgage upon the whole square 66, 
as security for that’? 

A. He did. 

X-Q. 700. That included the dwell- 
ing house erected by Hillyer, did it not? 

A. It did. 

X-Q. 701. That dwelling house cost 
$50,000, didn’t it ? 

A. I think it cost more. 

X-Q. 702. Did not the square, inde- 
pendent of the improvements on it, 
cost Sunderland & Hillyer $25,000? 

A. It did. 

X-Q. 703. Do you mean to say Au- 
gust Muller was pressing for the note 
of $11,000, secured on a house and prop- 
erty of over $70,000? 

A. I do. It was not a question 
whether a man had security back of 
his indebtedness, or not; but when 
they thought they could not get the 
money, they wanted it. 

X-Q. 704. Is that what you mean by 
straining the credit of Kilbourn & 
Latta? 

A. That is one of the things; yes. 

X-Q. 705. Was the firm of Kilbourn 
& Latta, or any of the members of 
that firm on the note of Muller? 

A. No. 

X-Q. 706. No one of them? 

A. No, sir. 
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X-Q. 707. Then what had they to do 
with it? 

A. Only that Muller knew that the 
property was transferred to James M. 
Latta, trustee, and he looked to James 
M. Latta as the payee of that note. 

X-(. 708. Did Muller know who own- 
ed the property ? 

A. At the time you bought it? 

X-Q. 709. Do you mean to say that 
Muller looked to Kilbourn & Latta for 
payment of that note, secured in the 
manner in which it was? 

A. Yes; he ealled on the firm for 
payment. 

X-().710. What do you mean by that? 

A. I mean that he came to the firm 
of Kilbourn & Latta for payment of 
that note and supposed that that prop- 
erty belonged to the firm. He was not 
an intelligent gentleman, to whom ex- 
planations could be made, and the only 
thing to do with him was to tell him 
that it would be paid in a short time, 
and fix it up this way or that way. 

X-Q. 711. Do you mean to say that 
Mr. Muller represented to the firm 
that he thought the property belonged 
to it or had anything to do with pay- 
ing this note? 

A. I do not think he represented or 
said anything about that. 

X-Q. 712. Why do you think he 
thought so” 

A. By his calling on the firm for pay- 
ment. 

X-Q. 715. Can you mention any other 
instance where the firm of Kilbourn & 
Latta were harassed by creditors of 
Sunderland & Hillyer than what you 
have said about Muller? 

A. I have answered that three or 
four times, that, without refreshing 
myself from the records, I cannot re- 
call any other instance. 

X-Q. 714. Why did you make that 
statement in your testimony and an- 
swer if you cannot now recall any in- 
stance of it? 

A. Because I believed it to be true, 
and do vet. 

X-Q. 715. Do you think you have a 
right to assert upon oath a statement 
of that kind when you have no recol- 
lection in regard to the facts upon 
which it is based ? 

A. I do not think I have stated in 
the sense in which you have put it. I 
have stated generally in answer to a 
general question. 

X-Q. 716. I will ask you no more 
about that this evening, but as the ex- 
amination is going on to-morrow even- 


ing, wish you to examine your record 


and see if you can ascertain anything 
that after such an examination you 
will be willing to testify that the cred- 


itors of Sunderland & Hillyer were an- 
noyving and impairing the credit of the 
firm of Kilbourn & Latta, and who 
were required to be pacified by the ex- 
ertions of that firm. 

A. I have volunteered to do that 
some time ago. 

X-Q. 717. Who told you that he 
looked tothe firm for any indebtedness 
due from Sunderland, Hillyer & Co.? 


A. Thos. Young. 

X-(). 718. When? 

A. in 1875, when his first note be- 
came due. 

X-@. 719. Where is Thos. Young? 

A. He died a little while ago. 

X-Q. 720. His note was paid, was it 
not? 

A. Not at maturity 

X-Q. 721. How long after maturity ? 

A. Just as soon as we could get the 


banks to pay the checks. 

X-Q. 722. You mean that it was a 
failure of the banks of Washington at 
the time of the panic to pay the in- 
debtedness ? 

A. Yes; to pay the indebtedness that 
they admitted was owed by them. It 
was not on account of a failure by Sun- 
derland & Hillyer to provide money, 


but on account of the condition of 


things from the panic. I said that two 


or three times. 


X-(). 723. You said that the firm of 


Kilbourn & Latta had $18,000 on hand, 
belonging to Sunderland & Hillyer, at 
the time of the dissolution of that firm. 
Who took that money after the disso- 
lution of the firm ? 

A. Kilbourn & Olmstead. 

X-(). 724. How long did it take them 
to e Xpe na it ° 

A. Eight or nine months, before it 
was all paid out. 
~). 725. Were the creditors of Sun- 
derland & Hillyer pressing at that time? 

\. Not ve ry much, 
X-Q. 726. if they had been pressing, 
ne fir m of mann & Olmstead would 
id the money, would they not? 
nk they would. 

7. Was the firm of Kilbourn 
ad agent for Sunderland «& 


—— 


thi 
i 
ste 
in 1877: 
A. Do you know that is rather a 
mooted question. I do not know ex- 
actly whether they were or not. 
X-Q. 728. What did they do for them? 
A. Well, they did several things; 
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they disbursed this money. One thing 
they did was to look after square 151, 
which was sold under a deed of trust, 
and instead of that property having to 
pay, as it was supposed it would under 
the terms of the trust, they allowed it 
to go to sale and got a very consider- 
able increase of the credit at 6 per cent. 
interest, which I think was a great ben- 
efit, and was so recognized by Mr. Hill- 
yer when I told him about it. He 
seemed > ny e satisfied. 

X-Q. 729. Did the firm do about the 
same in 1877 as it did previously ? 

A. It did very little in 1877. 

X-Q. 730. What difference was there 
in what the firm did in 1877 from what 
they did in 1876? 

A. Well, in 1877 Mr. Latta rather as- 
sumed the care and management of the 
property, and as Sunderland & Hillyer 
had not said anything, although they 
knew of the dissolution of the firm, 
and that Kilbourn & Olmstead suc- 
ceeded the firm, we rather held back 
with natural difiidence from doing 
very much. 

* x % ¥ 

X-Q. 849. What notes did you sign 
for Sunderland & Hillyer? 

A.. Notes that I signed? 

X-Q. 850. Yes. 

A. 1 do not remember signing any. 

X-Q. 851. What notes did Kilbourn 
sign, to your knowledge? 

A. I don’t remember what notes he 
signe ed, or whe ther he signed any. 

“% * x 

X- Q. 863. Were Kilbourn & Olmstead 
agents of Sunderland & Hillyer in 1877? 

A. I said the other night that I did 
not know what they were. 

X-Q. 864. What did the firm of Kil- 
bourn & Latta do with reference to 
the business of Sunderland & Hillyer 
in 1877? 

A. Did a great deal; looked after 
their interests as much as we could 
without seeming to push ourselves 
we «lid not like to do anything, as we 
were not asked to do so. 

X-Q. 865. What did Latta do in 
reference to their business ? 

A. I don’t know what Latta did. 

X-Q. 866. Kilbourn & Olmstead had 
$18,000 in their hands at the beginning 
of that vearto disburse for Sunderland 
& Hillyer, did they not? 

A. Yes, sir. 

X-Q. 867. Why did they not give it 
to Latta or Sunderland & Hillyer? 

A. Because we did not think that 
Latta was entitled to receive it,and we 


-* 


thought under the dissolution agree- 
ment that the continuation of the busi- 
ness of Sunderland & Hillyer would 
remain with us, and Sunderland «& 
Hillyer made no demand for it. 

. * * * 


X-Q. 912. What had been done by 
the firm of Kilbourn & Latta in refer- 
ence to special taxes of Sunderland & 
Hillyer? 

A. I do not know what had been 
done prior to 1877. I did not think 
very much about it. You mean in re- 
gard to the revision, I suppose ? 

X-Q. 913. Yes. 

A. I did not think very muchfabout 
it. I had made that claim for damages 
of $20,000. 

X-Q. 914. Nothing ever came of that 
except that the portion of that claim 
which was 
that ever obtained ? 

A. No. 


* * * 


X- me 916. Why did you not charge 
Sunderland & Hillyer annually with 
the amount that was due for the care 
and management of this property? 

A. For the reason that we did not 
do a great many things; we did not 
spread before our clerks a great many 
things that were done. For instance, 
contributing to various societies and 
institutions, &c. Whenever we did 
anything of that kind it was entered 
in the expense account and no expla- 
nation made of it. We did not purpose 
to have our business talked about. 

X-Q. 917. Why did you not consult 
Sunderland & Hillyer, or one of them, 
before you made the charge ‘ ? 

A. We consulted with Mr. Hillyer 
before we concluded among ourselves 
what we would do. We consulted with 
Mr. Mattingly, who was considered 
quite competent to inform us upon the 
subject, as to what was the charge for 
care and management of estates, what 
fees were allowed to executors and ad- 
ministrators, and so on. 

X-Q. 918. Did you think you stood 
in the shape of administrators or exec- 
utors to this estate? 

A. Well, we did approach near that, 
and pretty good executors. We did 
not hear from the parties often. 

X-Q. 919. You have stated in your 
answer in this case that after 1873 you 
never did have any conversation of any 
kind with either Sunderland or Hill- 
yer in reference to this matter? 

A. No, sir, I had none. 

* * * 


Was any portion of 


—— 


X-Q. 922. Did Mr. Latta tell you there 
was any agreement? 

A. He did not. I never understood 
that any understanding was ever ar- 
rived = 

X-Q. 923. Why, then, didn’t you 
think it anil to consult Sunderland 
& Hillyer, or one of them, before mak- 
ing your charge? 

A. I have stated the reasons. At 
that time Sunderland & Hillyer were, 
as I supposed, quite wealthy, and it 
occurred to me that they did not think 
much about a charge of that kind, and 
I do not think they ever would have if 
they aameaae along in 1 the same way. 


X- Q. 925. W es didn’t you ~ 
Sunderland & Hillyer, or one of them, 
immediately after this charge had been 
made ? 

A. For this same reason. We drop- 
ped the matter from that conversation 
with the full feeling among ourselves 
that Mr. Hillyer, who was acting inthe 
matter, treated it with a sort of indif- 
ference. We had stated our price and 
he stated what he thought on the other 
hand was a large price, and then it 
dropped, and if anybody should object 
it was his business to object at that 
time and settle it. 

X-Q. 926. You thought that a good 
reason for not mentioning it until a 
year afterwards, did you? 

A. No account was ever demanded. 

X-Q. 927. Do you mean to say that 
Sunderland & Hillyer did not demand 
an account in 1878, when they came 
here? 

A. I do, most emphatically. 

X-Q. 928. How came they to get it? 

A. Voluntarily ; and I made it when 
they got it. 

X-Q. 929. That was the first time it 
appeared to them that such a charge 
had been made, was it not? 

A. I wuess it was. 

X-Q. 950. Have you any other charge 
on your books for care and manage- 
ment of property ? | 

A. I do not know; I think we have. 

X-Q. 951. If you have, mention it. 

A. I don’t know that I can mention 
it now. 

X-Q. 932. If you have any such, you 
do not recall it now ‘ 

A. No. ; 


X-Q. 935 Did _ & Cheeaael 
have hie $18,000 on hand at the time 
of the dissolution of the firm ? 

A. No, sir. 


X-Q. 936. They had used it, then ? 
A. Before the lst of May, 1877, they 
were ready to pay it over. We bor- 


rowed large sums of money on our own 
property to carry out our dissolution 
agreement. 


Extracts from testimony of OLMSTEAD as to square 115. 


A. to Q. 34. Their plaintiff’s first al- 
legation that they were advised that 
$65,000 was the lowest price at which 
they could purchase that property, is 
true. It is also true that we purchased 
that property for $40,000, or a little less, 
because we were ailowed $1,000 com- 
mission:-upon it, and got it, therefore, 
for $39,000. We had been negotiating 
for that square, I think, four years be- 
fore they purchased it, and we had an 
agreement with the owners of that 
square to purchase it for (I do not re- 
member now just how long) certainly 
a month or six weeks, or something 
like that time, before we pointed it out 
to them. 

* x % oa 

Q. 39. When was that final purchase 
made, with reference to the time when 
the sale of this square was made to 
complainants; before or after? 

A. 39. It was before we ever called 
their attention to it. Until we ac- 
quired that property, we studiously 
avoided saying anything about it, and 
let nobody know anything in regard 
to it. 

x * % 
Cross-examination by Mr. Hillyer: 
A.to X-Q. 51. My recollection is, that 

we told Sunderland & Hillyer—I don’t 
think there was any Stewart—that they 
could have that square for $65,000. 
They said they would take it. I don’t 
think there was ever five minutes con- 
versation about it, exc ept the te rms. 


Q. 54. Did you ever hold the title 
to it? 

A. We did. 

Q. 55. In whose name was the title 
held ? 

A. James M. Latta, trustee. 

Q. 56. Was there ever a deed made 
by the firm of Kilbourn «& Latta, or 
James M. Latta, trustee, conveying the 
property to Sunderland & Hillyer, or 
to anybody as trustee for Sunderland & 
Hillyer? 

A. I do not think there was ever but 
one deed made. 

Q. 57. To whom was it made, and by 
whom? 

A. I think from the Institution for 


the Education of Colored Youth, to 
James M. Latta, trustee. The trans- 
action was, you might say, simultane- 
ous. We got the property and trans- 
ferred it ina way that it should remain 
to Sunderland & Hillyer. We had been 
for four years, I think, trying to buy 
that property, and we had indirectly 
been for some little time educating the 
public mind to the idea of its value. 


at 


Q. 64. Did you expect to sell that 
property when you bought it. 

A. I think that our expeetation was 
that you would pay $65,000 for it, if 
you could get it, and, if you did not, 
that somebody else would pay more, as 
the very day you agreed to take it, 
think Mr. Ebon C. Ingersoll offered us 
$70,000 for it. 

Q. 65. What made you think we 
would take it for $65,000 ? 

A. Well, we had made up our minds 
that we would hold it until we got that 
much ; that we would make that much 
money out of it before we would let 
anybody have it, and after we knew 
that we were going to get it we were 
looking around pretty lively for some- 
body to buy it at our price. 

Q. 66. You never heard Sunderland 
& Hillyer say anything about it before 
that, did you? 

A. Never did. 

Q. 67. You did not know whether 
they had ever been examining that 
property with a view to purchasing it? 

A. So far as I know, they never had. 
We were very careful that they should 
know nothing about it until we got it, 
or anybody else. 

* * ™ * 

Q. 69. Ebon C. Ingersoll is dead, is 
he not? 

A. I believe he is. 

(). 74: Whose money did you use in 
purchasing square 115, in making the 
ash payment? 

A. We used what money we had in 
the box. 

Q. 75. Whose was it ? 

A. I think it was ours. We kept 
no separate account with anybody’s 


er teen 
<amats 


money. All the money we had was 
in two bank accounts. 

Q. 76. Did you not use money of 
Sunderland, Hillyer & Stewart? 

A. No, sir; not necessarily. 

Q. 77. Did not you have their money 
in your hands at that time when you 
made this cash payment? 

A. I presume we did. We had quite 
a large amount of other money like 
theirs. 

Q. 78. There for purchasing prop- 
erty ? 

A. There for purchasing property. 

Q.79. Did the firm of Kilbourn & 
Latta have any money on hand for 
the purpose of purchasing property at 
that time? 

A. I decline to answer that question 
as I think it to be irrelevant to this 
“Not that I have any objection, 


case. 
though. 
“ ¥ ¥ 
Q. 85. Why were you in such haste 


to sell it to Sunderland & Hillyer ? 

A. I think the natural haste to 
make $25,000 would be a reasonable 
answer. 

Q. 86. Did you consider the property 
worth $65,000 ? 

. I not only considered it worth 
$65,000, but I knew Sunderland & Hill- 
yer were anxious to get it for $65,000. 
They did not hesitate, I don’t think, 
for five minutes after they were told 
they could get it at that price. 

* * * * 


89. How long had you owned it 
absolutely before you sold it to Sunder- 
land, Hillyer & Stewart ? 

A. I do not say that we absolutely 
owned it. That is, I do not think that 
we held a legal title of it forty-eight 
hours. We arranged that in this way: 
The property should be transferred to 
James M. Latta, trustee, and that 
James M. Latta, for the consideration 
of $40,000 would let the deed remain 
as the title that Sunderland & Hillyer 
held for that property. 

Q. 90. Did you, during those forty- 
eight hours, make any attempt to sell 
it to anybody else? 

A. I think we called the attention of 
two or three parties to it. I do not 
know positively whether we did or not. 

Q. 91. Why did not you sell it to the 
other parties? 

A. Well, we were quite satisfied to 
sell it to you. 

Q. 92. Did anybody else offer you 
$65,000 before Sunderland & Hillyer 
bought it ? 
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A. I do not think they did. 


Q. 93. Did anybony else offer you 
$40,000 before Sunderland & Hillyer 
bought it? 

A. Wedid not offer it to anybody ai- 
eae until we offered it to you. 

* * * * 

Q. ‘101 Up to the forty-eight hours 
from the time this property was sold 
by you to Sunderland, Hillyer & Stew- 
art, was there any reason why Sunder- 
land, Hillyer & Stewart should not have 
bought this property themselves from 
the charitable corporation by whom it 
was Owned, at the price of $40,000 or 
$41,000, if they choose to outbid Kil- 
bourn & Latta in reference to it? 

A. I am sure I do not know. 

Q. 107. Do you a any reason why, 
prior to the 15th day of May, Sunder- 
land & Hillyer, if they had w ‘anted to 
buy Square 115, could not have gone to 
the trustees of this institution and 
have bought it for the sum of $41,000 ? 

A. Yes. 

Q. 108. State what it is? 

A. Because they did not know the 
trustees and did not know anything 
about the square except that there was 
an open lot there. 

Q. 109. You know of no other reason 
than that which you have stated, do 
you? : 

A. Ido not know whether I do or 
not. I might have known some other 
reason then, which has now escaped 
my memory. | 

¥ * . * * 

Q. 205. At the time you bargained 
for and sold this property to Sunder- 
land, Hillyer & Stewart, did you tell 
them who had prev iously owned it ? 

A. I do not think we did. Iam sure 
I did not. I was not in the habit of 
telling them, or anybody else, things 
that did not pertain to them. 

(. 206. Why did you charge commis- 
sions to the Institution for the Educa- 
tion of the Colored Youth, on the pur- 
chase of this property by you from 
them ? 

A. I have not stated that we did, 


Q. 207. I will ask you if you did? 
A. I think we did. 
Q. 208. I now ask you why you did 


‘ 
A. Idonot know now why we did 
it. Probably because we could and 
they were willing to pay It. 


X- Q. 394. W hy did you chen Sun- 
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derland, Hillyer & Co. with the trust 
deed on square 115? 
A. Because they assumed the trust, 
and it belonged to them to pay for it. 
X-Q. 395. What I mean is, why did 


you charge them with the expense of 


that deed? 

A. For that reason. 

X-Q. 396. Did not you state in your 
former examination that the deed, 
when it was made, was made to Latta, 
as trustee for the firm of Kilbourn, 
Latta & Olmstead ? 

A. I did. 

X-Q. 397. Then why did not they 
pay for this nan deed ? 

A. Because the transaction was 
simultaneous. We held that refusal 
until we sold the property to you, and 
we kindly allowed you to pay the ex- 
penses. 

X-Q. 398. Did you tell the trustees 


of the institution from whom the prop- 
erty was purchased that you were buy- 
ing for yourselves or others ? 

A. I did not; we told them no 
more than we told you; we would not 
be apt to. 

X-Q. 599. Can you answer the ques- 


tion ? 


I do not think we told him any- 
thing about it. I think I made all the 
negotiations made in regard to it, and 
[ don’t think [ said anything to them 
about it, one way or the other. 

X-Q. 400. Did you tell Sunderland, 
Hillyer & Co., before you sold to them, 
that you had purchased the property ? 

A. Not if I remember arightly. 

X-Q. 401. Well, do you mean by that 
that you did not do it? 

A. I do, certainly. 

ca * * * * 


KILBOURN on direct examination testifies as follows as to square 115: 


Q. 100. Did Mr. Hillyer know that 
the firm had bought the property and 
had been negotiating for it all those 
months? 

A. He knew that the firm had been 
negotiating for the property, because 
there could not be anything definite 
until these negotiations were termi- 
nated. 

Q. 101. How do you know that he 
knew about the negotiations ? 

A. I told him myself that we were 
negotiating about the property. 


Q. 108. Are you able to state, posi- 
tively, that Hillyer, or either Hillyer, 
Sunderland or Stewart, knew, at the 
time they began these negotiations for 
square 115, that Kilbourn & Latta 
owned it, or had secured the control? 

A. Ido not know that I ever had any 
conversation with Mr. Stewart about it. 
Sunderland and Hillyer knew that we 
were negotiating for that pee rty. 
Thev asked me about it, and I had va- 
rious conversations, [ think, with Col- 
onel Hillyer, and perhaps Sunderland, 
pending the negotiations that we were 
making, and when they were perfected, 
I stated, I think myself, to Colonel 
Hillyer, the price at which he could 
have that al. ire. 

Q. 109. What did he say about it? 

He agreed to take it I do not 
know whether he did that day, when 
I first told him, but after some talk he 


agreed to take it. Possibly he and 
Sunderland were together. I do not 
remember about that. 


Q.112. Did Col. Hillyer know that 
the firm owned the property, controlled 
it, and that was the price the firm de- 
manded, or the price the charitable as- 
soc 4 ition demanded ? 

I do not know whether he knew 
oF se owned it at the time I told him 
it could be had for $65,000. I told him 
at that time that it was perfected, so 
that he could get it at $65,000. 

Q.113. The price of $65,000? 

A. Yes, sir. 

. 114. Was there anything said by 


you, or any member of the firm, in your 
presence or hearing, that the c haritable 
association demanded $65,000 ? 


A. There was not. 
Q. 115. What was said between you 


and Hillyer about the charitable asso- 


ciation, if anything, and their terms? 

A. I do not know that anything was 
said about the charitable institution to 
the firm of Sunderland & Hillyer. 
Sunderland & Hillyer knew the origi- 
nal parties whom we were negotiating 
with, if it was this charitable institu- 
tion, or whatever institution it was. 

Q. 116. Did you ever tell Hillyer, or 
either of those gentlemen, who owned 
the property before you got it? 

A. They knew, as everybody else 


did, who were the original owners of 
it. 

Q. 117. Did they know at the time 
they bought it,and before you got it? 

A. Certainly they did. 

Q. 118. Who told them ? 

A. It was talked of in the 
Everybody knew it. 

Q. 119. Did you tell Mr. Hillyer? 

A. Yes,sir. They knew who the 
original owners were. 

Q. 120. And he knew about the ne- 
gotiations between your firm and the 
original owners, the charitable associa- 
tion ? 

A. Yes, sir. 

Q. 359. Did you tell the complain- 
ants in this case, or do you know of 
theif being told, at any time prior to 
their purchase, the fact that you had 
been, or were, negotiating for the pur- 
chase of this square for yourselves ? 
mean for the firm of Kilbourn & Latta. 

A. I know I informed the complain- 
ants in this case that we were negoti- 


office. 
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ating for the square, and had been for 
some tinie. 

Q. 360. You do not understand my 
question. The question was: whether 
you informed them that you were ne- 
gotiating for the purchase of it for 
yourselves ? 

A. Ido not know whether I stated 
that to them or not. 

Q. 561. So far as you know, then, the 
complainants did not know the fact 
that you were the purchasers, or that 
you were negotiating for the purchase 
for yourselves of this property, prior to 
the sale to them ? 

A. They could infer that fact from 
my stating to them that we had been 
negotiating for it for a long time. 

Q. 562. Except by that inference you 
do not know of their having any knowl- 
edge of the fact that these negotiations 
were for yourselves ? 

A. 1 do not know that I ever stated 


to them that we were buying for our- 
selves, and do not know but I did. 
do not remember in regard to that. 
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IN THE 


Supreme Court of the Anited States, 


OCTOBER TERM 1838. 


SUNDERLAND & HILLYER ~~ 
V8. . No. 188. 
KILBOURN, LATTA & OLMSTEAD.. 


Additional Paragraph to Brief for the Defendant, 
James M. Latta. 


1. From the evidence cited in the brief, it appears that 
Mr. Latta had become Hable for very large amounts of 
money,not only for Sunderland & Hillyer, but also for 


Sunderland. 


2? In December, 1876, the firm of Kilbourn & Latta 
dissolved. 


%. After that dissolution, Mr. Latta had the responsi- 
bility of taking care of the said indebtedness. 


4. The character of that indebtedness and the nature 
and extent of the services required to be performed will 
be seen by reference to the letters written by Mr. Latta 
to these complainants, beginning: at page 102 of the 
Record and ending at page 111. ‘These letters show that 
the condition in which the complainants had left their 
business involved much in the way of negotiation and 
management, in order to save this property from being 
sacrificed to satisfy the encumbrances that were upon it. 
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And further 
the court to the te 
94 and 101 inclusive. 
on the 15th of June, 1878, Mr. ] 


IN respect of t} 


ils, we beg the att 
stimony of Mr. ] 


atta, as found 
of the Record. ] 


OT) pages 


twill be seen that 


satta rendered his account, 
Exhibit E, page 253. At Pages 255 and 256, he distinctly 
made a charge for care and management 


as trustee. This 


was three years, | ays, before the suit 


brought. 
He not only rendered 
calied the attent 


acking eleven d was 


this account, but he 
ion of the 
dissent was made, 


personally 
complainants to it, and no 
appears by his testimony at the 


as 
pages above referred to 

While it is true that 
since this matter 
plainants, vet 
Statement of 


hot quite three 
was brought to the 
we contend that the 

account for nearly th 
the complainants from 
defendant, Latta 
in satis 


years have elapsed 
knowledge of com- 
acquiescence in this 
ree years precludes 
how denying the right of the 
» to retain the money so applied by him 
faction of said charge. (See authorities cited at 
pages 74-75 of the brief.) 

But whether that be so or not, the characte 
services rendered by him in his cay 
indicated by the testimony and lette 
was such as to justly entitle 
Which he claimed 
than the regular 
under like cir 


r of the 
vacity as trustee, as 
rs above alluded to, 
him to the compensation 
The amount charged was no more 


commissions of a trustee would be 
cumstances. 
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